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IN THE MATTER OF 

L. HELLER & SON, INC. AND THE HELLER. DELTAH CO.,. 
INC. 

COJIII'LAIN'l', FINDINGS, ORDER, AND OPINION IN REGARD '1'0 THE ALLEGED· 

VlOLATlON OF SEO. 5 OF AN ACT OF OONORESS APPROVED SEP't. 26, 1914 

Doolcet 5358. Oomvlctint, J~tly 25, 1915- D eoision, A!tQ. 25, 1950 

The protection of the public interest, as respects the duty of the Commission 
under the statute, is a practical and fiexible conception which must be 
adapted to fit the various needs of the public interest as they may appear­
in particular circumstances, since the necessary corollary of the statutory 
direction to the Commission to issue its complaint where it has reason to 
believe that an unfair or deceptive net or practice is being used in com­
merce if It appears to it that a proceeding by it In respect thereof would 
be to the Interest of the public, is that the Commission should terminate a 
practice after proceeding against it only where It appears that such action 
would be to the inter est of the public-a corollary which requires the Com­
mission to apply its judgment and experience realistically in determining 
what, if any, remedy is needed to protect the public interest in the particular 
circumstances of a case presented to it for decision. 

As respects a remedy sought by counsel supporting the complaiut a.n<l recom-­
mended by the trial examiner in the instant matte•·, nnmcl.y, the required 
disclosure of foreign origin of cultured pearls contained in necklaces and 
other articles of jewelry, which would estaulish a princ·iple of the widest 
application, ns to which it would be highly uncertain where a line of 
reasonable distinction could be drawn; the Commission was of the opinion 
that if so broad a principle was to be applied, It should be done in an 
nt1nosphe1·e in which the showing of public interest 1·ested upon a broader 
base than was found in the proceeding in question; and in so deciding the 
Commission exercised a broad discretion in withholding a remedy which, 
In its opinion- even though it was also of the opinion that the record would 
support such a remedy if it were imposed- would afford litle protection to 
the puhlic interest, and would place unneces.«ary burdens upon normal busi­
ness practices. 

With regard to the question as to whether or not disclosure of foreign origin 
of certain products is necessary to avoid deception of the public, and the 
contention that certain imported products become commingled with like 
domes tic products and are thereafter lndlstlngulshnble so that it would 
be prohibitively burdensome to keep them sepumte-thougb no such diffi­
culty appeared in the case of a comparable more expensive product- diffi­
culties which may be involved in keeping importee! products separate from. 
domestic products, for purposes of itlentiftrntlon, must be met by business­
men when necessary to avoid deception of the public. 

As respects the question as to whether or not failure to disclose foreign origin 
of ingredients in products constitutes mis1·epresentat1on and an unfair rind. 
deceptive practice, it is to be recalled that, as s tated in Se.gal v. Fcdm·a~ Tnt de 
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OommW!sion, 142 F. (2d) 2-55, 38 F. T . 0. 867, "there comes a point where 
marking becomes impossible," and that "the identity of a foreign-made 
Ingredient may be so lost in manufacture that any marking would be 
positively misleading, unless indeed it was so qualified as to be ineffective." 

A substantial portion of the purchasing public has a general preference for 
products produced in the United States by American labor and containing 
domestic materials, where other considerations such as style, quality, etc., 
are equal, and bas a prejudice against some imported products, particularly 
those originating in Japan or Spain, and understands that articles offered 
for sale in this country and not so marked as to disclose foreign origin, 
are products of .American mannfactu1·e. 

Where two corporutions, under common ownership and control, engaged in ihe 
-offet· and interstate sale and distribution, respectively, to wholesale jewelers, 
and to deparlmeut, specialty, an<l costume jewelry stores (but not to retail 
jewelers direct ), of necklaces and other jewelry macle in whole or in part 
from imitation pearls which, imported by them in large quantities from 
Spain, Czechoslovalda, and pri01· to Decembet· 1941, from Japan, were, when 
received in the United States, eithet· on strings or in bulk, so marked with 
tags or labels, as to disclose the name of the country of origin; and were 
thereafter, with only incidental use of domestic materials, strung il1to 
graduated and ungradnated necklaces to wh ich clasps of domestic manu­
facture were attached, or used in other articles of jewelry; 

Without disclosing the foreign origin of said imported imitation pem·ls, which 
are not generally distinguishable in quality or in appearance f rom the 
domestic product, and from which, during the hnnclting nncl processing 
thereof as above set out, they had caused to be removed all tng:!l, labels, or 
other indications of foreign origin, offered, sol<l, and dis tributed said 
jewelry prodncts whicl1, composed in whole or in substantial part of said 
imported imitation peat·ls, were substantially of foreign origin; 

With cllpncity and tendency to mislead and deceive purchasers and prospective 
purchasers into the erroneous belief that said products were wholly of 
domestic manufacture and origin, and into the put·chase thereof in reliance 
upon such belief; and with the result of placing In the hands of retailers 
means by which members of the public might be misled into such f alse belief, 
and thereby into purchase of sucll products: 

H eld, 'l'hat said acts and practices, undet· the circumstances set forth, were to 
the injury and prejudice of the public and constituted unfai r and deceptive 
nets and practices in commerce. 

When Imitation peat·ls which have been fully mnnufactu1·ed in foreign countries 
are used in necklaces-which requires only proper assembling after being 
brought into this country, without disturbin~ their essential characteristics 
as products of foreign manufacture-they r epresent the principal component 
and the part which makes the necklaces valuable to the consumer, who 
purchases such a necklace, not because of the string which holds tbe pearls 
together or the clasp which joins Its ends, but because of the Imitation pearls 
which are thus assembled and made useful as ornaments, their only utility. 
And just as the spectacle frames in the matter involved in Segal v. Federal 
Tmde Oommission, 142 F. (2d) 255, 38 F. T. 0. 867, served merely as the 
carrier of the imported lenses there concerned, so in the instant situation 
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the string and clasp in the necklace, or the Incidental parts of other articles 
of jewelry, are merely the carriers of the imitation pearls, which constitute 
the only element of importance and which do not lose their Identity either 
in appearance or in function. 

As respects the charge in the complaint that respondent's practice of offering 
for sale, selling, and distributing necklaces and othe1· articles of jewelry 
composed of imitation pearls made f rom imported alabaster ot· glass beads, 
without any label or marking to indicate to purchasers the foreign origin. 
of said beads, const ituted an unfair and deceptive act and practice, the same 
reasoning and conclusion do not apply, it appearing that the beads are 
not resold in the form in which they are imported; have no utility except 
as the core of Imitation pearls; are transformed from glass beads into­
imitation pearls by processing and are of value in necklaces and other 
articles of jewelry only in said form; and are only one of the raw materials 
used in the production of imitation pearls by American manufacture, and 
that their identity is so lost in manufacture that any marking would be 
positively misleading unless so qualified as to be ineffective. As to such 
beads, the Commission, therefore, was of the opinion and found that the 
allegations of the complai!It with respect thereto bad not been adequately 
sustained, and that respondents should not be required to disclose their 
foreign origin when used in the domestic manufacture of imitation pearls­
for necklaces and other articles of jewelry. 

In considering the needs of the public Interest with respect to Imitation pearls 
and cultured pearls, as respects the question of requiring disclosure of their 
foreign origin in the instant proceeding, there are certain distinctions. No­
cultured pearls are produced commercially in this country, hence the Com­
mission is not concerned with the protection of domestic sources of supply 
against unfair competitive practices in connection with foreign products. 
Furthermore, since cultured pearls sell at much higher prices than imitation 
pearls, it seems only reasonable to believe that consumet·s are likely to ask 
the reason for their higher price, and to obtain information concerning their 
nature, character, and foreign origin. 

In considering further the question of requiring the disclosure of the foreign 
origin of cultured pearls which, like the imported imitation pearls, are 
undoubtedly products of foreign origin, and which diffet· little from natural 
pearls, are found commercially in the same general area, and are produced 
by the same processes following the Introduction Into the oystet· of some 
foreign Irritating matter, whether by man or by accident, it Is apparent that 
to require such disclosure in the case of necklaces and other jewelry contain­
ing cultured pearls would establish a principle of the widest application, 
since apparently the Commission could not logically fall to require similar 
disclosure with respect to natural pearls. The same reasons would apply 
to articles of jewelry containing diamonds and p1·obably other precious stones 
which come primarily from foreign sources, and the principle could doubt­
lessly be extended to other types of products, with great attendant un­
certainty as to where a line of reasonable distinction could be drawn, and 
the Commission, accordingly, was of the opinion, under all the circumstances, 
including the failure of the present record to supply a broader basis to justify 
such an order, that the public interest did not require such disclosure. 
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Before M1·. J olvn W. Addison, trial examiner. 
Mr. B . G. Wilson and M1·. Joseph Callaway for the Commission. 
Davies, Richberg, B eebe, Landa & Richardson, of Washington, D. C.~ 

for respondents. 

CoMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act,. 
and by virtue of the author ity vested in it by said act, the Federal 
Trade Commission, having reason to believe that L. Heller & Son, 
Inc., a corporation, and The Heller Deltah Co., Inc., a corporation, 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent L. H eller & Son, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business located at 
411 Fifth .A. venue, city of New York, State of New York. 

Respondent The Heller Deltah C9., Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of New York, 
with its office and principal place of business located at 411 Fifth 
Avenue, city of New York, State of New York. The respondent The 
Heller Deltah Co., Inc., acts as a sales agency for the respondent 
L. Heller & Son, Inc. 

PAR. 2. Respondent L. Heller & Son, Inc., is now and for several 
years last past has been engaged in the wholesale distribution and sale 
of domestic and imported merchandise of various kinds, including 
imitation pearls, alabaster bead bases for the manufacture of imitation 
pearls, and cultured pearls, made into necldaces and other articles of 
jewelry, in commerce among and between the various States of the 
United States and in the District of Columbia. 

The respondents, acting concertedly and in cooperation each with 
the other, cause and have caused their said merchandise, when sold, to 
be shipped from their said place of business located in the State of 
New York to purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

The said respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in said merchandise in commerce 
among and between the various States of the United States and in the 
District of Columbia. 
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PAR. 3. In the course al1Cl conduct of its business, respondent L. 
H eller & Son, Inc., in connection with the sale and distribution of its 
sa.id products, imports from Japan, Spain and other foreign countries 
large quantities of imitation pearls, alabaster bead bases for the manu­
facture of imitation pearls, and cultured pearls. Respondent controls 
the output of a factory for the manufacture of imit!Ltion pearls. 
R espondent also sells and ships its alabaster bead bases from its place 
of business aforesaid to other manufacturers, who thereupon clip said 
aln.baster bead bases in a solntion , which process completes their manu­
facture into imitation pearls. The finished imitation pearls are then 
returned by the said manufacturers to the respondent L. Heller & Son, 
Inc., who thereafter, through its sales agency, The H eller Deltah Co., 
Inc., sells and distributes its said imitation pe!Lrls and cultured pearls 
in commerce, together with other merchandise. 

PAn. 4. At the time of the importation into the United States of 
the above-ennmeratecl products, and at the time the respondent 
L . H eUer & Son, Inc., receives said products of foreign 01·igin, such 
products have been, and are, all labeled or marked with the word 
"J'apan" or the words "Made in .Japan," or the word "Spain" or the 
words "Made in Spain," or mn.rked with other word or words indicat­
inp: the country of origin. 

After said products are received in the United States, the respond­
ent'3 cause the words or marks indicating their foreign origin to be 
r emoved therefrom , and thermdter sell and di stribute the said products 
in commerce as above set forth, without any words or marks thereon 
indicating their foreign origin, and cause the said products to be 
offered for sale and sold to members of the purchasing and consuming 
public in that condition, without informing the pm·chasers thereof 
thn.t the said products are of foreign origin. 

PAn. 5. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin :mel their con· 
tainers with the name of the country of their origin in legible English 
words in a conspicuous place. By reason thereof, a substantial por­
tion of the buying and consuming public has come to rely and now 
relies upon such labeling or marking and is influenced thereby to clis­
tingnish and discriminate between competing products of foreign and 
domestic origin, including imitation pearls. ·when products com­
posed in whole or in substantial part of imported materials tLre offered 
for sale and sold in the cha1111els of trade in commerce in the various 
States of the United States and in the District of Columbia, they are 
purchased and accepted as and for and taken to be, products wholJy of 
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domestic manufacture and origin unl ess lhe same are labeled, marked 
or imprinted in a manner which informs the purchaser that said 
products or substa ntial parts thereof are of foreign origin. 

P A R. G. There is now, and for several years Jn st past has been, 
among members of the buying and consuming public, including pur­
chasers and users of a.rticles made from imitation pearls, a substantial 
preference for products which ~tre wholly of domestic nHltHrfacture or 
origin, as clistingui sltecl f rom pro<lncts of foreign manufacture or 
origin, or from products made in substantial part of materials or parts 
of foreign orig in. During recent years, and especially Itt the present 
time, there is a decided and over whelmillg preference among American 
consumers for produe:ts of American manufacture a.nd origin, as 
distinguished from products wholly OJ' parlly of J apanese manufacture 
and origin. 

PAn. 7. The pm.ctice of respondents as aforesaid of offering for sale, 
selling, and distributing their protlucts made from said imitation 
pearls, manufactured as aforesa.id, and cultured p<>arls of J apanese, 
Spanish, or other foreign origin without any labelin~ or marking to 
indicate to purchasers the J apan esc, Spanish , or other foreign origin of 
such imitation pearls, or parts thereof, and cul tured pea.rls, has had , 
and now has, the capacity and tcncleney to and has and does mislead 
n.nd deceive pm·chasers and prospective purchasers into the false and 
erroneous belie-f that said imitation pearl s and cultured pearls, and all 
the parts thereof, are wholly of domestic mamtfact ure and origin, and 
into the purchase thereof in reliance upon such enoneous belief. Fur­
thermore, respondents' said practice places in the hands o:f uninformed 
reta ilers of respondents' proclncts made from said imi tation pearls 
and cultured pearls a means and instrumentality to mislead or deceive 
members o:f the buying and consuming publjc into the false and erro­
neous belief that said imitation pear ls and cultured pearls, and all the 
parts thereof, arc wholly of domestic origin, and thus into the pur­
chase thereof ill reliance upon such er roneous belief. 

PAR. 8. T he ~tforesai.d acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and mea.ni.ng of the Federal Trade Commission Act. 

llm•oRT, FINDINGS AS '1'0 •rm FACTS, AND OnDER 

P ursuant to the provisions of the Fedentl T rade Commission Act, 
the Federal Trade Commission on July 25, 1945, issued and subse­
quently served its complaint in this proceeding upon the respondents, 
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L. Heller & Son, Inc., and The H eller Deltah Co., Inc., both corpora­
tions, charging them with unfair and deceptive acts a11d practices in 
commerce in violation of the provisions of said act . After the respond­
ents filed their answer , testimony and other evidence in support of and 
in opposition to the allegations of the complaint were introduced before 
a trial examiner of the Commission theretofore duly designated by it, 
and such testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission upon the complaint, 
the answer thereto, testimony and other evidence, recommended deci­
sion of the trial examiner and exceptions thereto, and briefs, oral argu­
ment, and reargument in support of and in opposition to the complaint; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter­
est of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 

l ' INDINGS .AS TO THE FACTS 

PARAGRAPH 1. Respondents, L. Heller & Son, Inc., and The Heller 
Deltah Co., Inc., are both corporations organized and existing under 
and by virtue of the laws of the State of New York, with their offices 
and principal places of business located at 411 Fifth Avenue, New 
York, N. Y. The same persons own and control both corporations and 
dhect the policies and practices of both. Said respondents are now, 
and for more than 10 years last past have been, engaged in the offering 
for sale, sale, and distribution of jewelry, including necklaces and other 
articles of jewelry made in whole or in part from imported imitation 
pearls. All sales of said jewelry are made at wholesale. Respondent 
L. Heller & Son, Inc., sells such jewelry products exclusively to whole­
sale jewelers, while respondent The Heller Deltah Co., Inc., sells them 
to department, specialty, and costume-jewelry stores. No sales are 
made direct to retail jewelers. Both respondents employ traveling 
salesmen and do considerable advertising. In 1944 their total volume 
of sales was approximately 2% million dollars. 

PAR. 2. In the course and conduct of their aforesaid business re­
spondents cause, and have caused, their said jewelry products, when 
sold, to be shipped from their place of business in the State of New 
York to purchasers thereof at their respective points of location in 
various other States o£ the United States and in the District of Colum­
bia; and maintain, and at all times mentioned herein have maintained, 
a course of trade in said jewelry products in commerce among and 
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between the various States of the United States and in the District of 
Columbia. 

P .An. 3. In the course and conduct of its aforesaid business, respond­
ent L. H eller & Son, Inc., imports large quantities of imitation pearls 
from Spain, Czechoslovakia, and, prior to December 1941, from Japan. 
Such imported imitation pearls are r eceived in the United States either 
-on strings, graduated or ungraduated as to size, or in bulk. When so 
received they are marked with tags or labels, either on the strings or 
t he containers, so as to disclose the name of the country in which they 
-originated. After being received in the United States, a minor portion 
of such imitation pearls are processed by the application of additional 
coats of pearling solution. R espondents ordinarily, however, do noth­
ing more than grade and sort such pearls and, using only incidental 
·domestic materials, string them into graduated or ungraduated neck­
laces to which clasps of domestic manufacture are attached, or use 
them in other articles of jewelry. The necklaces of imported imita­
tion pearls, and other articles of jewelry composed in substantial part 
of said imported imitation pearls, are therefore substantially of foreign 
origin. Imitation pearls produced in the United States are not gen­
·erally distinguishable in quality or appearance from imported imita­
tion pearls, and both are used for the same purposes in the production 
-of jewelry. 

PAR. 4. During the handling and processing of imitation pearls as 
described in paragr aph 3, r espondents cause to be removed all tags, 
labels, or other means of identification which indicate the foreign 
origin of such imitation pearls. Respondents then offer for sale, sell, 
and distribute necklaces of imported imitation pearls, and other arti­
des of jewelry composed in substantial part of imported imitation 
pearls, without disclosing by any mark or label, or otherwise, that such 
imitation pearls are of foreign origin. 

PAR. 5. A substantial portion of the purchasing public has a general 
preference for products produced in the United States by· American 
labor and containing domestic materials, where other considerations 
such as style, quality, etcetera, are equal, and has a prejudice against 
some imported products, particularly those originating in Japan or 
Spain. A substantial portion of the purchasing public also under­
stands and believes that necklaces of imported imitation pearls, and 
other articles of jeweh-y composed in substantial part of imitation 
pearls, offered for sale and sold in the United States are products of 
domestic manufacture in the absence of a t ag, mark, or other identifica­
tion thereon by which foreign origin is indicated. 
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PAR. 6. The complaint herein also alleges that the respondents' prac­
tice of offering for sale, selling, and distributing necklaces and other 
articles of jewelry composed of cultured pearls and of imitation 
pearls made from imported alabaster or glass beads without any label 
or marking to indicate to purchasers the foreign origin of the cultured 
pearls and of the alabaster or glass beads constitutes unfair and decep­
tive acts and practices. For the reasons stated in the opinion accom­
panying these findings as to the facts, the Commission is of the 
opinion, and finds, that the allegations with respect to imita.tion pearls 
made from imported alabaster or glass beads have not been adequately 
sustained. Also, for the reasons stated in said opinion, the Commission 
has determined that under the circumstances it should not require that 
necklaces or other articles of jewelry composed of imported cultured 
pearls be labeled or marked so as to disclose the :foreign origin of the 
cultured pearls. 

PAR. 7. Respondents' aforesaid acts :mel practices of offering for 
sale, selling, and distributing jewelry products composed in whole or 
in substantial part of imported imitaLion pearls without any labeling 
or other mark to indicate the foreign source or origin of such imitation 
pearls have had, and now have, the capacity and tendency to mislead 
and deceive purchasers and prospective purchasers into the false and 
erroneous belief that such jewelry products are wholly of domestic 
manufacture and origin and into the purchase thereof in reliance upon 
such erroneous belief. Respondents' said acts and practices also place 
in the hands of retailers of such jewelry products a means and instru­
mentality by which members of the consuming and purchasing public 
may be misled and deceived into the fal se and erroneous belief that 
such jewelry products are wholly of domestic o1·igin, and thus into the 
purchase thereof in reliance upon such erroneous belief. 

CONCLUSION 

The acts and practices of respondents as herein found are all to the 
injury and prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

ORDER TO CEASE AND DESIST 

Tlus proceeding having been heard by the Federal Trade Commis­
sion upon the complaint of the Commission, the answer of respond­
ents, testimony and other evidence introduced before a trial examiner 
of the Commission theretofore duly designnted by it, recommendeclJ 
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decision of the trial examiner and exceptions thereto, and briefs, oral 
argument, and reargument in support of and in opposition to the com­
plaint; and lhe Commission having made its findings as to the facts 
and its conclusion that the respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is orite?•ecl, That the respondents, L. H eller & Son, Inc., and The 
Heller Deltah Co., Inc., corporations, their oiricers, representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, Sftle, or distribution 
in commerce, as "commerce" is defined in the F ederal Trade Commis­
sion Act, of necklaces of imported imitation pea rls, or other articles 
of jewelry composed in substantial part of impor ted imitation pearls, 
do forthwith cease and desist from: 

Offering for sale or selling said products without affirmatively 
and clearly disclosing thereon, or in immediate cotmection therewith, 
the countr y of origin of such imported imitation pearls. 

I t i..~ ftwthcr o1•dered, That the respondents shal1, within 60 days 
after service upon them of this order, fi le with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

OPINION OF THE COliBUSSION 

AYREs, Oom;nvissione?'. 
Tho respondents are two corporations engaged in t·be sale and dis­

tribu tion of jeweh y at wholesale. T he snme persons own and control 
both corpomtions, and direct their policies. Respondents arc charged 
with unfair and deceptive acts and practices in violation of the Fed­
eral Trade Commission Act by failing to mark necklaces and other 
articles of jewelry so as to disclose to consumers the foreign origin 
of cultured pearls, imported imitation pearls, or imported alabaster 
or glass beads contained in snch articles oi jewelry. Substantially 
the same charges are made with respect to all lhreo of these products, 
but they present materially different considerations. 

The alabaster or glass beads have been imported into this country 
from Spain, Czechoslovakia, and Jn.pan. After importation, they 
are washed in an acid solution, sized with a base coat to hold lacquer, 
attached to clipping boards, and submerged in a prepared lacquer or 
pearling solution from 3 to 10 times, depending npon the quality of 
the finished product desired. Sometimes the imitation pearls manu­
factured in this way are hand-polished during the processing. This 
processing of the beads to transform them into imitation pearls 
.requires several clays. 
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Respondents have also imported imitation pearls from Spain, 
Czechoslovakia, and Japan. The imita.tion pearls a~e sometimes 
further processed by adding coats of pearling solution, but ordinarily 
are used by respondents without such further processing. It appears 
that there is no distinguishable difference in the quality or appearance 
of imported imitation pearls and domestic imitation pearls. 

Cultured pearls are grown in commercial quantities only in waters 
which, prior to the last war, were under Japanese control. Cultured 
pearls are grown in oysters by the same physiological processes which 
produce natural pearls, and develop from the natural reaction of the 
oyster to the intrusion of some foreign, irritating matter. In cultured 
pearls, however, the irritant, which forms tho core of the pearl, is 
inserted by man, and in natural pearls it il1trudcs by accident. After 
the insertion of the irritant, the formation of the material around it 
which produces the natural pearl or cultured pearl, as the case may 
be, follows the same process. There is no charge here that the respond­
ents fail to identify cultmed pearls in necklaces and other articles 
of jewelry which they sell. The only charge is that in connection with 
such articles they fail to disclose the foreign origin of cultured pearls. 

When all three of the foregoing products are imported into this 
country they are marked on their envelopes or containers or by tags 
on their strings so as to disclose their respective countries of origin. 
In tho haJ1clling of the products in this country, however, the marks 
of origin arc r emoved. After the operations referred to above in 
connection with each of these products have been performed, such 
products are graded and sorted and, using incidental domestic mate­
rials, are strung into necklaces or used in other articles .of jewelry, 
such as pins, clips, earrings, and bracelets. These articles of jeweh·y 
are not marked by respondents in any manner to disclose the foreign 
origin of the beads, imitation pearls, or cultured pearls contained in 
them. 

The record discloses that a substantial portion of the purchasing 
p11blic has a genoral preference for domestic products over foreign 
products, other considerations such as style, quality, etc., being equal, 
and that a substantial portion of the purchasing public has a prejudice 
agaiJ1st products from certain countries, including J apan and Spai11. 
The record also discloses that a substantial portion of the pmchasing 
public understands that articles offered for sale in this country not so 
marked as to disclose foreign origin, are products of American 
manufacture. 

One of the general and practical considerations urged by respondents 
is the contention that the imported beads and imitation pearls become 
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commingled with domestic beads and imitl:~tion pef~rls and are there­
after indistinguishable; and that it would be prohibitively burden­
some to keep them separate. No such contention is made, however, 
with respect to cultured pearls. There are no cultured pea.rls of 
domestic origin, and the value of cultured pearls is substantia-qy 
grea.ter than the value of imitation pearls. Respondents, therefore, 
have a real incentive for keeping them segregated from imitation 
pearls, {Uld find no unreasonable burden in doing so. Without labor­
ing tho point, it is readily apparent that any difficulties which may 
be involved in keeping imported products separate from domestic 
products for purposes of identificat,ion must be met by businessmen 
when appropriate identification is necessary to avoid decept,ion of 
the public. 

As indicated above, imitation pearls which have been fully manu­
factured in foreign countries are imported by respondents and incor­
porated in necklaces and other articles of jewelry, which are then 
resold without marks to disclose the foreign origin of the imitation 
pearls. When such imitiLtion pe1t.rls are used in necklaces they repre­
sent the principal component and the part which makes the necklaces 
valuable to the consumer. The consu111er purchases an imiLa.tion pearl 
necklace not because of the string which holds the p t>arls togetJ1er or 
the clnsp which joins iLs ends, buL because of the imitat,iou pea.rls which 
are thus assembled and made useful as ornaments. The same is true 
of otJ1er articles o:f jewelry composed in substantii~l part of irnita.tion 
pearls. Their only utility is for ornnmenla.tion and for thltt purpose 
imported imitation pearls require only proper assembling after lJejng 
brought into this country. Aft,er such assembling, however, they ~till 
retain their essential characterisLics as products of foreign 
manuiacture. 

Failure to disclose foreign origin, under previous decisinns of the 
Conunission, constitutes misrepresentation and an unfair l ncl decep­
tive practice. It is sufficient to refer to Segal v. Federal Trade Com­
mission, 142 F. (2d) 255. [38 F . T . C. 867]. In that case, respondent 
imported lenses for chec'tp spectacles and sun glasses from Japan and 
cut, edged, beveled, and bored them and fitted them into frames. 
Through these operations, Lhe respondent assembled them into spec­
tacles and sold them without any mark to show thei r foreign origin. 
The per curirum opinion of the court in that case, affirming the order 
of the Commission, read in part as follows: 

• • • I f it is true that a subs tantial number of buyers suppose that uu­
marked goods arc horne ronde goods and l1ave a tn·cfcrencc for such goods, the 
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sale of unmarked foreign goods is a misrepresentation, which the Commis­
sion was authorized to stop. • • • 
• * • It is of course true, as the petitioner argues, tha t there comes a 
point where marking becomes impossible; t he identity of a foreif,'ll made in­
gredient may be so lost in manufacture that any marking would he positively 
misleading, unless indeed it was so qualified as to be ineffective. That is not 
the case with lenses used in spectacles; the frame is merely the carrier of the 
lens, which is the only element of imparlance, and which does not lose its iden­
tity eilber in appearance or in function. 

And in the present situation the string and clasp in a necklace, or the 
incidental parts of other articles of jewelry, n.re merely the carriers 
of the imitation pearls, which consLitute the only clement of im­
portance, and which do not lose their identity either in appearance 
or in fw1ction. 
It is the opinion of the Commission, therefore, that respondents 

should be required to cease and desist from offering for saJe or se1l­
ing necklaces or other articles of jc.welry composed in substantial 
part of imported imitation pearls without disclosing the foreign 
origin of the imita.tion pearls. 

The same reasoning and conclusion, however, do not apply to the 
alabaster or glass beads imported by respondents and used in the 
manufactw_.e in this country of imibttion pearl s. The beads are not 
resold in the form in which they are imported and, so far as this 
record discloses, they have no utility except as the core of imitation 
pearls. The processing to which they are subjected in Lhis country 
transforms them from glass beads into imitation pearls, and they are 
of value in necklaces and other articles of jewelry only in the form 
of imitation pearls. The beads arc only one of the raw materials 
or ingredients used in the manufacture of imilation pearls, and the 
imitation pearls are products of American mf~ntlfacture. 

Numerous products of American manufacture contain ingred.ients 
obtained from various parts of the world, but it could not be seri­
ously urged that lhe origin of each of the :l'oreign ingredients must 
be disclosed in selling the finished product. The difficulties of such a 
requirement become readily apparent when we consider the problem 
of so marking an automobile, for instance, to show the foreign origin 
of each of its parts or component materials which may lutve been im­
ported. As stated in the Begal case, SUlJra: 

·~ • • tllere comes a point where mnrldng becomes imposs ible; tlle iden­
tity of n foreign mn<le ingred"ient may be so lost in rnnnnf11ctnre that any mark­
ing would be positively mislealling, unless indeed it was so qualified as to be 
ineffective. 
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In the present situation it appears that the identity of the glass 
beads as foreign products is so lost in manufacture that any marking 
would be positively.misleading unless it was so qualified as to be in­
effective. Under the circumstances involved here, therefore, the Com­
mission is of the opinion that the respondents should not be required 
to disclose the foreign origin of imported glass beads used in the 
domestic manufacture of imitation pearls when selling necklaces and 
other articles of jewelry containing such imitation pearls. 

The cultured pearls imported by respondents and used by them in 
necklaces and other articles of je,velry are undoubtedly products of 
foreign origin. It would seem that the same line of reasoning should 
apply to "imported cultured pearls as to imported imitation pearls. 
If this were so, we would readily conclude that necklaces and other 
arLicles of jewelry composed in substanLial part of cultured pearls 
should be so marked as to disclose the foreign origin of the cultured 
pearls contained in them. There are, however, special considerations 
in connection with cultured pearls which we cannot ignore. 

We approach these special considerations wiLh the thought that 
the proLcction of the public intere.c;t is a practical and flexible con­
ception which must be adapted to. fit the vn,rious needs of the public 
interest as they may Rppear in particul~Lr circumstances. Section 5 (b) 
of tho Federfl.l Trade Commission Act provides that where it has 
reason to believe that an tmfair or deceptive net or practice is being 
used in commerce, the Commission shall issue its complaint if it shall 
appear to the Commission that a proceeding by it in respect thereof 
would be to the interest of the public. As a necessary corollary, the 
Commission should terminate a practice after proceeding against it 
only whc.>re it appears that such action would be to tho interest of the 
public. This requires the Commission, we believe, to apply its judg­
ment and experience realistically in determining whaL, if any, remedy 
is needed to protect the public :interest in the pa.rLicular ci rcumstances 
of a case presented to it for decision. 

We must recognize that there are certain distinctions in the needs 
of the public interest with respect to imitation pearls and cultured 
pearls. For instance, no cultured pearls are produced commercially 
in this country. For that reason we are not concerned here with the 
protection of domestic sources of suppl y of cultured pearls against 
unfair competitive practices in connection with foreign products. It 
should also be considered that cultured pearls sell at a much higher 
price than imitation pearls. It seems only reasonable to believe that 
in buying necklaces and other articles of jewelry composed in substan-

fll!)(;j:; 5:'1-7 
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tial part of cultured pearls, conswners are likely to ask the reason 
for their higher price and to obtain information concerning the nature, 
character, and foreign origin of cultured pearls. 

There is, however," a somewhat different consideration of substantial 
practical importance. In outward appearance there is little appreci­
able difference between natural pearls and cultured pearls and they 
are found commercially in the same general areas. It is apparent th!lt 
a requirement for the disclosure of foreig11 origin of cultured pearls 
contained in necklaces and other articles of jewelry would establish 
a principle of the widest application. It does not appear that we 
could logically fail to require similar disclosure with respect to natural 
pearls. The same requirement for the same reasons would apply to 
articles of jewelry containing diamonds and probably other precious 
stones which come primarily from foreign sources. The principle 
could doubtless be extended to other types of products and it is highly 
uncertain where a line of reasonable distinction could be drawn. 

The record does not contain a showing so full and complete as to 
convince the Commission that in the circumstances of this case the 
public interest requires tl1e adoption of a principle so broad in its 
scope. If this principle is to be applied, we believe that it should be 
done in an atmosphere in which the showing of public interest rests 
upon a broader base than we find liere. In short, the showing here 
does not convince us that the public interest requires the remedy 
sought by counsel supporting the complaint and recommended by the 
trial examiner, even though it is our opinion that the record would 
support such a remedy if it were imposed. 

Under all these circumstances the Commission is of the opinion that 
the public interest does not require disclosure of the foreign origin of 
cultured pearls contained in necklaces and other articles of jewelry. 
In reaching this decision the Commission is exercising a broad discre­
tion in withholding a remedy which, in its opinion, would afford little 
protection to the public interest and would place unnecessary burdens 
upon normal business practices. 

The Commission has accordingly issued an order to cease and desist 
which, in effect, requires appropriate disclosure of the foreign origin 
of imported imitation pearls contained in substa.ntial part in necklaces 
and other articles of jewelry but which does not require such disclosure 
with respect to imported glass beads or cultured pear ls. 
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JOSEPH H. MEYER BROS. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THlil ALLEGED VIOLATION OF 

SEC. 5 OF AN ACT OF CONGRESS APPUOVED SEPT. 26, 1914 

Docket 5346. Oomplaint, Jmte 30, 1945-Decision, Att.g. 25, 1950 

A substantial portion of the purchasing publlc, including purchasers of imitation 
pearls, has a general preference for products produced in the United States 
and containing domestic materials, and during receut years has had a decided 
and overwhelming preference for products of American manufacture and 
origin as distinguished from those wllOllY or partly of J apanese manufac­
ture and ot·igin; and In the absence of a tag, marlc, or other identification• 
thereon by which foreign origin is indicated understands and believes that 
Imitation pearl necklaces offered for sale and sold In the United States an: 
domestic products. 

Where a corporation engngecl at wholesale In the interstate sale and distribu­
tion, among other articles of jewelry, of necklaces of imitation pearls, made 
from glass beads coaled with preparation to simulate genuine pearls; 
In advertising in newspapers, periodicals, and other advertising lltet·ature 
of general circulation-

( a) Falsel:v represented and implied that its said imitation pearls were genuine 
through tho s tatement "Richelieu Pearls-they're beautiful", and through 
displaying the words "llichelieu Peal'ls" in very 1a1·ge nnd conspicuous type, 
with the word "simulated", in much smaller type at some other place, in no 
wise connected with or in close proximity thereto; 

With tendency and capacity, through such use of wo1·ds "lllchelieu Pearls", to 
mislead antl deceive purchasers and prospective purchasers Into the false 
belief that its imitation pearls were genuine, and tl1ereby Into the pmchnse 
thereof; and 

Where said corporation, engaged in imp01'ting and in purchasing f1·om importers, 
large quantities of imitation pearls from Spain and other foreign countries, 
Including .Tapan prior to December 1941, and in stringing or restringing 
said pearls, affixing clnsps thereto, and offering them for sale--

(ll) Falsely represented and implied, through marking and labeling said neclt­
laces "Made in U. S. A.," that they were composed entirely of domestic ma­
terials, when In fact composed in substantial part of Imported imitation 
pearls as aforesaid, whereby many members of the purchasing public were 
mislecl; and, 

(o) Offered, sold, and dis tribnted said imitation pearl neckluces, ond caused 
them to be offered and sold to members of the consuming public, wilho11t 
disclosing the foreign origin of said imported imitation pearls, from which 
during the process above described it bad caused to be rrmovcd the labels or 
markings indicating the country of origin, such as "Mude In Jat)lln" or 
"1\lacle in Spain," with which said pearls were marl\ecl at time of Importation; 

With capacity and tendency to mislead and deceive purchasers into the enoneous 
belief that such imitation pearl necklaces were wholly of domestic manu­
facture and origin and into the purchase thereof in reliance upon snch belief; 


