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Complaint

IN THE 1ATTER OF

EWALD A. THALACKEH, DOING BUSINESS AS TOP
l\IANUF ACTU1UNG COi\P ANY

COMPLAINT , FIXDl , AXD ORDERS IJ\ HEGARD TO THE _ \I..LEGED VIOLATIOX
01" SEC. 5 or AN ACT OF CONGRESS APrHOVED SEPT. 26 , IDH,

Docket 5831. Complaint, Dec. 1, 1950-Deci8ion, Dec. 21. 1951

Where an individual cngaged in tJle interstate sale anel distribution of push
cflrds; , which , bef1ring explanatory legends (or spaces therefo!'), were de-
signed for use in the sale amI distl'ilmtiol1 of ad:icles of merchandise to the
ultimate purchasers by means of ,aryillg games of chance , under a pIau
\vhel'eby the purchasers of a push who , by chance, selected a COllcealed wiu-
ning llame or nnmber , secured articles without 8dditiunal cost at less than
the normal retail price thcreof , others receiving nothing or , ill some cases , a
small C'ollsoJation prize of less yalne tban tl1e pricc of the push (amount
of "which in SOulC cnsf'S WflS simi1arly cllance detcrmined) ;

Sold nnel distributed Udi devices to dealers in Yfi' iou articles of merchandise,
USSOl'tmenls clf wllic:h , along with said devkes, wcre rnade up by the direct
and indirect l'C'flil dealer pUt' chasers thereof , ancl exposed and sold to the
vurehasing 1Jnbllc in accoJ'lfijce with the aforesaid sales vian , involving

::ale of a chance to procm' c anicles of merchandise at much less than their
normal retail price; amI

Thercby supplied to and placed in the IlfllHls of otllers the means of conducting
lotteries in the nle and distribution of their merchandise , contrar,! to an
established public policy of the "Cnitec1 States GOYCl'nuent;

\Vith the result that many members or the public werc induced to deal "ith
retailers wllo sold and distributed merc!1uHclisc by means of snid devices;
llf!ny retailcrs \yel'e tllereby il1lnced to trilele with manufacturers, whole.
salers aud jobbers who soW am1 distrlbutec1mcl'cl1unrlise togetJ"er with SUdl
devices; gambling was taught and encouraged; aml said individual tbel'eby

BUllplied to and placed in thc hnnds of others means and instrumentalities
for engaging' in unfair acts 8.11dlll'CtiCCS within tbe intent and meaning of
the Federa1 Tl'3.cle Commission Act:

JIeld hat such acts and pL'actices, l1Jder the circumstances set out , were all
to the prejudice of thc pnbHc awl cOlls1itnted unfair ncts and practices in
commerce.

Before iJIf'. lVilliam L. Pac1j, hearing examiner.

111r. J. TV. Bj.ookfield h. for the Commission.

CO::.\rLc\I

Pursuant to the provisions of the Federal Tra.de Commission Act
and by virt.ue of the authority vested in it by sflicl Act , the Federal
Trade Commission , h8.ving l'ea on to bclieve thflt EWllld A. Thalacker
individually and doing business as Top JIanufacturing Comp,-lny,
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)1ereinafter referred t.o as the respondent, has violated the provisions
of said Act, and it appearing" to the COllunission that a proceeding by it
in respect thereto would be in the public interest, hereby issues its com-
plaint by stating its charges in that respect as foJ1ows:

PAR/...GRAI' H 1. Respondent Ewald A. ThalaLker i au individual
trading and doing business as Top Ianufact:ul'jng COl1pa,ny "Ltb his
ofIce and priuc.ipal place of business located at Route 4 , Ean CJail'e
,Visconsill.

Respondent is now and for marc than two :ye,ars last past ha been
ellgngcc1 in the sale and disLribution of devices e0111101l1y knO\\ll as

push cards and in the sale and distribution of said devices to dealers
in various articles of merchandise in commerce bet"\yeen and among
t11e YHl'iollS States ot t.he rllited States a.ucl in the District of Columbia
a.nd to dealers in YarlOnS articles of nW1'chnn(lise within the various
States of the United Stntes awl in the District of Columbia.

Respondent causes and has eansell said clevices when sold to be
transported from his place of business in the State of ,Visconsin to
purc.hasel's thereof at their points of location in the various States of
the DnitNl States and in the District of Columbia. There is now and
has been for more than two yeaTs last past a conrse of trade in snch
devices by said respondent in commerce between and among the vari-
ous States of the United States and in the District of Columbia.

\H. 2. In the course an(l conduct of his sftid business as described
in Paragra.ph One hereof, respondent sells and distributes , and has
soJd and distrilmted, to said dealers in lnel'chanc1ise , push cards so
prepared and arrunged as to invol \!B games of chance , gift enterprises
or lottery schemes when used in luaking sale-s of merchandise to the
consuming 01" purchasing public.. Respondent sells and distributes
and has solel anel distributed , many kinels of pnsh carels, but all of said
devices involve the same chance or lottery features when used in con-
nection with the sale or distribution of merchandise and these devices
vary only in detail. One of said push cards has twenty-four slnall
parti,tlly perforated discs on the face of which is printed the word
Push." Concealed within each disc is (l number which is disclosed

when the disc is pushed 01' separated from the carel, The push card
bears the legend as 1011ows:

THY YOL"R LUCK 

\Y 'YI-TAT YOU PUXCII
1(. to 

All Xnmbers Oyer 89

Pay Olll \' m)r!
C"A,m U:\DER SRAL WI:\S)
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(Under the above legend is printed t\\ enty-four squares , each en-

closing one of the perforated discs bearing a feminine name. Opposite
the twenty-four discs is a 1ist of the corresponding twenty- foul' names

t.ogether with a blank space for writing in the name of the purchaser
of each disc.

J\lany others of said push cards ha.ve printed on the faces thereof
other labels or instructiuns thai express the manner in which saiel

devices are to be used or ma.y be used -in the sRIe and distribution of
various specified art.icles oJ merchandise: such as candy, novelties and
similar articles. The prices of ihe sales on said push cards vary in
accordance with indivic111al devices. Each purchaser pays either a
specified price , mmally 1'1' 011 l to 3rt. , or a price that is revealed only
when a push has been made and is entitled to a push or chance from
the push card. Vhen a push is made a disc is separated from. the push
card and a number is disclosed. In SOInc typecnl'ds the number fixes
the a.mount to be paid for the pnsh or chance and in another type of
ranIs, the number may designate whether OJ' not an article of mer-
chandise is w\VH.nled to the pnrchaser of that particular push. The
numbers are effectively conceaJed from the purchasers and prospective
purchasers until the selection has been made and the push completed.
In some types of l'esponc1ellfs cards specified numbers entitle pur-
chasers io designate articles of mel'chanc1ise. Others of respondent's
cards have a mast.er seal which is opened \vhen a11 of the pushes have
been sold and dise10ses the winning push. Persons secnring by the1r
push lucky or winniug numbers 01' llames receive articles of merchan
disc wit.hout additional cost. at prices which arc less than. the normal
retail price of the said artic1cs of merchandise. Persons who do not

:-ec\u' f', such ,vinning- \lumbers receive in some cases a small eon solation
prize of less value than the priee. paic1 for the pnsh or : ill other eases
receive nothing' Jar their money. The articles of merchandise are
thus distributed to the consuming or purchasing public wholly by lot
QT' chance.

Some of said push card devices have no instructions 01' legends

thereon but have a blank space provided therefor. On these push

cards the purchasers thereof place 1ustructions or labels which have
the same or similar import. or meaning as instructions 01' labels placed
by respondent on the said pnsh cnrds hereinabove described, and are
used for the di!Jtributioll of various articles of InerchandiSf in the sanw
JlHlllJeT as the cards above described.

Respondent sel1s lnd c1istribntes , and has sold and distributed , mHny
kinds of push cards, but all of sairl dc.dees involve the .same chance 01'

lottery features when used in C01111cction with the sale or distribution
213840--54--
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of candy or other merchandise and vary only in detail. The only use

to be rnade of said push card devices and the only HHUlllCl' in which
they arc used by the ultimate pur('h lsers thereof is ill combination
with other merchandise so as to enable Eia,icl ultimate purchasers or
retailers to seB and distribute said other merchandise by means of lot
or chance as hereinabove alleged.

PAR. :3. J\Iany persons , firms and corporations ",'110 se1l and dis-
tribute , and have sold and distl'iblltec1 , candy, cigarettes, novelties

and other ar6eles of merchandise in cornme.rcc betwecn and H1l0ng the
various States of the L:nited States and in the District of Columbia
purchase nlld have purehased rE'sponc1ent s saiel push card devices , and
pack and asselnble, and have packeclanc1 Hssernblec1 , assortments com-
prised of varions article:: of merclull:c1ise togethcr "ith said push cHrd
devices. Retail dealers who haye purchased sni(l assortrnents either
directly or indirectly hnve exposec11he same to the purchasing public
and have sold or distributed said articles of lllCrcl1alldise by means of
said push c lrds and in accordance \\-ith the sales plan as described in
Paragraph Two hereof. Because of the element of chance involvCLI in
connection with the saJe and distribution 01 saidmerchanc1ise by means
of said push cards , many members of the purchasing public have been
induced to trade OJ' deal with retail dealE'rs selling or distributing said
merchandise by means thereof. .\.s n result thereof, mallY retail
deah l's have been induced to deal with OJ' trade ,vith Innnufnctul'Cl'S
,vholesale dealers and jobbers who sell and distribute said mel' handise
together wit.h said devices.

PAR. 4. The sale of merchandise to the purchasing public through

the use of , or by means of, such c1eyices in the manner above alleged
involves a ganw of clwnce or the sale of a chance to procurc a.rticles of
merchandise at prices mnch less than the nOl'nal retail price thereof
and teaches and encourages galnbling among members of the pubJic
aJl to the injnry of the public. The use of said sales plan 01' methods
in the sale of mel'chanclise and the ale of merchandise by tUld throngh
the use thereof , and by the aiel of said sales pIan 01' method is a practice
which is ('ontral'y to an established public policy of the GOyerllllent

of the United States and constitntes unfair acts and pl'actice in said

cornmen.
The sale or distribution of said pnsh cards by respondent as herein-

aboye alleged supplies to and pbccs in the halHls 01 others the means of
eGll(l11ct.ng lotteries, games of chance or gift enLe.rpriscs in the s;1Je or
(hstl'ibution of their mcrchandise. The respondent thus supplies to
and places in the hands o:L said persons , til'llS ane! corporat.ions the
meallS of , and instrullentaJities for , cngngil1g in unfair ads and prac-
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tices within the. intent and meaning of the Federal Tra.de Commission
Act.

PAR. .1. The aforesaid acts and practices of respondent as herein-
above alJeged are all to the prejudice and injury of the, public aud
constitute unfair acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.

DECISION OF THE COl\DIISSION

Pursuant to Rule XXII of the Commission s Unles of Practice
and as set forth in the Commission s ' Decision of the Commission
and Order to File Report of Compliance," dated December 24 , 1\)51

the initial decision in the instant matter of hearing examincr 'Vil1iarn
L. Pack , as set out as follows , becarne on that date the decision of the
Commjssion.

IKI'l' IAL DECISION BY WU-,LIA:if L. rACK, UK-"'RI:; G EXAl\nXER

Pursuant. to t.he provisions of the Federal Trade. Commission Act
the Federal Trade Commission on December 4, 1050, issued and sub
sequently served its complaint in this proceeding upon Lhe respondent
Ewald A. Thalacker , individually and doing business as Top :Manu-
factlu'jng Company, charging him with the use of unfa.ir acts and
practices in commerce in violation of the provisions of that Act.
Thereafter respondent filed his anssrer in 'Ivhich he admitted an of
the material allegations of fact seL forth in the complaint and waived
an interyening procedure and further hearing- as to the facts. Such
answer , however , was conditioned npon the deferring by the heal'jng
examiner of his initial decjsion in the proceeding until the deterl1ina
bon by the Commission of nnother , similar matter, that of '\T. II.
Brady & Company, Docket Ko. ;'5208. Subsequently the present pro-
ceeding regularly came on for final consideration by the above-named
hearing exarniner, theretofore duly designated by the Comrnission

(the Comrnission having in the meantime rendered its decision in the
'V. H. Brady &. Company case) llpon the complaint and answer , and
the hearing examiller having duly considered the matter , finds that
this proceecEng is in the interest of the public and makes the following
findillgs as to the facts , eonelusion drawn therefrom awlorc1el'

YlKDINGS AS TO THE 'FACTS

PAHAGRAPH 1. The respondent , Ewald A. Thalacker , is an inc1i\'idl1al
t.rading and doing busIness as Top :Jlanufactnring Company, with
his office and princjpal plnce of business located on Ronte 4 , Enu
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Claire, Wisconsin. Respondent is now , a.nd for a number of years last
past has been, engaged in the sale and distribution of devices com-

monly known as push cards. Some of such devices are sold by re-
spondent to dealers who arc themsel yes engaged in the sale of various
articles of merchandise in commerce between and among the various
States of the United States and in the District of Columbia. Others
of such devices are sold by respondent to dealers engaged in the sale of
various articles of merchandise within the several States of the United
States.

Respondent causes and has caused his devices , when sold, to be

transported from his place of business in the State of vViscol1sin to
purchasers located in the various States of the United States and in
the Dist.rict of Columbia. There is now and has been a course of trade
by respondent in such devices in commerce between and among the
vRrious States of the United States anel in the District of CoJumbia.

PAR. 2. In the course and conduct of his business , respondent sens
and distributes to saiel dealers in merchandise , push cards so prepared
and arra.nged as to involve games of chance , gift enterprises : or lottery
schemes when used.in making sales of merchandise to the consuming or
purchasing pnblic. Respondent sens and distributes rnany kinds of
push cards , but all of thern involve the same chance or lottery features
and vary only in detail. One of such push cards has t-\Yenty-four
small , partially perforated discs on the face of each of which is
printed the word "Push. ConceR led within each disc is a number
which is diselosed when the disc is pushecl or separated from the cRrd.
The push card bears the following legend:

THY YOUR LeCK!
PAY \VHA'l' YOU Pl':\CH

to 39if
All Numbers over 39

Pay Only 39

(X.A.\IF. UXDI R SEAL W1:'S)

(Under the above legend appear twenty-Jo\lr squares, each enclosing
one of the perforated discs bearing a feJllinine name. Opposite the.

twenty-four discs is a Est of the corresponding twenty-fonr names
together with a bJank space for wr;t1ng in the nnme of the p\1rcha

of each disc.
:Many others of the push cards hnye printed on the face thereof

ot.her labels or instructions that state the manner in ,,,hich such de-
vices are to be llsed or may be nsed in the R le and distribution of

various specified art1cles of merchandise, s\lch as candy, noye.lties. and
similar artic.es. The prices of tlH' snles on the pllsll (' (\1'18 val'

accordance with the various cards. Each purchaser pays either ,l speci-
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fieel price , llsually from 1c to ;'iif, or a price that is reyealed only when
a push has been made, ""hen a push is made a disc is separated from
the push carel and a. number is disclosed. In some types of cards
the. number fixes the amollnt to be paid for the push or chance , and
in another type of card the numbe.r may designate \,hether or not

an i:rtic1e of merchandise is awarded to the purchaser of that partic-
ular push. The. llumbers are effectively concealed j'rom purchasers
and prospective pUl'chasers until the selection has been made and the
push completed. In some types of respondenfs cards specified num-
bers entitle purchasers to designated articles of merchandise. Others
of responclenfs cards have a master seal which is opened when all of
the pushes have been sold and discloses the winning push, Persons
securing by their push lucky or ,yinning nnmbers or names rcceivl
articles of merchandise without additional cost at prices which are
less than the normal retail price of such articles of merclumdise. Per-
sons who (10 not secure snch ""inning numbers receive in some cases a

t;mall consolation pri:l, of less value than the price paid for the push
, in other cases: receiye nothing for their money, The artic1es of

merchandise are thus distribute.d to the consnming or purchasing
pubJic whoDy by lot or chance.

Some of respondent:s push-card deviccs have no instructions or
legends thereon but have a bla.nk spac.e provided therefor. On these
push cards the purchasers thereof place instructions or labels which
have the same or silnilar import as instructions 01' labels placed by
respondent. on the push cards hereinabove described, and are used

for t.he distribution of yariollt; articles of merchandise in the same
manner as the cards above described.

Respondent selJs and distributes maIJY kinds of push cards , but all
of such devices involve the same chance or lottery features when used
in connection with the sale or distribution of candy or other merchan-
dise and vHry only in detajJ. The, only use to be made of such push-
C'ard devices and the only manner )IJ ,vhi('h they are used by the ulti-
mate purchasers thereof is in cOlnbination with other merchandise
so as to enable such ultimate purchasers or retailers to sell and dis-
tribute other merchandise by means of lot or chance as hereinabove
described.

PAR. 3. ia.ny persons , firms. and corporations , who sell and dis-
tribute candy, cigarettes , novelties , and other articles of merchandise
in commerce between and among the various States of the United
States and in the District of Columbia , purchase respondent's push
card devices , and pac.k and assemble assortments comprised of various
art.ic1es of merchandise , together with such push card devices. Retail
dealers who have purchased such assortment.s eithcr directly or
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indirect.ly have exposed the same to the purchasing public and have
sold 01' distributed sneh articles of merchandise by means of snch push
cards and in accordance with the sales plan as described llhove. Be-
cause of the element of chance invohe(l ill the sale and distribution of
merchandise by meallS of such push cards , many memhers of the pnr-
chasing public have been induced to trade or deal ,,,jth retail dealers
selling or distributing merchandise by means thereof. As a result.
many retail dealers have been induced to deal or trade with manufac-
turers, ,,-holcsale dealers and jobbrl's who sell and c1i tTibl1te merchan-
dise, together ,vjth snch devices.

PAH. 4. The sale, of merchandise to the purchasing pnblic throngh
the use of, 01' by means of , such elcyices in the manner abo\'8 set forth
involves a game of chance or the sOlIe of a chance to procure articles
of merchandise at prices much less than the norma I retail price thereof
and teaches and encourages gambling among 1nembers of the public,
all to the injury of the public. Th(' llS(' of snch sales pLlll or method
in the. sale of merc.ulldise and the sale of mel'c.hanwse by and throngh
the use thereof , a,ncl by the aiel of snch sales plnn or method, is a

practice which is contrary to an established public policy of the Go\'-

el'mnent of the IJnited State and constitutes unfair acts and pnlctices
111 commerce.

The sale or distribution of pu h carcls by respondent a hereinabove
found supplies to and places in the ha1H18 of others the means of con-
clucting lotteries , games of chance or gift enterprises in the sale or
distribution of their merchanelise. Respondent, thus supplies to , and
places in the hands of such persons firms and corporations Ineans and
instrumentalities for engaging in unfair acts and practices "\\ithin the
intent. and meaning of the Federal Trade CommissioIl Act.

COXCLUSIOX

The ncts and practices of respondent as hereinabove set out are all
to tho prejudice of the public and const.itute unfair acts and practices
in commerce within the intent and meaning of the Federal Trade
Commission Act.

ORDER

It is 07'dered That the respOlH1ellt , E\fald A. Thalacker , individu-
filly ancl doing business as Top ::U ll11factllring Company or under

any other llHme , and his agents , representatives , and el1ployees di-
rectly or through any corporate or other device , do 10rt11\yith cease

an d desist from:
Sel1ing or distributing in commerce , as "commcrce : is ddined in

the Federal Trade ComJnissiol1 Act , push cards , punchboards or other
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lottery devices which are to be llsed or may be llsed in the sale or dis-
tribut.ion of merchandise to the public bv means of a game of chance
gift enterprise, or lottery scheme,

ORDER TO FILE REPORT OF COlHl'LL-\NCE

It i8 o",lered That the respondent herein shaH, within sixty (60)

1YS after service upon him of this order : file with the Commission a
report. in writing setting forth in detail the manner and form in which
he has complied with the order to cease and desist (as required by
said decJaratory decision and order of December 24, 19511.
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IN THE rATTER OF

RICH OND GARMENT COMPA:\Y, I:\C. , ET AL.

CO::fPLAINT, FDmIXGS AND ORDERS IN HEG,\RD TO THE ALLEGED VIOLATIO.:
OF SEC. :J OF \N \CT OF CONGRESS APPROVED SEPT. :2(0, Ifll-1. AND OF AX
ACT OF CO'XGRF.SS , \PPROVED OCT. 1-!, J 8-+0

Dockrt 58..;8. ConrploLnt , Jlar. 1951-Drci.\ioll . j)cr'. 1, 1.9.'1

'Vhere a corporation and its president , eng:aged ill the introduction into com-
merce and in the offer , sale, and distribution therein of wood products-

(a) ::lisbrp.nded certain of said products within the intcnt and meaning of the
'Vool Pl'OdnctR Labeling- Ad and the rules and regulations promulgate!l
thereulHler in that. labelerl "100% 'YDO!." they contained no '; woo1" as there
defined , but were composed, cxclusiye of ornamentation 110t exceeding 5 per-
cent of their total fiber weight , of " repro essed \yoo)"

(b) Misbranded said products, thus labeled. in that their constituent fibers and
the percentages thereof werc not shown on the tnp:s or labels I)s required hy
said Act and ruleR, etc.

(c) ::lisbranded certain of said products in that there was not sbo\vn on the
labels attached thereto the legal Ilame of the manufactnrer, or of a person
authorized by f:aW Act to affx stamps , tags , labels , etc.

(d) )lisbranderl certain of said pl")(lncts in that the con.--tituent fibers of their
interlinings and the percentages thereof were Bot separately set forth ami
segregated upon tags or labels attached thereto , as required by said Ad:

(e) Misbranded certain of said products under said Act in that there were not
set forth Hnd segreg.uted upon the Inbels or tagi' attached to the Jinin-?s

\vhich IHllllOl'ted to contain wool. ren:;ed woo!. or reprocessed wool , the l:on"
stitueut fibers anel their verl:elltages, exdnsiye of ornamentation not exceeu-
ing 5 percent of their total fiber \veight; allel

(f) With intent to violate the proYisiol1s of :'mifl Act, caused and participated
in the removal or mutilation of stamps , tags , labels , and otl1er means of iden-
tification which had heen affxed to said wool IJl'otlucts and purported t.o
cont.ain the informatiun required by said Act.:

With the result that said products , whell offered and :wld by them at their place
of husiness , did not have nffxed thercto the stamps. etc.. containing the infor-
mation required by said Act rlld rules anu regulations:

Hr.d I'hat such acts and pradiCes , nnder the circumstances set out , were all to
t.he prejudiee of the puhlic and in yiolation of the .Wool Products Labeling
Act of HJ30 and the rules and regulatiolls proJUulga1ed thereunder, and
constitute!l unfair and dpccptiye acts and practices in commerce.

Before ill?'. lVilliam L. Pack hen ring examiner.

111')'. Jesse D. l( a.sh for the Commission.
Shrllre 1JdeT of New York City, for respondents.

COJ\fPLAIXT

Pursuant to the provisions of the Federa1 Trade Commission Act
and the .Wool Products Labeling Act of 1939, and by virtue of the


