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IN THE J\1:ATTER OF

FOLEY & CO:VfP ANY ET AL.

COMPLAIXT , FIXDINGS , AND OUDER IX REGAHD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGHESS APPHOVED SEPT. 2G , 1914

Docket 5515. Complaint , Nov. 20 , 1947-Decis' ion, Jan. , 1952

As respects a c9ntention that an order recommended by a substitute hearing
examiner would be improper and ilk-gal in yjew of the fact that it was
based soleI." upon the reading of the record by the hearing examiner who
was not present at the taking of the testimony: the final responsibilty for
the disposition of all cases coming before the Commission, including the

form of its orders to cease and desist, rests upon the CommissiOll itself
and it has not only the right , but the duty, under the law, to reach its own
conclusions 011 t.he e,idence regarclless of those reached by the hearing
examincr , eycn the examiner who presided at the reception of evidence-

While the Adrninistratiye Procedure Act requires that the hearing examiner

who presiclcd at the reception of c'Vidence must ordinarily prepare the
recommended decision , an exception is made where such hearing examiner
has become UlHlyailable , as in the instant matter , in which he had retired
and in ",-hich the procedure followed by the Commission , after its due desig-
nation of a substitute hearing examiner, was in compliance with the

statutory requirements.

Where a corporation engaged in the interstate sale and distribution of its
Foley s Honey & Tn!' Compound." throng'b advertisements in newspapers

and radio annOllDcements-
(a) Heprcsentec1 that the use of said preparation as directed was a remedy or

competent or effcctiye treatment for coughs due to colds , and would check
them or shorten their dnration;

The facts being there is no known medication wbich wil cure or shorten the
cluration of a cold or the underlyilJg causes of a cough due thereto; and
sale value of its said preparation , limited to its demulcent and mi1d ex-
pectorant properties, was that it migbt lessen the occurrenee and senrity
of coughing spells clue to a cold for not more than one-half hour from the
time of taking;

(b) Represented that its use as directed supplied a therapeutic dose of terpins;
when in fact the terpin hydrate conten was too smaU to have an;y beneficial
effect:; and

(c) Falsely reprcsented that the therapeutic ,alue of said preparation had been
proyen clinically by a test made in a hospital;

With tendency and capacity to mislead and deceive a substantial portion of the
pl1l'chasing Imblic iuto the mistaken belief that such representations ,vere
truc and thereby induce its purchase of said preparation:

Hel(l That such acts and practices , under the circumstances set forth , were aU
to the prc:illdice of the public and constituted unfair and dcceptiyc acts and
practices in commerce.

As respects res1JQjH1ents ' further contention that the substitute hearing examiner
was unable to take into consideration their proposed findings of fact which
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l1a(l bcel! giycn 01'111y to the OligiJ)ul hearing examiner at an unreported

confcrence ratlwr than in writing as required h;.' the Commission s rules of
fJractice co\-ering the matter , it apPcflJed that: respondents in their brief and
oral argument had lwd full ojJportunit;.- to IJlE'Seut (1irectly to the Commission
finy exceptions tl ey had to the rccommcnclell decision and to make any
relevant argumenr all any phase of thc mattcr; and the Conunission , nmlel'
the circl1ilstanc2S, WflS of the opinion that its decision in the instant matter
WfiS prover nncl1egal and had been l'ead1ld in accol'1auce wHh due process
of law.

As regards the clwl'g'c in the complaint that responclents relwesented that t11e use
of their sai(l preparation as direCted wns ilremedy OL' it competent or effective
treatment for colds aud S(lre tlll"Oflb; c1nR therelo: tile evidence of 1'('f:on1 was
110t suffcient to SUlJlOrt slIdl allegations.

Defore ll1'. Randolph Preston and ..11'. Clyde ill. Hadley, hearing
eXamIncl'::,

JIi' . J (),'eph Oalla-way for the Commissioll.
N(f. cC' DUl1nelly: of Chicngo: IlL for respol1c1ent

CO)IPL\I?\

Plll'SWllt to the pl'oyisions of the Federal Trade COll1nission Act
and by virtue of the authority ,-esteel in it by saiel Act, the Federnl
rrade Commission ha vingreason to lwlieve that Foley & Company, a
corporation , and A. :.1. Salomon , an individual, hereinafter referred
to as respondents , 11a ve violated the provisions of said Act and it
appearing to the Commission that a pJ'oceelling b;y it in respect thereof
,youltl be ill the Pllblie interest: hereby issues its complaint, stating it.s
charges in that respect as fol1o\\'

\HAG!L\PII 1. Responclent Foley & Company is a corporation
chartl' l'ccl and doing business uncler the laws of the State of Illinois
jth ib oilce flncIprincipfll place of business at D43--4:7 George Street

Chicago , l11inois.
\H, 2, Re.spondent A. I. Salomon is an inc1iyidual operating and

trading under the lltlme of Lanesen and Salomon : with his offce located
at 520 Xorth )'Iichigan Avenue : Chicago , llJinois. This respondent
is the advertising ngent of the respondent Foley & Compnny and in
the COllJ' l'. and conduct of his business prepares advertising matter
for said company: and in conjunction and cooperntion with said com-
pany disseminates or canses the dissemination of advertising mattel'
with respect to the medicinal preparation hereinafter referred to
including the advertising matter set out. herein.

PAR, 3. Respondent Foley &, Company is no," and has been for sev-
pral ye.ars lrst past. engaged in the business of selling and distributing
a certain drug prepal'ntiol1 : as "drug ': is defined in the Federal Trade

213840-54--
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Commission Act. The designat.ion used by said respondent. for its
preparation and formula and directions for its use are a.s follows:

Designation: Foley s Honey & Tar Compound.
Formula: Prior to March 1944:

gO Ibs. Carbonate Magnesium
17 Ius. Bicarbonate of Soda
12 Gals. Pine Tar
81 Ius. Gum Arabic
5 Ius. ::Ioucnute

100 lbs. Brown Sugar
679 Its. Corn Syrup
45 Gals. Honey
4 Gals. Sugar Color
6 Pts. Oil of Peppermint
81h Pts. all of Anise
8 Pts. Tincture of Capsicum
171j:: Lbs. Tel'viIJ Hydrate

12 Gals. Pure Grain Alcohol
Water to make 443% Gals. finished product.

Subsequent to !\larch 1944:
Each fluid ounce contains:

Terpin Hydra te-----

---- ----- --.------- - - 

-----_h-- --
Pine Tar - -

-------------------- --- -- - - - --- ---

Sodium l\Ionohewoyl succinate (l\obenate) --

--------

Gum Arabic (acacia) --

--------- ------------------

Light Amber Honey__

---------------------- -----

Brown Sugar --

-------------- ---- --- ------- - --

Corn 'Syrup-

- - - ----- ----- --- --- --- - ----- --- ---

Oil of PepperminL- 

----------- ------ ------ ------- -

all of Anise__

- --- ------- ------- -- ----------- - ----

Light l\agnesium Carbonate-

--- ---- --- ----

Sodium Bicarbona te______---

-- - - - - ---- - -- ------

Ruga r Col 01'-

- - - -- - - -- - - - - - - - - -- - -- -- - - - -- - - -.- --- --- --

Pl'Opy lene G 1ycol

- -- - - - - - --- -- - - -- - -- --- - -

'Vater q. s. ad-

------- -------- -----.-----------

9 gr.
12.9 m.

6 gr.
10 gr.
48.7 m.
263.4 gr.
78. 3 gr.

8 il.
1.1 il.

11. 1 gr.
1 gr.

5.4 il.
38.5 il.
1 ftd .

Directions for use:

For adults , 1 teaspoonfu1. Chihlren of school age teaspoonful: children
2 to 4 years, 10 to 20 drops; infants 1 year old , 5 to 10 drops. Repeat doses
as directed every 1, 2 or 3 hours as needed.

Said respondent causes said preparation , when sold, to be trans-

port.ed from it.s place of business jn t.he St.at.e of Ilinois t.o purchasers
thereof locat.ed in various ot.her Stat.es locat.ed in t.he Unit.ed St.ates
and the Dist.rict. of Columbia.

PAR. 4. In the conrse and conduct of their businesses , respondents
subsequent to J\larch 21 , 1038 , have disseminated and ca.usecl the dis-
semination of certain advertisements concerning said preparation by
means of l nited States mails and by various means in commerce , as

comme.ree " js defined -in the Federal Trade Commission Act, includ-
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ing but not limited to advertisements appearing in the March 13 , 1946
issue of The Chicago News, Chicago, Illinois, the April 3 , 1946 , issue
of the Cleveland Plain Dealer, Cleveland , Ohio , and thc January 26
1947, issue of the Pittsburgh Press , Pittsburgh , Pennsylvania, and by
means of radio continuities including but not limited to broadcasts
over Stations WLS , Chicago , IJlinois , on July 26 , 1943 , WMT , Cedar
Rapids, Iowa, on August 20 , 1943 , WMBD , Peoria, Illinois , on June

1943 , and KQV, Pittsburgh , Pennsylvania , on December 20 and 27
1945; and respondents have disseminated and have caused the dissemi-
nation of advertisements concerning said preparation , including but
not limited to the advertisements referred to above, for the purpose
of inducing and which were Jikely to iuduce , directly or indirectly,
the purchase. of said preparation in commerce, as "commerce" is
defined in the Federal Trade Commission Act.

PAR. 5. Among the statements and representations contained in said
advertisements disseminated as aforesaid are the following:

N M"8papers L1 riveTti8ements:
ews about coughs. To give sufferel's from coughs due to colds benefit of im.

portant medical development, N. Y. doctor adds just one ingredient to already

speedy Foley s Honey & Tar and creates a cough syrup better and faster. Tests
in N. Y. hospital demonstrate that this new , impro'\ed Foley s benefited 41 % with
coughs from colds in 15 minutes , 35% more in 2 hours , balance in 24 hours. Get
over your cough quicker by getting tbe llew Foley s Honey & Tar Compound from
your druggist, 30 & 60if

Coughers find answer to $64 question: "How can I get rid of my cough from a
coJd quicker:" The answer is, talw plenty of terpins! They definitely help
break up, throw ofI cough quicker. That' s why so many doctors prescribe them-
why the new Foley s Honey & Tar has been specially terpin-enriched. This im-
provement insures yon more terpins than e'\er before to help you get well quicker.
As heretofore , Foley s soothes throat, checks coughing, but now it also gives
you plenty of terpins. * '" I/

Get well quicker from your cough due to a cold.
Compound.

Rariio Oontinuities:

Fole:y s Honey & Tar Cough

If you take Foley s Hone;)' & Tal' you may be pleasantly surprised at how much
sooner you would get over such a cough. Speed-up recovery is a special feature
of Foley s Honey & Tar. As the result. of making cough syrup for over 67 years
the Foley people know that cough sufferers want a cough syrup that does a whole
lot more than soothe the throat and check coughing. We want one which wil
also help to get over our cough quicker. To meet this demand , the Foley people
experimented unti they finally dcyeloped such a cough syru'(a cough syrup
which actually helps sufIerers from coughs due to colds to recover
quicker. .. * ..

Be more comfortable wbile you havc a cough from a cold. Get over it quicker.
rake Foley s Honey & '1'ar. You ll find it unsurpassed for the speed with wbicb
it soothes the ra\yness in your throat and quiets that cough-starting tickle. It'
so effective that you ll start feeling better with the first spoonful of Foley s yon
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take. Before yon realize it , those harsh , wracking coughing ljells wil have
ceased. Even more important is the actioll which Foley s has on your bronchial
tubes to help speed your recovery from your cough. For speedy relief and
quickcr recoyery, take Foley s Honey & 'Tar. 

Check your cough from a cold before it g"ets worse. '" '" 0; Get after it
with Foley s Honey &. Tar cough syrup. Do this-and you ll notice an improve.
ment 'with the yery first spoonful. Your throat wil becolle more comfortable;
the tickle wil die down; ;your coughing spells wil soon cease. While Foley s is
unsul'passell for easing your throat and checking coughing spells, it is famous
for its internal action by which the duration of tue COllgh is c1efinitely
lessened. * * 
With Foley s Honey & Tar ready anel able to help yon , clon t suffer needless

discomforts or let your cough bang all longer. than neces ar;y. Get over it
quicker by doctoring yourself with Foley s Honey & Tar.

A little over two years ago a nationally Jmo\vn Kew York medical authorit
adviRed the makers of Fole s Honey & Tar that their cough syrup could be
greatly improved if they added one newly dcveloped ingredicIJt. As the result.
this authority was told to test out the imlH'oved Folc,)' formula in a New York
hospital under scientifc conditions. The autl1enticated l' econls of their test
sbo\vecl 41% of those suffering from coughs clue to colds \yere benefited in 10
minutes hy this impl'o,- ed formula more within 2 h011rs , and the remainder
within 24 hours. In cases of sore throat. 60% benefited iri 15 minutes. 'l'his
new, impro\-ec1 formula is now emboc1ied in Foley's Honey & Tflr. Take ael-
\"1lt:age of tbis great step forWllrd in a cough syrnp elmI get wen quicker. Throw
oft onr colel in less time and suffer less. For speed - comfort fmf1 SlJeec1el1-

recovery, go to your druggist now for a 30 to 60 bottle of Foley s Honey &
Tar. But be snre to get this hospital-tested formu1a which giyes so much

quicker results, be sure tu get FOley spelled F- Foley s Hone,) &; Tar.

P AH. G. Through the use of the advertisements hereinabove set forth
and others of the same import but not specifical1y set out herein
respondents represented that the use of sHid preparation. as directed
is a remedy or a competent or effective treatment for . colds and sore
throat and coughs due to colds; that it will eheck coughs due to
colds or shorten their duration; that its use , as directed , supplies a
therapeutic dose of terpins and that its value in the treatment of sore
throat and coughs due to colds has been proved clinically by a test
made in a hospital.

PAR. 7. Said advert.isements arc misleading in material respects

and are "false advertiscments" as that term is defined in the Federa.l
Trade Commission Act. In truth and in fact, thc value of said pre-
paration under either of sa.id formulas is limited to its demulcent and
mild expectorant properties. Its lIse nwy lessen the occurrence of
coughing spells clue to colds, hut since neither of said properties
will have any effect upon the callse or causes of colcl , or sore throat or
coughs, due to colds, it is not a. remedy or a cornpetent or effective
treatment therefor and 1"ill not check such ailments or shorten their
duration. Its use, as directed , will not supply a therapentic dose of
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terpins. Said preparation has not been tested in a hospi tal and the
test referred to in said advertisements is not a valid or authentic

test and docs not demonstrate that sa.id preparation is of benefit to per-
sons suffering from sore throat and coughs due to colds in the manner
and to the extent set out therein.

P AU. 8. The aforesaid acts and practices of respondents as herein
alleged are all to the prejudice and injury of the public and constitute
unfair and deceptivc acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

REPORT , FINDINGS AS TO TUg FACTS , AND ORDER

Pursuant to the provisions of the Federal Trade Comm.ission Act
the Federal Trade Commission , on ovelTber 20 1D47 issued and
subsequently served its cmnplaint in this proceeding upon the respond-
ents named in the caption hereof, charging them with the use of unfair
and deceptive acts and practices in commerce in violation of the pro
visions of said Act. After the filing of respondents: answer, testimony
and other evidence in support of and in opposition to the allegations
of the complaint were introduced before a hearing examiner of the
Commission theretorore clesignated by it, and such testimony and other
evidence were duly reconlec1 and filed in the offce of the Commission.
Thereafter, this proceeding regularly came on for final hearing before
the Commission upon the aforesaid complaint, the respondents ' answer
thereto , the testimony and other evidence, the recommended decision
of a substitute hearing examiner duly designated by the Commission
the hearing examiner originalJy designated herein being unavailable
briefs and oral argument or counsel; anc1 the Commissio11 : having duly
considered the matter and being now fully advised in the premises
finds that this proceeding is in the interest of the public and makes
this its findings as to the racts and its conclusion drawn therefrom.

FINDINGS AS TO THE l"ACTS

PARAGRAPH 1. Respondent Foley & Company is a corporation char-
tered and doina business under the la'lvs or the State or Illinois , with
its offce and principal place of business at 945-47 George Street
Cldcago , 111111ois.

PAR. 2. Respondent A. :\J. Salomon is an individual operating and
training under the name of Lauesen and Salomon , with his offce located
at 520 1\ orth :Michigan Avenue, Chicago , Illinois. This respondent is
the advertising agent of the respondent Foley & Company and in t11e

course and conduct or his business prepares advertising matter for said

company, and in conjunction and cooperation with said company clis-
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scminates or causes the dissemination of advertising matter with

respect to the medicinal preparation hereinafter referred to, including
the advertising matter set out herein.

PAR. 3. Respondent Foley & Company is now and has been for
several years last past engaged in the husiness of selling and distrib-
uting a certain drug preparation , as drug" is dcfinml in the Fedoral
Trade Commission ..-tct. The designation nsed by said respondent for
its preparation and formula and directions for its ll e are as follows:

Designation: Foley s Honey & Tar Compound.
Formula, subsequent to l\larc1119'H:

Each flui(1 ounce contains:

Terpin I- rdl'ate---

--- ---- --------- _. ---

- 3.9 gr.
Pine '131'-

---- --- ------ ---- --------

------ 12.9 m.

Sodium I\onobenzyl Succinate (Tllobenate)_ -_._n_ - O.G gr.
Gum Arabic (acadaJ----

------ --- ----- ------

- 10 gr.
Light Amber HoneY- n--------

--------------- ------

- 48.7 m.

Brown Sugar______-----------n-n ---n--

---

--- 263.4 gr.

Corn SJ'l'UP-

---------- --------- --- ------

-- 78.3 gr.
Oil of PepperminL---------

--- --- -------

-- 0.8 m.
Oil of Anise______--------

---

---__--___n - 1.1 il.
Light :.lagnesium Carbonatc__

----

----_n_

---------

- 11.1 gr.
Sodium Diclll'bonate------------

--- ------ ---

------- 3.1 gr.
Sugar Color____ -_n_--------

--------------

---_n 5.4 ID.
Propylene G!J'coL______-

----- -------- ---

----- 38.5', m.

\Vater q. s. alL-

--------_ --_ _--

n--- .--_

___

__---- 1 fW. oz.

Directions for Use:

For adults, 1 teaspoonful. Children of sellOol age, % teaspoonful;
children 2 to 4 years , 10 to 20 drops; infants 1 year old , 5 to 10 droJJs. ll-
peat doses as directed every 1 , 2 or 3 hours as needed.

The formula prior to J\Iarch IDj-J was substantiHlly the anlP ; th0
main difl'erence h: il1g a smaUel' contellt of terpin hytll'ate.
Respondent Foley & Compan:y c.ausE'S said pl'e.para.tiol1 :, when sold

to be transported from its place of business in the State or Illinois to
purchasers thereof located in VHl'i011S othpl' StatE' of t1lE United Stntes
and in the District of Columbia.

\R. 4. In the course and conduct of theh' bl1sillesses as aforesclid
and for the purpose of inducing the plll'cha::c of ti(1 pre,pnl'ltLon , re-
spondents have c1isscminat.pcl and cfillsed the dissemination of certain
advertisements concerning said preparation by tbe United Stat.es mails
and by various THefillS in commerce , as "commerce, ': is dpfined in tho
:Fedcral Trade Commission Act, and they hove also dissemillutecl and
ha.ve caused the dissemination , by vi.1'ious mcan:3 , of many advertise-
ments for the pm'pose of inducing and which were likely to inc1uee
directly or indirectly, the purchase of said preparation in commerce , as

commerce" is defined in the Feclenll Trade Commission Act.
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Among and typical of the statements and representations contained
in said advertisements , disseminated and caused to be disseminated as
hereinabove set forth , principally by insertions in newspapers and by
ra.dio annonncements , have been the following:

Ne\vs about coughs. To give sufferers from coughs due to colds benefit of
important medical development, N. Y. dc'ctor adds just onc ingredient to already
speedy Foley s Honey & Tar and creates a cough syrup bettcr and faster. Tests

in N. Y. hospital demonstrate that this new, improyed Foley s benefited 41%
with coughs from colds in 15 minutes, 35% more in 2 hours , balance h1 24 hours.
Get over your cough quicker by getting the new Foley s Honey & Tar Compound
from your druggist , 30 & 60C.

COl1ghers find answer to $G4 question. "How can I get rid of my cough from
a cold quicker?" The answer is-take plenty of terpins! They definitely help
break up, throw off cough quicker. That's why so many dG'ctors prescribe
them-why the new Foley s Honey & '1.ar has been specially terpin-enriched.
This improvement insures you more terpins than ever before to help you get
well qnicker. .As heretofore, Foley s soothes throat, checks coughing, but now
it also gives you plenty of terpins. * 

.; '"

Get well quickcr from your cough due to a cold.
Compcund.
If you take Foley s Honey & Tar J'ou may be pleasantly surprised at how

much sooner yon woulll get over such a cough. Speeded-up recovery is a special
fea ture of Fole;y- s !loney & 'l'ar. As the rcsult of making' cough syrup fCT over
67 years, the Foley IJ€ople klJOW that congh sufferers want a cough syrup that
does a whole lot more than soothe the throat and check coughing. 1Ve want
o-ne which wil also help us get over our cough quicker. 'To meet this demand
the Foley people experimented unti they finally developed such a cough syrup-
a cough syrup which actually helps sufferers from coughs due to colds to recover

quicker. ;; ,
Be more comfertable while you have a cough from a cold. Get over it quicker.

Take Foley s Honey & Tar. You ll fin(l it unsurpassed for the speed with which
it soothcs the rawness in your throat and qnicts that congh-starting tickle. It'
so effective that you ll start feeling lJetter with the first spc'onfnl. of Foley s you
take. Before you realize it, those harsh , wracking coughing spells wil 111se

ceased. * Even more important is the action which Foley s has on your
bronchial tubes to help speed 'our recovery from your cough. For sl1eedy re
lief and quicker recovery, take Foley s Honey & Tar. 

,:' "'

Check yonI' cough froIl a cold l-,efore it gets worse.

"': 

'" Get after it
with Foley s HOiley So Tar Cough syrup. Do thif'-anc1 you l1 noticc fin improve-
ment with the very first spoonful. Y011r throat. will become more comfortablc;
the tickle wiH die down; yonI' cong'lling spells wil soon cense. .While Foley
is lUJsnl'1I.sscd fol' easing yonI' tbroat and checking congl1ing spells , it is famons
for its int.ernal fiction hy which the c1nrntiol1 of the congh is definitely lessenecl.

,"Vith Foley s Honey & Tar ready and ahle to help you , don t suffer Deedless

discomfort.s 01' let your cough hang on any longer than necessary. Get oycr it
quid

('!'

1Jy doctoring yourself with Foley s Boney & Tar.
A little oyer two years ago, fl nationally known New York medical authority

advised the makers of Fole;y s Honey & Tar that their cough syrup could be
gl'€fltly improved if they added one newly clevelof1cd ingredient. As the result,
this allthority was told to test ont the improved Foley formula in a Kew York

Foley s Honey & Tar Cough
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hospital under scientific conditions. The authenticated l'€con:ls of this test
showed 41% of those suffering from coughs lIne to colds \yere benefited in 10
minutes by this improH d fonnula , 33% more within 2 hours , and the remainder
within 24 hours. In cases of sore throat, GO% beneJltecl in15 minutes. This new,
improyed formula is now ellbodied in 1"ole;)"8 Honey & Tar. Tn.ke advantage
of this great step forward in a cough syrup and get well quicker. Throw off
youI' cough in less time and suffer less. FOr speedy comfort and speeded-up
recovery, go to your cll'uggist now for a 30 01' GO bottle of Foley s Honey & Tar.
Bnt be sure to g-et tbis hospital-testecl formula which gives so llllch quicker
results , be sure to get Ij oley spelledB' Fole;y s Honey & Tal'.

PAR. 5. Through the use of the ndvertiselnents above set forth and
others of like import , respondents haye represented that the use of
said preparation , as directed , is a remedy or a competent or effective
treatrnent for coughs due to colcls; that it win check coughs due to
colds or shorten their duration; that its use, as c1irectec1 supplies a

therapeutic dose of terpins; and that its therapeutic value has been

proven c1inically by a test made in a hospital.
PAR. 6. In fact the only value of respolldenfs preparation "when

taken by persons with a cold is as a palliatiye to bring about temporary
symptomatic relief. There is no kTlo' n medication which win cure

or shorten the duration of a cold or the underlying causes of a cough
due to a cold. \Vhi1e snch a cough may be temporarily suppressec1

the underlying eauses will remain. The value of said preparation is
limited to its demulcent and mild expectora.nt properties. A demul-
cent has the property of forming a protective coating over those areas
of mucous membrane of the throat and pha.rynx with which it comes
in contact when swallo"Ted by the patient. This protective coating
tends to prevent further irritation of the inflamed areas of the throat

and pharynx until it is "Tftshed away by sa1iva and other secretions.
Thus it tends to temporarily lessen the amount of coughing due to the
irritation of these areas for a limited period of from bvo to fifteen
minutes in most cases and never longer than one half hour from the
time of taking. An expectorant has properties -which modify the
amount or content of the secretions of the respiratory tract. The value
of such expectorant action in the treatment of a cough due to a cold

is in dispute. But whatever the \"alne of expectorants in suffcient
dosage may be , the ingredients in respondent' s preparation which have
expectorant properties are not present in sllfIcient quantity to have
more than a s1ight expectorant effl , if any, whcn taken as directed.
Thus responclent:s preparation docs not constitute a. remedy or an
effective treatment for coughs due to a cold. Nor will it shorten the
period of time during which such coughs will persist. Its sale value
when taken as directed ior snch coughs , is that it may lessen the OCCUT-

renee and severity of coughing spells clue to a cold for a. period of not
over one half hour from the time of taking.
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The content of terpin hydrate in respondents ' prepRmtion is too
small to constitute a therapeutic dosage or to ha,ve any beneficial
efIect in the treatment of a cough clue to a cold , whe,n taken as directed.
The therapeutic value of respondents ' preparation has not becn proven
c1inically by tests conducted in a hospital.

PAR. 7. The complaint in this proceeding also al1e,gec1 that respond-
ents represented that the use of said prepruation , as directed, is a

remedy or a competent or effective treatment for colds and sore throat
duo to colds. The evidence of record is not suffcient to support t.hese
al1egaLions of the complaint.

PAR. 8. The staterne,nts and representations referred to in Para-
graphs Four and Fiye lwve been and are false andmlsleading and
the a,dvcrtiscments wherein such statements Rncll'epresentations \vere
made were false ac1TCl'tisements. Responc1ents use of the aforesaid

false and misleading statements anclrefJresentations di.sscrninated as
aforesaid , has had the tendency and capllcity to mislead and clecelYc H
substantial port.ion of the purchasing public into the erroneous lllCl

mistaken belief that saic1,stntements and representations wen true and
to induce a substantial number of the public to purchase said prepa-
ration been,use of 311ell erroneons andllistnken belief.

COXCLUSlOX

The acts and practices of the respondents as herein found are all
to the prejudice and injury of the public and constihlte unfair and
deceptive acts and practices in commerce within the intent and mean-
ing of the lj"ederal Trade Commission Act.

Respondents contend that the order as recommended by the substi-
tute hearing examiner would be impl'upel' and illegal in , iew of the
fact that. it is based solely upon a relHling of the record by a hearing
examiner who was not present at the taking of testimony. The final
responsibility for the disposition of all cases coming before it includ-
ing the form of its orders to cease and desist , rests upon the Commis-
sion itself. Under the law the Commission not only has the right
but has the dnty to reach its own conclusions on the evidence regard-
less of the conclusions reached by the hearing eXfllninel'-eyen the
Jwaring examiner who preside(l at the reception of evidence. ,Vhile
the Administrative Procedure Act requires that tlw, sarne hearIng ex-
aminer -who presided at the reception of evidence must ordinarily
prepare the recommendecl decisioll : an exception is made in any case
where such hearing examiner has become available. Thus in this
matter where the hearing examiner , ho presided at the reception 01

evidence becomes unavailable clne to retirement, the procedure fol-
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lowed by the Commission in reaching its de('i iol1 i in cumpljfln('

with the statutory requirements.

Responde,nts further contend that the subsbtute ht',Hl'ing' examiner
was unable to take into consideration their proposed tindings of fact
which had been given oraDy to the ol'iginall1carillp: exmninpr at. 
unreported conferen('e rather than in writ.iug- as l'cqllin:' ll by the COJl-
mission s Rules of Practice govprning, this maHe.l'. It. is noted. how-
ever, that respondents in their brie-r and oral argllment haye hatl inn
opportunity to present directly to the Commission any rxc(:,.ptions
they have to the recommende(l (leC'j ion and to make any relpv,1nt

argnment on any pha.se of this matter. "Cnder these circumstancE',s t.he

Commission is of the opinion that its decision herein is proper and
legal and that it has been reachwl in accorc!;ll1Ce wit11 due proee s of
Jaw.

onnEH TO CE.-\SE c\.:ND DESIST

This proceeding having been heard by t.he Fe,cleral Trade. Conunis
sion upon the. complaint of the Commission, the fl1S".cr of the re-

spondents : testimony fwd other c\,ide.nce introduced oefore a hea.ring
examiner of the CommissLon theretofore duly designated by it , the
rec.ommended (lecision of a substitute hearing examiner duly desig-
nated by thc COlTllnission (the hearing examiner originally designated
herein being unnxniJable), briefs and oral argument of eounsel; and
the. Commission having made its findings as to the facts and its con-
elusion that the respondents have. violated the pl'ovisjons of the Fed-
e.ral Trade Commission Act:

It is o1'dered, That the respondellts Foley & Company, a corpora-
tion , find its oIIeers , and A. :nI. Salomon , an individllal and their re-
spective representatives, agents and employees , directly or through
ny corporate or other de.vice" in connection with the offering for sale

sale, or distribution of the preparation designated F' oley s Honey and
Tar Compound : or any other preparation of substant.ially similar
composition or possessing substant.ially similar properties , whether
solclllnder such name or any other name, do forthwith cease and de-
sjst from:

1. Disseminating, 01' causing to be disseminated : any advertisement
by means of the United States mails , or by any other means in com-
merce , as "commerce" is defined in the Federal Trade Commission
Act: which a(Ivcrtisement repreS8Jlts , directly or by implication:

(a.) That said preparation is a remedy or an effective trcatme.nt for
coughs due to colds.

(b) That the use of said preparation wil shorten t.he tot.al period
dlldng which conghing due. t.o a cold wi11 persist.
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(c) That thc use of said preparation will have any value in the

treatment of coughs due to a cold in excess of lessening the occurrence
and severity of coughing spells for a period of not over one-half hour
from the time of taking.

(d) That said preparation , taken as directed , supplies a therapeu-
tic dose of terpin hydrate or that its terpin content would have any
beneficial effect in the treatment of a congh due to a c01d.

(e) That the t.herapeutic value of said preparation has been proven
c1inically by tests made in a hospital.

2. Disseminating, or causing to be disseminated , any advertisement
by any means , for the purpose of inducing, or which is likely to in-
duce , directly or indirectly, the purchase of said preparation in com-
merce, as "commerce" is defined in the Federal Trade Comrrdssion
Act, which advertisement contains any of the representations pro-
hibited in paragraph 1 hereof.

It is further oTdeTed That the respondents shall, within sixty (GO)
days after service upon them of this order, file with the Commission
a report , in writing, setting forth in detail the manner and form in
which they have complied with this order.
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R. .J. REYNOLDS TOBACCO CmIPAKY

:ifODIFIED CEASE AX n DESIST OHDER

Docket .1'195. Order, Janu(l'!J , 1952

Modified order eliminating the wonis '; offcers, agents, representatives ami
employees " mlfl modif illg testimonialpl'ohilJition in ilccol'(lallCe ,,'jth court'
decree in proceeding in question-in y,,"hleh the Commission s original order
issuecl on ?lJal'cb 31 , lOGO , 46 F. T. C. 70G at '133 , Illl\l in which the Court of
Appeals for the 8e,('uth Circuit, on Kovember 1 , 1951 , in R. J. Rcynolrls

TO/Jaceo Co. v. Fcdcml 'Trade COlimi88ioJl , 182 F. 2cl fI; , 1'e11l('1'('d its

opinion and decision

, "

ho1ding tlmt the Commission was without authority to
incluc1e in its order

, '

offcers , flgents, l'f'1Jresent:tiyes and empluyees,' in the
abscnce of ally finding other than those directed solely at. the corporation
and that lattc1' prohibiton as too broad , and on December 7, 1951 , entered
its final decree modifying, and affrming as modified , the aforesaid desist

order , pursllant to its said opinion-
Hequiring respondent corr;orfttion , in connection with the offer , etc. , in commerce,

of its "Camel" brand of cigarettes , to cCflse and desist from represcnting that
the smoking of snch cigarcHfo s enC01mq:::es the tiow of c1igestiye fluicls , relievcs
fatigue, etc. , flS in said order below set out; and from using in any adver-
tising media testimonials of users 01' purported users which contain any
of the prohibited representations.

Before 11/?' lY cbstc1' Ballinger hearing examiner.

i11r. Edward L. Smith for the Commission.

Dwuies , Richbc1'q, Tydinqs , Beebe Lunda of .Washington , D. C.
a.nd JJI1' . P. F"i'an/'; 11(('le8 of \Vinst01:-Salell , l\ . C. : for respondent.

IODIFIED ORDER TO CEASE A?oD DESIST

This proceeding having be,en heard by the Federal Trade Commis-
sion upon the amended complaint of the Commission , the respondent's
answer thereto, testimony and other evidence in snpport of and in
opposition to the allegations of saicl amenclcd complaint , the report
of the trial examiner npon the ('vidence and exceptions to such report
briefs in support. of the amended complaint and in opposition thereto
and oral argument of counsel; and t.he Commission , having made its
findings as to the facts and its conclusion that the respondent has vio-
lated the provisi01JS of the Federal Trade Commission Act and issued
it.s order to cease and desist on :Iarch 31 1D50; and

Respondent R. .J. Reynolds Tobacco Company, having filed in the
L;nited States Court of Appeals for the Seventh Circuit their petition
to review and set rtsidc the o1',ler to cease and desist issued herein
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and that Court having hea.rd the matter on briefs and oral a.rgument
and fully considered the matter , and having, thereafter on December

, 1951 , entered its final decree modifying and affrming, as modified
the aforesaid order to eease and desist pursuant to its opinion an-

nounced o111 ovember 1 , 1951:
Now , therefore , it is hereby onlel'ed , adjudged , and decreed That

the respondent , R. J. Reynolds Tobacco Company, a corporation
directly or through any corporate or other device, in connection with
the offering for sale, sale or distribution in commerce , as "commerce
is defined in the Federal Trade Commission Act, of its "Camel" brand
of cigarettes , do forthwith cense and desist from representing, directly
or by implication:

1. That the smoking of such cigarettes encourages the flow of diges-
tive fluids or increases the alkalinity of the digestive tract, or that it
aiels digestion in any respect.

2. That the smoking oT snch cigarettes relieves fatigue , or that it
creates, restores , renews , giyes , or releases bodily energy.

3. That the slnoking of snch cigarettes docs not affect or impair the
wind" or physical condition of athletes.
4. That snch cigarettes or the smoke therefrom win never harm or

irritate the throat , nor leave an aftertaste.
5. That the smoke, from snch cigarettes is soothing, restful or com-

forting to the nerves , or that it protects one against nerve strain.
6. That Camel cigarettes cliffeI' in any of the foregoing respects

from other leacling brands oT cigarettes on the market.
7. That Camel cigarettes or the smoke therefrom contains less nico-

tine than do the ciga,rettes or the smoke therefrom oT any of the Tour
bther largest selling bra,nds of cigarettes.

And it is hercby iurtheT or-derect , adjudged, and dec-reed That said
rcspondent R. T. Reynolds Tobacco Company, a corporation , in con-
nection with the offering for sale, sale or distribution in commerce
as "commerce" is defined in the Federal Trade Commission Act : of
its "CarneF' brand oT cigarettes , do forthwith cease and desist from
using in any acher1:ising media testimonials of users or purported users
of said cigarettes \vhich cont lill any of the representations prohibited
in the foregoing paragTaph of this decree.

A rid it i8 heTeby fnTther oTdeTed, adjudqed , and decreed That within

ninet.y (90) days after t.he ent.ry of this decree the petitioner sha11

file \yith the Federal Trade Commission a report in writing setting
forth in detail the manner and form in which it has complied with
this decree.
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IN THE MA TIR OF

WARNER ELECTInC COMPANY ET AL.

COl\Il'LAINT , FINDINGS , A D ORDER IN HEGARD TO THE ALLEGl'ID VIOLATION
OF SEC. 5 OF --\N ACT OF CONGRESS APP1WV.EI) StWT, 26 1 ID14

Docket 5582. Complaint , Sept. 2.1 1948-Deci8ion, Jan. , 1952

".I1(1'e a corporation and its two offcers , engaged in tbe interstate sale and

distribution of their "Warncl' Brush ElectroplateI' ; in advertising in news.
Jjapel's, and periodicals, circulars , IJHilphlets and otber advertising litera.
ture, directly or by implication-

(a) Represented that the results autained through the use of their machine

equalled those obtained t11rough the nse of the conventional tank or im-

mersiOn method of electroplating;
'fhe facts being tl1fit while the brush mdhod serves a useful JJurpose within

its field , it is incapable of accomplishing l'esults equal to those accomplished
by the tank method or conventional \vay of electroplating, in wide use in
the trade and capable of handling almost any type of work;

(b) Falsely represented that the bl'm:h method of electroplating works as well

on rough as on .':mootb 8Ul' faces , and r:.s ,,'e11 in cleep recc::ses nntl on irregu.
lar shapes as on flat, smooth surfaces and rpgular shaves; the facts being
that, generaJly speaking, it ,vorks ::utisfactOl' iJy only 011 surfaces which are
relatively small amI smooth flnd which do not lmvp deep recesses or com-
plicated or ilTegl1lar ::hflpes; and

(c) Falsely represented that said method of electroplating was ncw or a new
inyention; the fact-; heing that while their machine and accompanying
equilJlnent possessed certain features and improvements ,vhich distinguished
them from brush electroplater sets generally, the method or substantially
simBar methor1s had been in use for fifty years or more;

With tendency and capacity to mislead and deceive a substantial portion of the
llurchasing pnb1ic with respect to their vrodnct Hml therebY cause its pur-chase thereof: 

Held That such acts and practices , under the Cil'Cmllstanccs spt forth , were aB
to the prejudice and injury of the public, and cOllstituted unfair and de-
ceptiye acts and practices in commerce.

As respects other charges in the complaint to the effect that respolHlents falsely
adyertised that through use of their llctl1Qtl it was easy and simple to plate
metal articles; that special skill and lmowleclge was not required for
satisfactory results; that ,vorn articles cou1d be rcplated by a stroke of the

brush and that their method would chromium plat.e; that thl'oup;h doing
\\"ork for others their device would Jay for itself witbin a ,veek; that a
complete set of necessary tools and equipment was furnished purchasers;
find that tbey were owners of a IJatent entitlng them to exclusive use of

the method concerned: the Comrnjssioll was of the opinion that such charges
were not sustained by the greater weight of the evidence.

Before 11fT. W.illiam L. Pack hearing examiner.

!rh. Af orton N e81niih and ill)' . Gem' !!e "J. 1f1 aTtin for the Commission.
AfT. Wiliam.d. Romanek of Chicago , Ill. , for respondents.


