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'\Vhere, as under the ('rcuBlstallces of lh instant case, l'e polliellts were given
ample opportunity to make an OffCl; of proof by the hearing examiner and
declined to do so, they estopped themE-elves from later urging, on appeal from
the initial decision of the trial examiner , that such proof ,vas available.

A contention , in a proceeding involving che sale in interstate commerce of lot-
tery devices designed and used for the distribution of merchandise by gam.
bling, in which the practices were cjallenged as unfair or deceptive , that.
assuming that the acts were "unfair " the allegations of the complaint had
not been sustained as there was 110 evidence of injnry to the public, is with-
out merit , since the Commission and the courts have clearly held in other
cases that the sale in interstate commerce of such dcvic s it; to the injm:y
of the vublic and an unfair act and practice in violation of the Federal Trade
Commission Act, and proof of furt,her specific injury to the ImbIic is
unnecessary.

'The Commissioll bas jurisdiction ovcr mlfair practices in mercbandising jn in-
terstate commerce , and the courts hnve repeatedly beld that merchandising
by gambling in interstate commel'ce and also the sale in commerce of devices
desig' ned and intended to encourage merchandising b;y gambling are unfair
practices in violation of the Act, aud a contention that the Commission by
prohibiting the sale in commerce of stich devices is attempLn to police public
morals and regulate gambling, and bas exceeded its jurisdiction , is without
merit,

The Commission takes judicial notice of man;) decisions of the F'ederal ('ourts to
the eITect that merchandising by gambling is contrary to the public policy of
the Government of the United States; and in a proceeding in wbich the

Commission challenged the sale in interstate commerce of lottery devices
designed and intended for use in ll; rchalldising through gamb1ing, and in
which it appeared that by the design of certain of rcspondents ' punchhoanls
they encomaged and instructed purchasers in a method of merchandising by
gambling, a finding that "the use of responuents ' sales plan or methods in
the sale of men:handise and the sale of merchandise by and tbrough the use
thereof, fmd by the aid of such sale.:; plan or method" was "a practice con-
trary to an estabJished pnblic policy of the Govcrnment of the United StateR
and in violation of the criminal laws " and constituted "unfair acts am!
practices in commerce " was COl'ect and fully supported by the facts of
record.

Where a corporation and its IJresic1ent, 2ngaged in the manufacture and inter-
state sale and distribution of push cards and punchboarc1s-which , bearing
explanatory legends or space therefor, \vere designed for use in the sale of
merchan(iise to the consumillg public through means of a game of clwllce,
under plans whereby the purchascJ's of a pUllch or push who by chance
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"eJeded cr!1cealefl winning- numbcrs became fmtitled to designated articles
of merchandise witham iHlclitional cost, at much less than their normal retail
price, others receiving nothing for their money other than the privilege of
a push or punch-

Sold and distributed sll'h devices to manufacturers of aud dealers in mel'chan.
disc , including cand , cigarettes , clocks , razors , cosmetics, clothing and other
al'tides, fi"sortJUents of which , alol1g with said devices , made up by the
denIers, were exposed amI sold by their direct or indirect retailer purchasers
to t.he purchasing public in accordance with the aforesaid sales plan; and
thereby supplied to and plnced in the hands of others the means of conduct.
ing lotteries , games of chance , or gift enterprises in the sale and distribu-
t.iun of tlwil' lllCl'cl1andise , eontrm'y to an established public policy of the
l:nited Stflte GOH'rnment and in violation of criminal laws; and means
and iIlstrnmentnlities for l' IJg-a,:dng in unfnir aets and practices;

With tIw result tIwt mallY llembel's of tlle public were il1luced , because of tbe
element of cba!\ce inyolyec1, to trade or (h aI ,..ith retailers who thus sold or
distrihntt (1 their merchandi,se; and many retailers were induced to deal
or tl'acle with mnnufa('tnrel' , 'Yholesalcrs and jobuers who solll and c1is4
tl'ibuted such as:Sortmellts:

Held That SI1t:h acts rwd )lraetif:es, umIer the circumstances set forth , were all
to the )ll'ejlHlic:e nncl injury of the DubHc , find COJJstitutccl unfair acts and
practices in commerce.

In sai(1 lJroceedi!Jg', ill ,':hielJ , after respondents bad called witnesses to testify
that the use of punchboards in the sale of merchandise did not divert trade
and that distrihntion of merchandise by gambling t.hrough tbe nse of punch-
!)Oarc1s did not t'onstitute the le of mercbanclise, respondents requested
furtbct' hearin;!:- :1t various places throughout the United States for the
presentation of evidence of a similar nature and other evhlence, and the
heflI'ing examiner , statin;; that additional evillence of a similar nature would
be of no value in determining the iSl:ues, requested l'espOI1CIellts ' counsel to
ilHlicnte wbat other line of evidence he proposed to pret:ent .so n8 to enable
the examiner to determlne whether it would be material to the issues , and
said p ;alliI1Pr, npon counsel's refusal so to indicate, denied respondents

request fur additionall1earing-s , respondents later contending" that , had they
hceJJ anonle(l the opport1!uits, the:v wonld have proven certnin additional
facts , some of which would have constituted IJ'oper evirlence:

rhe Commission ''':18 of the opinion that uncleI' t11e conditions tbe hearing exam-
iner s request that he he informerl of the line of testimony to be cle.-loped

at the reqnestrd tlchlitional heal'inQ:s was eminently proper to insure 

IJrOmpt and propp I' disposition of the mntter, and that respondents , having
refused to indicate to him any proper line of eviuc1)ce to be present ell at the
reqnested hearings , c01lJll DOt: later , as on sairI appenl , be heard to say that,
if permitted, the \' 'InJUle! llHve presented evicJeJJce as to specific materiai
facts , since tht, , !lad , by their prior refusal, cstopped tbemselves from then
nrging that said proof WAS fivaiJahJe.

Mf'rrlmnclising by gflmhJin shonld not be divided into isolated acts wbich appear
innocent when eXfll1ined separately, but the unfair practice should be viewed
as a whole , and in the atJove !J1'oceed:ng the record showed that respondents
sold in interstate commen e lottery (leviecs intended and designed for nse
in merchandising by alnlJling, as shown on their face , and that tbey were
so used b:-" c('rUtin of their purchasers,



694 FEDEHAL TRADE- CO::CdISSIOX DECISIOKS

Complaint 48 F. T. O.

Before 3h. w. TV. 8heppOi.d, ilh. Abnel' E. Lip8COIllb and 3fr.
EveTett F. liaycrajt trial examiners.

il,' . J. lY. Brookfield, h. for the Commission.
l1f'i. '/a1nes A. Jfurray, of \Vashingt:on , D. and C!7a.'5sgo7r1 dJ Bit&-

mentlw.l of i\Te,y York City, for respondents.

CO::II' LJI, IXT

Pnrsu-ant to the provisions of t.he Federal Trade COlIlmissioll Act
and by virtuc of the authorit.y vest-eel in it by saiel AcC the Federal
Trade Commission , ha.ving reason to believe that Consolidated :Tfanu-
factllring Company, a corporation , and Chester Sax and Allen J.
SucherJTull , individuals and ofIkers of said Consolidated lanufaetl1r-
ing Company, hereinafter referred to as respondents , have violated
the provisions of said Act, and it appearing to the COHllIlission that a
proceeding by it in respect thereto would be in the public interest
hereby issnes this complaint stating its charges in that respect as

fol1ows:
PAHAGRAPH 1. Responc1ent Consolidated JIanufneturing Company,

is a, eorporfltioll organized and cloing business uncleI' flnr1 by virtue
of the JalYs of the State of Del(\\Yi1re , \yith its offce ancl principal

place of business located at :WOl 80-1th Calumet A- I"enne , in the city
of ChiCl,-go , Illinois. Respondent Chester Sax is President m:c1 re-
spondent A11en J. Sllcherman is SeC1ctlll'Y of rcspondent corporation
Consolidated :\1 ll11 fa eturing COJ1paJlY and said corporation is o\\llrcl
dominated , controlled and directed by the indiyidllal respondents

Chester Sax and Allen .J. Sllcherman. All of saidrcspondents Imye
cooperated and acted together in the performance of the acts and

practices hereinafter alleged.

H.espon(1ents are no\\ and for mcre than one year last past haye
been engaged in the mannfacture of devices (',ommonly knmvn as pnsh
cards and punchboards , and in the sale and distribution of said c1e-
yiccs to mCllldllcturers of, and dealers in various articles of merchan-
dise in commerce between and flmong the various States of the United
States, and in t.he District of Collll1bia , and to dealers in various
articles of lTWl'Challc1ise located within the scyeral States of the United
States, and in the District of Columbia.
Respondents cau e and have causal saiel deyjces \\11en sold , to be

transported from thEir place of bu :iness in the State of 111inois to
purchasers thereof at their points of 10cfltion in the various States
of the united States other than Il1inois , and in the District of Colum-
bia. There is 11mv and has been for more than Ol1e year last past a
course of trade in sllch devices by s lid respondents in commerce be
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tween and among the various States of the United States, and in the
District of Columbia.

PAIL 2. In the course and conduct of their said business as cle-

scribed in Paragraph One hereof , respondents sell and distribute
and have sold and distributed , to said manufacturcrs of and deaJers
in merchandise, push cards and punchboards so prepared and ar-
ranged as to involve games 01 chance., gift enterprises or lottery

schemes \yhen llsec1 in making sales of merchandise to the consuming
public.. Respondents seD and distribute , anclluLve sold and distrib-
uted llany kinds of push can1s and pllllChboal'c1s, but all of said

devices in volvo the same chance or lottery features hen llsed in
conncction with the sale or distribution of merchandise and va.ry only
in detail.

Many of said push cards and punchboards have printed on the
:faces thereof eertain legends or instruetioTls that explain the manner
in which said devices arc to be llsed or may be used in the sale or
distribution of yarious specified articles of merchandise. The prices
of t.he. sales on said push cards and punchboards vary in accordance
with the individual device. Each pnrchaser is entitled to aIle pUl1ch

or push from the push card or Plll1chboard : a.nd when a push or punch
is made a disc or printed slip is separated from the push carel or punch-
board and a number is disclosed. The numbers arc effectively con-
cealed from the purchasers and prospective purchasers until a selection
has been made and the push or punch completed. Certain specified
numbers entitle purchasers to designated articles of merchandise.
Persons securing 1ueky or winning numbers receive artic1es of mer-
chandise without additional cost at prices which are much less than
the normal retail price of said artic1es of merchandise. Persons \Vho
do not secure such lucky or ,,inning nnmbers receive J10thing for their
money other than the privilege of making a push or punch from said
card or board. The articles of merchandise arc thus distributed to
the consuming or purchasing public wholly by lot or chance.

Others of said push ca.rd and punchboanl devices have no instruc-
tions or legends thereon but have blank spaees provided therefor.
On those push cards ancl punchboards the purchasers thereof place
instructions aT' legencls which have the same import and meaning as the
instructions or legends pJaced by the respondents on said push carel
and punchhoard devices first hereinabove described. The only use to
be made of said push card and pnnchboard devices : and the only
manner in which they are used , by the ultimate purchasers thereof
is in combination with other merchandise so as to enable said ultimate
purchasers to sell or distribute said other merchandise by means of lot
or chance as hereinabove aJ1eged.
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PAn. 3. Many persons, firms and corporations who sen and distribute
and have sold and distributed , candy, cigarettes, c1ocks, razors, cos.
metics, clothing, and other articles or merchandise in commerce be.
tween and among the various States of the Unitcd States and in the
District of Columbia , purchase and have purchased responllents ' said
push card and Plll1chboarddevices , and pack and assemble , find have
packed and assembled , assortments comprised of various articles of
merchandise together with said push cards and punchboarc1 devices.
Retail dcalers who have purchased said assortments either directly
or indircctly have exposed the same to the purchasing public and have
sold or distributed said articles of mLrchaudisc by means of said push
cards and punchboards in accorc1anCl) with the sales plan as described
in Paragraph Two hereof. Because or the element or chance involved
in connection with the sale and distribution or said merchandise by
means or said push cards and punchboards , many members of the
purchasing public have been induc2d to trade or deal with retail
dealers selling or distributing said merchandise by means thereof.
As a result thereof many retail dealel. s have been induced to deal with
or trade with manufacturers , wholcEale dealers and jobbers who sell
and distribute said merchandise together with said devices.

PAR. 4. The sale of merchandise to the purchasing pub1ic through
the use of, or by means of, such devices in the manner above aJ1eged
involves a game of chance or the sale of a chance to procure articles of
merchandise at prices much less tha:1 the normal retail price thereof
and teaches and encourages gamblin g among members of the public
all to the injury of the public. The LIse of said sales plan or methods
in the sale of merchandise and the sale of merchandise by and through
the use thereof , and by the aid of said sales plan or method is a prac-
tice ".hich is contrary to an established public policy of the Govern-
ment of the United Statcs :1nc1 in violation of criminallaw8 , and con-
stitutes unfair acts and practices in s::tid commerce.

The sale or distribution of said push cards and pUl1chboarcl devices
by respondents as hereinabove alleged supplies to and places in the
hands of others the means of condlicting lotteries , games of chance
or gift enterprise in the sale or di3tribution of their merchandise.

The respolHlents thus suppJy tO and place in the hands of, said per-
80ns , firms, and corporatioll the means of , and instrumentalities for
engaging unfair acts and practices "within the intent and meaning of
the :Fec1cl'al Trade Commission Act.

PAH. 3. The aforesaid acts and practices of respondents as herein-

above al1eged are aJ! to the prejudice and injury of the public and con-
stitute unfair acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
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ORDERS AND DECISION OF THE COl\IlIISSIQN

Order denying respondents ' appeal from initial decision of the
hearing examiner, decision of the Commission, and order to file report
of compliance , Docket 5557

, .

J anuary 29 , 1952 , fol1ows:
This matter came on to be heard upon the appeal of respondentR

Consolidated Manufacturing Company and Chester Sax from the
hearing examiner s initial decision herein and upon briefs in support
of and in opposition to said appeal. The Commission being of the
opinion that the hearing examiner correctly dismissed the allegations
of the complaint as to respondent Al1en J. Sucherman , and no appeal
having been taken from this ruling, he wjll not be included in the
term "respondents" as used hereinafter.

The grounds relied upon in support of this appeal arc (1) the hear-
ing examiner erred in refusing to allow respondents to adduce addi-
tional testimony, (2) the Commission did not prove any injury 

the public, (3) the Commission is atte,mpting to indirectly police
public morals and regulate gambling, and (4) the hearing examiner
findings aTC not supported by the evidence. Specific exception was
taken to Paragraphs One , Fonr, nnd Five of the findings as to the
facts and to the conclusion and order contained in the initial decision.

The record shows that respondent corporation manufactures and
f-,Cl1S in interstate com11erce punchboarc1s and other lottery devices;
that certain of these pl1nchboards are sold with labels attached whic.h

provide instructions for use in connection with the distribution of
rllerchanclise by gambling; that. others are sold in blank , both with
f;nd without separate labels containing similar instructions; that
certain of these boards are purchased by whoJesalers and jobbers who
resell them to retailers , both alone and together with assortments of
merchandise which the boards are designed and labeled to distribute;
Hnd that certain of these retailers in turn sell chances on these boards
to the public and distribute the said merchandise to those persons

making the winning punches in accorchnce with the instructions on
the punchboards. Chester Sax is the president of the respondent

corporation and controls and directs its operations.
In their defense respondents called witnesses who testified to the

effect that the lIse of punchboanls in the sale of merchandise does not
di vert trade and that distribution of merchandise by gambling
through the use of pnnchboards does not constitute the sale of mer-
chandise. Respondents reqllested further hearings at various places
throughout the United Str'ctes for the presentation of evidence of a
simila.r nature and other evidence. The hearing examiner stated that
additional evidence of a similar natnre to that a.lready presented would
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be of no val ue in determining the iBsnes , and 1'cquestccl respondents
cOllnsel to indicate what other linc of evidence he proposed to present
so as to enable the hearing exa.miner to determine whether it would
be material to the issues. Upon the rcfusal or respondents ' counsel
to indicate 'what other type of evidence he intended to ofi'er , the hear-
ing cXaJnincl' denied respondents' request for additional hearings.

Respondents 110W state in their appeal brier that if they had been
afforded the opportunity, they would have proven cert.a,in additional
facts , some of which would have constituted proper evidence.

Upon this record the Commission is or the opinion that t.he hearing
examiner s ruling refusing to set adc1itional hearings was correct.
Under the conditions , the hearing examiner s requcst that he be in-
formed of the line of testilllony to be developed at the re(luested addi-
tionaJ heaTings was eminently propcr to insure a prompt, and proper

disposition of this matter. Respondents , having refused to indicate
to the hearing examiner any proper line of evidence to be presented
at the requested hearings, canDot now be heanl to say that, if per-
mitted , they would haxe presente(l evidence as to specific ma.terial
fa.cts. R.espondents were gi ven an rmple opportunity to make an offer
of proof by the hearing examiner. By their refusal to do so they ha,
estopped themselyes from now urging that such proof "as available.

The respondents contend that , a: Sl1millg their acts were "unfair
the a.l1egations of thc complaint have not been sustained , as there is
no evidence of injury to the public. This argument is of no merit.
The Commission and the courts ha VB clearly held in other cases that
the sale in interstate commerce of lottery deyiccs designed and u ecl

for the distribution of merchandise by gambling is to t.he injury of the
public Hnd an unfair act and practice in violation of the Federal Trade
Commis ion Act. Proof of further specific injury to the ptlbli(
nnnecessary.

R.espondents further contend that by prohibiting the saJe in inter.

state commerce of lottery devices for use in the distribution of 11e1'-

e1mnc1ise, the Commission is attempting to police public morals and
has exceeded its jurisdiction. The Commission has jurisdiction oyer
unfair practices in merchandising in interstate commerce. The courts
ha\'e repeatedly held tlmt merchandising by gambling in interstate
COlrl1nel'CC is a.n unfair practice in violation of the, Federal Trade Com-
mission Act and they haye furthcr held that the sale in interstate
commerce of devices designed and intended to enconra,ge merdu:Llclis-
ing by gambling is in violat.ion of that Act. )Ierchandising by gam-
bling should not be c1ivi(led into insulated flcts \Thich appeal' innocent
when examined separately. The, unfair practice should be viewed as
a \v1101e. The record shows that respondents sold in interstate com-
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mel'Ce. lotterv devices which showed on their face that they were in-
tended and lesigned for use in merchanc1ising by gambling, and the
record further shows they were so used by certa.in of their purchasers.
The contention that this practice does not come within the jurisdiction
'f the Commission is of no merit.

Responde,nts have take.n specHic exception to the following finding
'If the hearing examiner as llot being supported by the. record:

'111( \l,se of l'eSIJondeIlts ales plnn 01' lllethorls n the sale of mercl1andise

3ml 11112 sale of l1H'!'Cl1fUHlise b ' :1111 tl1l'mgl1 Ow me thereof , :1111 by the aid of
11l'11 snles plan 01' lletl1ozl, is a IJl:lcjic( contl'ar:v to an estal1lis:lwc1 public policy

of tbe Goyernment of t11e rllitec1 Stat!'s and in ,' jolation of criminal 10."' , amI
c:onstitntt' s unfair nds amI practices in commel'' l'.

The rpC'ont shows that by the design of certain of respondents

pnl1chboardsthey encollragec1 and instructed the purchflseTs thereof in
a. met.hod of merchandi iJlg by gambling. The Commission takes
jndic.ial notic2 of the many decisions of the Federal ('mu'!s that mer-
dnl1dising by gambling is conUary to the public pohcy of the Gov-
ernment of the, ITnitecl State . This findillg is thus correct and fully
supported by the facts of record,

The C0Il11i sioll 1:- of the opinion that all of the findings as to the
facts containecl in the initial decision are sllpported by the substantial
probative ('\"ic1encp 01' rl:coru , thaL tl1e conclusion contained therein .is
correct and tllat the order to cease and desist is propel' upon this
record and is required to provide proper relief from respondents

illega.l practice.
The. Comlli sioll, therefore, being o-f the opinion that the l'esponcl-

l'Ilt,'S appeal is ,,- ithout 11erit ,me" that the hearing examiner s initial

decision if. appropriat.e ill all respects to dispose of this proceeding:
It 18 ()'IdC1u/ That the l'espondents appenl from the hearing ex-

amjnel' s initial deeisioll bc an(l it hercby is , denied.
it 'is f11l'tller OI'dC'' erl That Ow initial decision of the 11earing ex-

aminer sha.ll , on the 20th day of Jannary, 1952 , become the decision
of the Comlni sion.

It further orclel'ed That reqJOJlclents Conso1idated :/Iannfnetur-
jng Company, a corporation and Chester Sax , an inc1iyi(lual shall
within sixty (60) days after service llpOJl them of this order , file 'I",i1:h

the Commission a report in "Titing setting forth in detail the manner
and form in Ivhich they have complied Ivit-h t.he order to cease a.nd
desist contained in the said initial decision , a copy of which is attached
hereto.

Commissioner :JI:lson eOllC!lTing in this decision illsofHT as it relates
to the tiJ\(ling liS to the faets and eondnsioll , but Hot concurring in
this decision insofar ns it relatl;s to Ow form of order to cease and
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desist, for the reasons stated in his opinion concurring in part and
dissenting in part in Docket No. 5203 , vVorthmore Sales Company.

Said initial decision, thus adopted by the Commission as its decision
follows:

11\'TL DECISION BY AnNER 1'. LIPSCOJ\In , TRIAL EXAMINER

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission on May 24, 1048 , issued and subse-

quentJy served its complaint in this proceeding upon respondents

Consolidated Manufacturing Company, a corporation, and Chester

Sax and Allen J. Sucherman , individuals and offcers of respondent
Consolidated ;\fanufaeturing Com pany, charging them with the use
of unfair or deceptive acts or practices in commerce in violation of
the provisions of said Act. After the issuance of such complaint and
the filing of respondents ' answer thereto , hearings were held at which
testimony and other evidence in support of and in opposition to the
allegations of said complaint were introduced before the above-named
trial examiner theretofore duly d0signated by the Commission , and
said testimony and other evidene" were duJy recorded and filed in
the offce of the Commission. Thereafter, the proceeding regularly
came on for final consideration by said trial examiner on the complaint
the answer thereto, testimony and other evidence , proposed findings
as to the facts and conclusions presented by counsel supporting the
complaint , counsel for the respondents not having submitted proposed
findings and oral argnment before the trial examiner not having been
requested. The said trial examiner, having duly considered the record
herein , finds that this rroceeding lS in the interest of the public and
makes the fol1owing findings as to the facts , conclusion drawn there-
from, and order:

FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Consolidated Manufacturing Company,
is a corporation organized and doing business under and by virtue
of the laws of the State of Delaware , with its offce and principal place
of business located at 2001 South Calumet Avenue, in the city of Chi-
cago , Illinois. Respondent Chester Sax is President and respondent
Allen J . Sucherman is Secretary of respondent corporation , Consoli-
dated :Manufacturing Company, alld said corporation is O'vned , domi-
nated , control1ed and directed by the individual respondent , Chester
Sax. The corporate respondent and respondent Chester Sax have

1 March 10 , 1950. See 46 F. '1' . C. 606 at 622.
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cooperated and acted together in the performance of the acts and

practices hereinafter found.
The allegations of the complaint are not sustained as to respondent

Allen J. Sueherman.

PAR. 2. Respondents are now and for more than one year last past
have been engaged in the manufacture of devices commonly known
as push cards and punehboards , and in the sale and distribution of
said devices to manufacturers or and dealers in various articles or
merchandise in commerce between and among the various States 

the United States , and in the District of Columbia , and to dealers in
various artides of merchandise located in the various States of the
United States , and in the District of Columbia.

\R, 3. Respondellts cause and have caused said devices , when sold
to be transported from their place of business in the State of Illinois
to purchasers thereof at their points or location in the various States
of the United States , other than IIlinois , and in the District of Colum-
bia. There is now and has been for mOTe than one year last past a
course of trade in such devices by said respondents in commerce be-
tween and among the various States of the United States and in the
District of Columbia.

PAR. 4. In the course and conduct or their said business as heretofore

found respondents sell and distribute, and have sold and distributed
to manufacturers of and dealers in merchandise, push cards and pllnch-
boards so prepared and arranged as to provide for the use of games
of chance , gift enterprises or lottery schemes in making sales of mer-
chandise to the consuming pub1ic. Respondents sell and distribute
and have sold ancI cIistributed , many kinds of push cards and puneh-
boards , but all such devices involve the same chance or lottery features
w hen used in connection w"ith the sale or distributiQn or merchandise
and vary onI)' in detail.

Man)' of said push cards and punehboarcIs have printed on the faces
thereof certain legends or instructions that explain the manner in
which saiel devices aTe to be llsed or may be used in the sale or distribu-
tion of various specified articles of merchandise. The prices of the
sales on sllch pnsh cards and )Jllnchboards vary in accordance with
the individual device. Each purchaser is entitled to OIle punch or
push from the push card 01' punchboarc1 , and when a push or punch
is made a disc: or printed slip is separated from the push card or
punchboarc1 and a Ilnmber is disclosed. The numbers arc effectively
concealed from the purchaser or prospective purchaser until a selec-
tion has been made and the push or punch completed. Certain speci-
fied nmnbers clltitJe purchasers to designated articles of merchandise.
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Persons securing lucky or winning numbers rCCeiY8 8.l'tieles of nw1'-

ehandise \'\itbout additional cost at prices "\"hieh are 11l1ch less than

the normal retail price of said nrtlch:s of merc.handise. Persons \1'110

do not tJec.urc such lucky or winning llumbers l'e,cclvc nothing for their

money other than the privilege of making l push or punch frOln the
canl 01' board. The articles of merclHwclise are thus distributed to the
consuming or purchasing public whdJy by lot or c11anc8.

Others of responde1Jts : push carel and pnnchboarcl devices have no
instTuctions or legellcls thereon but bave. b1an1" spaces provided 1here-

for. On those pnsh cards and Plluchboanls the purchasers thereof
place instructions or lcgencls \yhich lL1YC the same ilnpOl' and meaning
as the instl'uctions or legends p1aced by l'e pondE'nts on the push card
and punchboal'd clcyices first hel'ein:dJovc described.

The primary use made of respoJHlent:: ' push card and punchboard
devices a.nd the usualmnlUleJ' in \Yhich they are u e(l by the !IHimnte

JJllrchasers there01 is in c.ombination \\"ith nH'rchandjse to enable such
llltimute pUl'chasers of snch push carel and pnnclllJoC1l'l devices tQ sen

or distribute merchandise bymenns of lot or chance as hereinabove
found.

PAR. 5. ::bny persons firms a1lC1 corporations \yho seH and clis-
tribute and helve sold and distribute(1 , callcly cig;)l'ettp . cJocks , razor..

cosmetics , clothing, and otlier artic.les of merchandise ill COlYnnerce

between and amollg the various States of the United tStntes and in
the Distrjct of Columbia , purchase f'nc1 hn\" e pUTchnsetl l'c pondents
push card and punchboanl devices , :md pack and assrl1ble, and have
packed and assembled assortments , ompl'isec1 of various articles of

merchandise together with saiel push cards and pllnchboal'd (levices
find have sold said assortments to relail denle.l's ancl others for resale
to the 1'11 blic.

Retail dealers who have IJul'chased snch assortments either directly
or indirectly have exposed them to the purchasing public a.nd IHlv8
sold 01' distribntcd articles of merchfmclise b:v 1nea11S of respondcnts
pnsh ca.rds and punchboal'ds in flccorc1nllce with tlw sales plan flS

hen'.tofore c1escrjbec1.

Beullse of the element ot chance inyolyec1 in connection with the

sale amI distribn60n of merchandise by means of respondents ' push

cards and pUllc-hboards , many members 01 the purchasing public luwe
been inclueec1 to trade or deal \yitb retail dealers selling or distributing-

merchandise by means tlwrpof. As a result the1'eof , lnal1Y retail deal-

ers haye beellinc1uced to deal with or .:l'acle with manufacturers , whole-

sale denIers and jobbers who sell an(l distribute assortments comprised
of merchandise togethe.r \vith such clevices.
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The sale of merchandise to the purchasing public through the use
, 01' by rneallS of , such deyices in themnuner above found involves

it gamc of chance or the sale of a chance t.o procure articles of mer-
ehandise at prices 1111Ch less thau the normal retail price thereof , fLnd
teaches and encourages gambling among mcmbers 01 the p1lblic, all

to the injury of the pnblic.

TIle use of respondcnts : sales plan 01' metbods in the sale of mer-
chandise and t.hc sale of mel'dwndise by an(1 throngh the use tlwreof
and by the aid of such sales plan or method : is it practice contrary
10 fill est8.blishec1 public policy of the Goye,nnnellt of the Unit.ed States
and in V101atiOll of criminal la\"s : and constitutes unfair acts and
prf'cctices in commerce.

The sale or clistrilmtion of pllc:h c;1rds tllld pUllchLoarc1 devices by
rcspolHlents as hereinabove found supplies to anll places in the hands
of others the means of conducting lotteries, gamc:s of chance or gift
E'nterp1'ises in the sale or distribution of their merchandise.

The respondents thus supply to. nncl place in the hanels of, various
perSOllS , fir11s find corporations the 1leans of , and the instrnment.ali-
ties for, C'ngaging in unfair ncts and prHctices lIithi11 the intent and
meaning of the Federal Trade ComJlission Act.

COXCL rsrox

The, acts mEl practices of respondents a,s hereinrtbove fonnd are an
to the prejudice and iujury of the public , and constitute unfllir acts
and practices in commerce ITithin the intent and meaning of t.he
Ferlel'a 1 Trade Comrnission -Ltct.

OIWER

It /8 o)'(lei' That respondents Consolidated J\Janufacturing Com-
pany, a corporation , and Chester Sax , nn individual and officer of
saiel corporate respondent., Consolidated :Manufactllring Company,
their represcntatives : agents and employees , dircctly or through any
corporate or other device , do forth\"ith cease and de ist from:

Selling or distributing in commerce , as ': commel'ce " is defined in

the Fec1el'a1 Trade Commission , push cards, Pllnchboarc1:3, or
other lottery devices which are to be llsed or may be used in the sale
or distribution of merchandise to the public by means of a game of
chance , gift enterprise or lottery scheme.

It is jZl1tlwl' ol'de7w7 That. the compbint herein be , and the same
hereby is , dismissed as to respondent Allen T. Sllcherman as an in-
dividual and as an offcer of respondent COllso1idatec11\Iallufacturing
Company, a corporation.

213840--54--
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Order 48 F.

ORDER TO FILE REPORT OF COlUPLIANCE

It i8 further ordered That respondents Consolidated Manufactur-
ing Company, a corporation , and Chester Sax , an individual , shall
within sixty (60) days after service upon them of this order, fie with
the Commission a report in writing setting forth in detail the manner
and form in which they have complied with the order to cease and
desist contained in the said initial dcoision , a copy of which is attached
hereto.
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Syllabus

IN TilE MATTER OF

CONTAINER MANUFACTUlUNG CO;vIPANY ET AL.

COMPLAINT , DECISIOX , FINDINGS , .A m ORDERS IN REGARD TO THE ALLEGED

VIOLATION OF SEC. 5 OF AN ACT OF COXGRESS AI'PROVED SEPT. 2G , 1914

Docket 55GO. Complaint , May 8.1. 1948-Decision, Jan. , 1952

Where, as under the circumstances of the instant case , respondents were given
ample opportunity to make an ofTer of proof by the hearing examiner and
declined to do so, they estopped thernselyes from later urging, on appeal
from the initinl decision of the trial examiner, that such proof was
available.

A contention, in a proceeding involving the .sale in interstate commerce of
lottery devices designed and used for the distribution of merchandise by
gambling, in wbich the practices were chalJenged as unfair or deceptive,
that, assuming that the acts were "unfair , the allegations of the complaint
had not been sustained as there was no eyidence of injury to t11e public, is
,,,ithout merit, since tbe Commission and the courts haye clearly held in
other cases that the sale in interstate commel'ce of such de\" ices is to the
injury of the public and an unfair act and practice in yiolation of the Federal
Trade Commission Act, and proof of further specific injury to the public
is unnecesSllry.

The Commission has jurisdiction over unfair practices in merchandising in
interstate commerce , and the courts have repeatedly held that merchandis-
ing by:gambling in interstate commerce and also the sale in commerce of
dedces designed and intended to encourage merchandising by gambling are
unfair practices in violation of the Act, and a contention that the Commis.
sian by pl'ohilJiting the sale in commerce of such devices is attempting" to
police puhlic morals and regulate gambling, and has exceeded its jurisdic-
tion, is wiLhout merit.

The Commission takes judicial notice of many decisions of the Federal courts
to the effect that merchanr1ising by gambling is contrary to the public policy
of the Government of the United States; and in a proceeding in which the
Commission challenged the sale in interstate commerce of lottery de,ices
designed and intended for use in merchandising through gambling, and in
which it nppeared that by the design of certain of respondent punc11boards

they encouraged and instructed purchasers in a method of merchandising by
gambling, a finding t11at "the use of respondents ' sales plan or methods in
the sale of merchandise and the sale of merchanDise by and through the
use thereof, and by the aid of "uch sales plan or method" was "a practice
contrary to an established. public policy of the Government of the Uniteu
States and in "iolation of the criminal laws , and constituted "unfair acts
and practices in commerce, " was correct amI ful1y supportcu by the facts of
record.

Where a corporation and its pl'€sideut, engagell ill the llanufactur and inter-
state sale anll distribution of push canIs alJd IJnl1Ch bOHnls-which, bearing
explanatory legends of space therefol' , were designed ful' use jIJ the snlc of
merchandi,, to (be- consuming fmblic through means of a game of chance


