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Consent Settlement

IN THE MATTER OF

FRANK M. BUCKLEY TRADING AS FRANK M. BUCKLEY
COMPANY AND AS T. M. BUCKLEY COMPANY

CONSENT SE' l'LEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE FED-

ERAL TRADE COMJlHSSION ACT AND THE WOOL PRODUCTS LABELING ACT

Docket 6098. Complaint , May 20 , 1953-Decision, Sept. , 1953

Where an individual engaged in the manufacture and interstate sale and dis-
tribution of wool products as detined in thE' Wool Products Labeling Aet-

(1) Misbranded certain batts or batting in that tbey were not stamped, tagged
etc., as required by said Act and the Hules and Hegnlations promulgated
t.hereunder ; and

(2) Misbranded such products in that they were falsely described and identified
in sales invoices , packing slips

, ,

and shipping memoranda as "New Wool,
100'/" and as " Heused Wool , 100%" , when in fact they contained reprocessed
and reused wool together with substantiai quantities of other fibers:

Held That such acts and pract.iees WE're in violation of the ,Vool Products
Labeiing Act and the Hules and Hegulations promulgated thereunder, and
constituted unfair and deceptive acts and practices in commerce.

Before ltfr. Webster Ballinger hearing examiner.

Mr. George E. Steinmetz for the Commission.
lVJr. Fred L. Hoffstein of Boston , Mass. , for respondent.

CONSENT SETTLEMENT 1

Pursuant to the provisions of the Federal Trade Commission Act
and the Wool Products Labeling Act of 1939 , the Federal Trade Com-
mission , on May 20 , 1953 issued and subsequently served its complaint
on the respondent named in the caption hereof, charging him with the
use of unfair and deceptive acts and practices in violation of the pro-
visions of said Acts.

The respondent, desiring that this proceeding be disposed of by the
consent settlement procedure provided in Rule V of the Commission
Rules of Practice, solely for the purposes of this proceeding, any re-
view thereof, and the enforcement of the order consented to , and con-

1 The Commission s "Notice" announcing and promulgating the consent settlem€nt
as published herewith , follows :

he consent settlement tendered by the parties in this proceeding, a copy of which
is served herewith , was accepted by the Commission on September 8, ID53, and ordered
entered of record as the Commission s findings as to the facts, conclusion, and order

in disposition of thjs proceeding.

The time for filing report of compliance pursuant to the aforesaid order runs from
the da te of service hereof.
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ditioned upon the Commission s acceptance of the consent settlement
hm' einaftcr set forth , and in lieu of the answer to said complaint here-
tofore filed and which, upon acceptancc by the Commission of this
settlement is to be withdrawn from the record , hereby:

1. Admits all the jurisdictional allegations set forth in the com-
plaint.

2. Consents that the Commission may enter the matters hereinafter
set forth lIS its findings as to the facts , conclusion , and order to cease
nd desist. It is understood that the respondent, in consenting to the

Commission s l'ntry of said findings as to the facts , conclusion, and
order to cease and desist, specifically refrains from admitting or
denying that he has engaged in any of the acts or practices stated
therein to be in violation of law.

3, Agrees that this consent settlement may be set aside in whole or
in part under the conditions and in the m:Uller provided in Para-

graph (f) of Rule V of the Commission s Rules of Practice.
The admitted jurisdictional facts, the statement of the acts and

practices which the Commission had reason to believe were unlawful
the conclusion based thereon, and the order to cease and desist, all of
which the respondent consents may be entered herein in final disposi-
tion of this proceeding, are as follows:

FINDINGS AS TO TIm FACTS

P ARAGRAPII 1. Respondent Frank M. Buckley is an individual
tradillO' and doinr- business as Frank M. Buckle Company and ns

") . - 

T. M. Buckley Company, ' with his principal place of businl'ss in both
instances at 8 "B" Street, Hyde Park 36 , Massachusetts.

PAR. 2. Subsequent to the effective date of the said vVool Products
Lnbeling Act and more especiaJly since 1950, snid respondent has
manufactured for introdnction into commerce, introduced into com-
merce, sold, transported, distributed, delivered for shipment, and
offered for sale in commerce as "commerce" is defined in the "Wool
Products Labeling Act , wool products , as "wool products" are defined
therein.

PAR. 3. Certain of said wool products described as batts or battiugs
wcre misbranded , in that they were not stamped , tagged, or labeled

as required by the vVool Products Labeling Act of 1939 and in the
manner and form prescribed by the Rules and Regulations promul-
gated thereunder.

PAR. 4. Certain of said wool prodncts described as baUs or battings
were misbranded within the intent and meaning of section 4 (ft) (1)



FRANK M. BUCKLEY CO. , ETC. 217

215 Or&er

of said 'Wool Products Labeling Act and of Rule 30 of the Rules and
Regulations promulgated thereunder in that they were falsely and
deceptively described and identified in sales invoices, packing slips
and shipping memoranda applicable thereto as "New Wool, 100%"
and as "Reused Wool , 100%" ; whereas, in truth and in fact, said wool
products were not 100% New "Tool and 100% Reused 'Wool , as such
terms are defined in said Act, but contained reprocessed and reused
wool together with substfLltial quantities of fibers other than wool.

PAR, 5. Certain of said wool products described as batts or battings
were misbranded in that they were not stamped , tagged or labeled as
required under the provisions of section 4 (a) (2) ofthe VV 001 Products
Labeling Act of 1939 and in the manner and form prescribed by the
Rules and Regulations promulgated thereunder.

CONCLUSION

The acts and practices of the respondent, as herein found , were and
are in violation of the VV 001 Products Labeling Act of 1939 and the

Rules and Regulations promulgated thereunder, and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.

ORDER TO CI',ASE AND DESIST

ftis oTdeTed That the respondent, Frank M. Buckley, trading under
the names of Frank M. Buckley Company and T. M. Buckley Com-
pany, or trading under any other name , and said respondent's repre-
sentatives, agents and employees, directly or through any corporate
or other device, in connection with the introduction or manufacture for
introduction into commerce , or the offering for sale , sale, transporta-
tion or distribution in commerce, as "commerce" is defined in the
Federal Trade Commission Act and in the 'Vool Products Labeling
Act of 1939 , of wool batts or battings or other "wool products " as

such products are defined in and subject to the VV 001 Products Labeling
Act of 1939 , which products contain, purport to contain, or in any way
are represented as containing "wool

" "

reprocessed wool" or "reused
wool " as those terms are defined in said Act, do forthwith cease and
desist from misbranding such products by :

1. .Falsely or deceptively stamping, tagging, labeling or otherwise
identifying such products as to the character or amount of the con-
stituent fibers included therein;

2. Failing to securely affx to or place on each such product, a stamp,
tag, Jabel or other means of identification showing in a elear and COIl-

SPICUOUS manner:
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(a) The percentage of the total fiber weight of such wool product
exclusive of ornamentation not exceeding five percentum of said total
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4)
each fiber other than wool where said percentage by weight of such
fiber is five percentum or more, and (5) the aggregate of all other
fibers ;

(b) The maximum percentage of the total weight of such wool
product of any non-fibrous loading, filling or adulterating matter;

(c) The name or the registered identification number of the manu-
facturer of such wool products or of one or more persons engaged
in introducing such wool products into commerce, or in the offering
for sale, sale, transportation, distribution or delivery for shipment
thereof in commerce , as "commerce" is defined in the Wool Products
Labeling Act of 1939.

Provided That the foregoing provisions concerning misbranding
shall not be construed to prohibit acts permitted by paragraphs (a)
and (b) of section 3 of the Wool Products Labeling Act of 1939 , and
provided further that nothing contained in this order shall be con-
strued as limiting any applicable provisions of said Act or the Rules
and Regulations promulgated thereunder.

3. It is further ordered That the respondent herein shall , within
sixty (60) days after service upon him of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with the order to cese and desist.

/s/ Frank M. Buckley

FRANK M. BUCKLEY
trading and doing
business as Frank 

Buckley Company
and as T. M. Buck-

ley Company.
Date: July 6th, 1953.

The foregoing consent settlement is hereby accepted by the Federal
Trade Commission and ordered entered of record on this the 8th day
of September, 1953.
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Consent Settlement

IN THE MA'lTER OF

GAYMONT LABORATORIES, INC. , ET AL.'

CONSENT SE'lTLMENT IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 6100. Complaint , May 1953-Decision, Sept. 8, 1953

Where a corporation and its president , engaged in the interstate sale and dis-
tribution of their "Dr. Gayrllont's Yogurt Culture" and "Dr. Gaymont'

Instant Whey Powder , in advertisements in newspapers and magazines of
general circulation , and in eircnlars and leaflets, and otherwise, directly
and by implication-

(a) Represented falsely that their "Dr. Gaymont's Yogurt Culture" was effec-
tive in the treatment of stomach ulcers" stomach acidity, colitis , and in-
testinal disorders , and as an alkalizeI' and was pain comforting;

(b) Represent.ed falseiy that it was non-fattening and predigested , aided di-
gestion, and provided one with a glowing complexion and a trim figure,
and kept one heal thy ;

(c) Represented falsely that the yogurt produced thereby became nature
nearly pirfect food by reason of having been treated with said "Culture
and that the product was effective in improving the appetite; and

(d) Represented falsely that their "Dr. Gaymont's Instant 'Whey Powder" was
effective in the t.reatment of colitis and digestive ailments; insured sound
teeth , st.rong bones, and robust health; and that it was non-fattening, and
ga ve the user a glowing complexion and a trim,mer figure:

Held That such acts and practices were all to the prejudice and injury of the
public and constituted unfair and deceptive acts and practices in commerce.

Before lr. J. Earl Oox hearing examiner.

11h. J. W. B7'o1cfield, Jr. for the Commission.
Mr. .Alfred M. Walter of Chicago Ill. for respondents.

CONSENT SETTLEMENT 2

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission on May 21, 1953, issued and subse-

quently served its complaint on the respondents named in the caption
hereof charging them with use of unfair and deceptive acts and prac-
tices in violation of the provisions of said act.

The respondents, desiring that this proceeding be disposed of hy
the consent settlement procedure provided in Rule V of the Commis-
sion s Rules of Practice, solely for the purpose of this proceeding,

1 By decision effective September 9 , 1953 , as set forth at p. 224. Complaint was dis-
m1ssed as to respondent Gaymont in his individual capacity.

2 The Commission otice announcing and promulgating the consent settlement
as published herewith , follows:

The consent settlement ten(lered by the parties in this proceeding, a copy of which is
served herewith, was accepted by the Commission on September 8, 1953 , and ordered
entered of record as the Commission s findings as to the facts, conclusion , and order in
disposition of this proceeding.

he time for filing report of compliance pursuant to the aforesaid order runs from

the date of service hereof.
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any review thereof, and the enforeemcnt of the Order consented to
and eonditioned upon the Commission s acceptance of the Consent

Settlement hereinafter set forth, and in lieu of answer to said com-
plaint, hereby:

1. Admit all the j nrisdidional allegations set forth in the complaint.
"6. Consent that the Commission may enter the matters hereinafter

set forth as its Findings as to the Facts and Conclusion and Order to
Cease and Desist. It is understood that the respondents in consenting
to the Commission s entry of said Findings as to the Facts, Conclu-
sion and Order to Cease and Desist specifically refrain from admit-
hug or denying that they have engaged iu any of the act.',; or practices
stated therein to be in violation of the law.

3. Agree that the Consent Settlement lIay be set aside in whole or
in part under the conditions and in the lliUlner provided in Paragraph
(f) of Rule V of the Commission s Rules of Practice.

The admitted jurisdictional facts, the statement of the acts and
practices which the Commission had reason to believe were unlawful
the conclusion based thereon and the Order to Cease and Desist, all of
which the respondents consent may be entered herein in final
disposition of this proceeding, are as folJows:

YINDIl\' GS \i' TO TI- lE VACTS

Hesponclent Gaymont Laboratories, Inc. , is a corporation organ-
ized, existing and doing business under and by virtue of the laws of
the State of Illinois with its office and principal place of business
located at 315 North Clark Street, in the city of Chicago, State of
Illinois.

Respondent Stephen Gaymont is an individual and president 
corporate respondent, Gaymont Laboratories, Inc. , and has his offce
and principal place of business at the same place as corporate
respondent.

Respondents are now , and for more than one year last past have
been, engaged in the sale and distribution of food products , as " food"
is defined in the Federal Trade Commission Act. The products sold
by respondents are known as "Dr. Gaymont's Yogurt Culture " and

Dr. Gaymont's Instant vVhey Powder.
Hespondents cause their said food products, when sold, to be trans-

ported from their place of business in Chicago, Illinois, to purchasers
thereof located in various other States of the United States. Respond-
ents maintain , and at all times mentioned herein have maintained
a course of trade in said food products in commerce between and among
the various States of the United States. Respondents ' volume of
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business in commerce in said food products is and has been substantial.
In the course and conduct of their aforesaid business, respondents

subsequent to March 31 , 1938 , have disseminated and are now dissemi-
nating, and have caused and are now causing the dissemination of
advertisements concerning their said food products by the United

States mails and by various means in commerce, as "commerce" is
defied in the Federal Trade Commission Act, including but not
limited to advertisements inserted in newspapers and magazines of
general circulation and in circulars and leaflets, for the purpose of
inducing and which are and were likely to induce, directly or indi-
rectly, the purchase of said food products; and respondents have alsO'
disseminated and are now causing the dissemination of advertisements
concerning their said food products by the aforesaid means for the
purpose of inducing lwd which are and were likely to induce, directly
or indirectly, the purchase of their said products in commerce as
commerce" is defined in the Federal Trade Commission Act.
Through the use of said advertisements , respondents represented

and represent, directly and by implication, that respondent's food
product designated "Dr. Gaymont's Yogurt Culture" is effective in
the treatment of stomach ulcm' , stonmch acidity, colitis and intestinal
disorders; that it is effective as an alkalizer, is non- bttening, pre-
digested, aids digestion , and provides one with a glowing complexion
and trim figure, and keeps one healthy; and that the yogurt produced
by respondents' product becomes nature s nearly perfect food by
reason of having been treated with respondents ' culture nnd thnt
respondents ' product is effective in improving the appetite and is pain
comforting.

Through the use of said advertisements, respondents also repre-
sented and represent, directly and by implication, that respondent'

food product designated "Dr. Gaymont's Instant vVhey Powder" is
effective in the treatment of colitis, and digestive ailments; insures
sound teeth, strong bones and robust health, is non-fattening, and gives
the user a glowing complexion and a trimmer figure.

The aforesaid statements and representations are misleading in
material respects and constitute false advertisements , as that term is
defined in the Federal Trade Commission Act. In truth and in fact
respondents' Yogurt Culture or the yogurt made therefrom is not
effective in the treatment of stomach ulcers, stomach acidity, colitis
or intestinal disorders. Its use will not result in the alkalization of
the system. The said product contains the calories inherent in milk
and is therefore not non-fattening. Respondents' said product is not
predigested nor does it aid digestion, although it has been recom-
mended as a dietary supplement for individuals suffering from diges-
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tive disturbances. It does not provide one with a glowing complexion
or keep the figure trim. The use of respondents ' said product alone
wil not keep one healthy and the yogurt produced from respondents
culture is not nature s nearly perfect food. Respondents ' said product
wil not improve the appetite, nor is it an analgesic.

In truth and in fact, respondents ' Instant IVhey Powder is not effec-

tive in the treatment of colitis or digestive ailments; its use will not
insure or assure sound teeth, strong bones nor robust health; nor will
its use give the user a glowing complexion or otherwise improve the
complexion. It has caloric food value and is therefore not non-fatten-
ing and its use will not result in a "trimmer" or slenderer figure unless
there is a reduction in the total caloric intake of the user.

The use by respondents of the foregoing false and misleading state-
ments and representations contained in said advertisements has had
and now has, the capacity and tendency to mislead and deceive a sub-
stantial portion of the purchasing public into the erroneous and mis-
taken belief that said statements and representations are true and into
the purchase of said food products because of such erroneous and

mistaken belief.
CONCLUSION

The acts and practices of respondents , as herein found , are all to
the prejudice and injury of the public and constitute unbir and decep-
tive acts and practices in commerce within the intent and meaning of
the Federal Trade Commission Act.

ORDER TO CE,\SE ASD DESIST

It is ordered that Gaymont Laboratories, Inc., a corporation
its offcers, representatives and employees, directly or through any
corporate or other device, in connection with the offering for sale
sale or distribution of Dr. Gaymont's Yogurt Culture and Dr. Gay-
mont' s Instant Whey Powder, or any product of substantially similar
composition or possessing substantially similar properties, whether
sold under the sa.me name or under any other name, do forthwith
cease and desist from , directly or indirectly:

1. Disseminating or causing to be disseminated byrneans of the
United States mails or by any means in commerce , as "eommerce" is
defined in the Federal Trade Commission Act, any advertisement
which represents, directly or by inference:

(a) That Dr. Gayrnont's Yogurt Culture or yoguri. made there-
from:

(1) Is effective in the treatment of stomach ulcers, stomi1ch acidity,
colitis or intestinal disorders;
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(2) Is effective as an alkalizer;

(3) Is non-fattening, or provides one with a trim figure;
(4) Is predigested, or aids digestion; provided, however, that this

shan not be construed as prohibiting the representation that Yogurt
has been recommended as a dietary supplement for individuals suffer-
ing from digestive disturbances.

(5) Provides one with a glowing complexion;

(6) Keeps one healthy;

(7) Is Nature s nearly perfect food;
(8) Is effective in improving the appetite;
(9) Is an analgesic or relieves pain;

(b) That Dr. Gaymont's Instant 'Whey Powder:

(1) Is effective in the treatment of colitis or digestive ailments;
(2) 'Vil1 insure or assure sound teeth, strong bones, or robust

health;
(3) Wil1 give the user a glowing complexion or otherwise improve

the complexion;
(4) Is non- fattening, or that its use win result in a trimmer or

more slender figure.
2. Disseminating or causing to' be disseminated , by any means, for

the purpose of inducing or which is likely to induce, directly or in-
directly the purchase in commerce, as "commerce" is defined in the
Federal Trade CO'mmission Act of said products, any advertisement
which contains any of the representations prO'hibited in Paragraph
1 of this order.

It is further ordered That the respondents herein shal1 within sixty
(60) days after service upon them of this order, file with the CO'm-
mission a report in writing setting forth in detail the manner and
form in which they have complied with the Order to Cease and Desist.

/s/ Gaymont Laboratories , Inc.
Gaymont Laboratories, Inc.

/s/ Stephen Gaymont , Pres.
STEPHEN GAY: IONT President.

Gaymont Laboratories.
Date:
The foregoing consent settlement is hereby accepted by the Federal

Trade Commission wd entered of record on this 8th day of Septem-
ber 1953.

DECISION OF THE COM HSSION

Pursuant to Rule XXII of the Commission s Rules of Practice

the attached initial decision of the hearing examiner shall, on Sep-
tember 9 , 1953 , become the decision of the Commission.
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ORDER DIS1\IISSING C01\IPLAINT AS TO IlESPONDENT
STEPIn N GAY1\fONT, INDIVJDUALLY

INITIAL DECISION BY J. EARL COX , HEARING EXA1\lINER

This proceeding came on to be considel' ed by the above-named hear-
ing examiner, theretofore duly designated by the Commission , upon
the complaint of the Commission; a motion ficd June 30 , 1953 , by
respondent Stephen Gaymont, that said complaint be dismissed as to
him; an affdavit dated June 2G , 1953 , in support of said motion , show-
ing that Stephen Gaymont never, until recently, took an active interest
in the sales, promotional and advertising aspects of the corporate re-
spondent' s activities; that he was not consulted about, and had no
knowledge of the copy used in the advertisements compJained of by
the Commission, and that as soon as his attention was directed to said
advertisements he ordered their discontinuance; and answer to said
motion filed by counsel in support of the complaint, stating that he
did not oppose the granting thereof. The hearing examiner, having
considered said motion to dismiss in the light of the entire record , finds
that there is no available evidence of facts contradictory to the state-
ments set forth in rcspondent"s afiidavit; that the record is clear that
said respondent was in no way individually responsible for any of the

' ,.

acts or practlces C lal'gec 1n t)( COlnp:unt , ane tnat. , (i,cc(jl'tlrr glY, s n(,
motion should be granted. Therefore

It is ordered That the complaint in the above-entitled proceeding'
, and the salle hereby is, dismissed as to respondent Stephen

Gayrnont, individually.



"'ALTE, R J. BLACK. IKC. , ETC. 225

Order

IK THE 2\L\TTER OF

WALTER .J. BLACK , INC. TRADING AS THE CLASSICS
CT,113 D DETECTIVE BOOK CLUB

Docket 5.11. Complaint. JlIne SO , 1D18-0nlcr , opinion and dissenting opinion
Sept. 1fJ5S

Charge: Advertising falsely or mislcadingly and otIcring deceptive inducements
to purchase thl'ongh l'epre.senting or offering falsely or mislcH(1ing"lr, free goods;.
in connection with rhp sale of books.

Before 11fT. James A. FUTccll. he:trin!! examiner.
11/ T. ,I e8se D. l( a8h for the Commission.
Mr. Loring lH. Blade of T\Tnshington , D. C. , for respondent.
Satterlee , Wal'field StephMl8 of N cw York City, for Doubleday

&, Co., Inc. et a1. anc11Volfson , Caton do Moguel;of New York City,
for Book-of- tbe-M(J1th Club. Inc. , amici cnriae.

ORDEH rnS::HSSING: CO IPLAIXT

This matter is before (he COIlmission upon respondent's itpplml from
thc initial decision of the heil'ing: examiner and npon briefs and ora1
argnnlE,nt. of counseL il1('lndil\g ()1':tl ;tl'gUU1Pllt of (' 011118(11 fOl' I)ouble-
day , Company, Inc. , and Book-of- the-Afonth Clno, Inc. , as amici
Clrnae.

The complaint he.rein charges the respo;li!ent with false , misleading,
and dcceptive use of the word "hee" in connection with the salc and
distribution of books. The hearing examiner in his initial decision
found that the allegations of the complnint are sustained and his order
would prohibit the respondent from "Using the word 'free ' or any
othcr won! 01' words of similar import or meaning in a(!vertising to
designate or describe any book or other merelmnc!ise which is not in
truth and in fact it gift or gratuity or is not given to thc recipicnt
thereof witllOnt requiring the purchase of other merchandise or re-
quiring the performancc of some service inuring, directly or indirectly,
to the benefit of the respollucnt." Hespondent in its appeal contends
gcnerally that the hearing cxamincr s findings and conclusion are not
supported by the ('vidence and that no ordcr is warranted.

The Commission having: duly com;idered said appeal a11l the record
herein and being of the opinion that , for the reasons set forth in the
accompanying opinion of the Commission , th(' complaint should be
dismissed, such disposition makiJlg it unnecessary to 1'\11(' specificaJJy
on each of respondent's exccptions to the initial decision of the hearing
cxamIner :

40:H4: 57.
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It is ordeTed That the complaint in this mattcr bc, and it hcrcby is
d i smi ssed.

Syllabus: The usc of the word "Frcc " or any other word or words of similar
import or meaning, in advertising or in other offcrs to the public , to designate or
describe any article of merchandise sold or distributed in "C0111merCe " as that

term is defined in the Federal Trade Comwission Act , is considered hy the Com-
mission to be an unfair or deceptive act or practice under the following cir-
curnstances :

(1) When all of thc conditions , obligations , or othcr prcrcquisitcs to the re-
ceipt and retention of the "free" article of merchandise are not clearly and con-
spicuously explained or set forth at the outset so as to leave no reasonable proba-
bility that the tcrws of the ad\'ertiscwcnt or offer might be rnisundcrstood; or

(2) Whcn , with respect to thc article of merchandise reqllircd to be purehased
in order to obtain thc "free" articlc , the offcrer either (1) increases the ordinary
and usual price; 01' (2) reduces the quality; or (3) reduces the quantity or size
of such article of mcrchandise.

OPINION OF THE COJVIMISSION

By CARRETTA , COMMISSIONER:

This mattcr is before the FederaJ Trade Commission upon an appeal
by the respondent corporation from the "Initial Decision" of the

Hearing Examiner and from thc "Examiner s RuJings on Requested

Findings as to the Facts and Conclusions. Briefs were filed by both
respondent' s counsel and by counsel supporting the complaint. Oral
argument upon the appeal was heard by the full Commission under
date of June 29 1953.

There should be no disputc as to thc basic facts in this case inasmuch
as the only evidence before the Commission is in the nature of a stipu-
lation cntered into betwcen respondent's counsel and counsel support-
ing the complaint. No hearing was held in this matter, and no wit-
nesses werc submittcd by cithcr side.

The respondent, 'V alter .J. Black, Inc. , is a corporation organized
and existing undcr and by virtue of the laws of the State of New
York, with its ofice and principal place of busincss located at 1 Park
Avenue, N ew York, New York. Said corporate rcspondcnt trades
and docs business as The Classics Club and Detective Book Club.

Respondent is now and for morc than two years prior to June 30
1948 , has been cngaged in thc sale and distribution of books.
In thc course and conduct of its business, respondcnt caused and

has causcd its said products to be transported from its place of busi-
ness in the State of New York to purchasers located in various other
States of the ljnited States and in the District of Columbia.
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Respondent maintains and at an times mentioned herein has main-
tained a course of trade in its said books in commerce among and be-
tween the various States of the United States and in the District of
Columbia.

Respondent in the course and conduct of its said business and for
thc purpose of inducing the purchase of its products has madc repre-
sentations and statements concerning its products , said statements and

representations have been disseminated by respondent between and
among thc various States of the United States and in the District of
Columbia among respective purchasers by use of the United States
mails, by advcrtisements in newspapers, trade journals and by means
of advertising foldcrs, pamphlets, circulars and othcr advertising
media, all of general circulation. Among and typical of such state-
ments and representations, but not all inclusive, are the following:

1. :B'REE A TRIAL IEMBERSIIIP GH'

WALTER J. BLACK , PRESIDENT OP THR CLilSSICS CLUB , INVITRS YOU
TO ACCEPT FREE THE ILIAD OP fIOMFJR AND THE ODYSSEY OF'
HOMER

Two beautifully bound yolumes. In the famous translations for modern
readers by Samuel Butler. Of a ll the magic of "the glory that was Greece
these two books cast over you the most irresistible spell! Alexander the Grcat
treasured The Iliad so deeply that he carried it into battle with him in a
jeweled casket. And The Odyssey is so teeming- with unforgetable action and
adventure that the very nan1es of its fascinating characters are bywords in our
cui ture today!

I-erc , in these two hooks , is the Greecc of thc gods-the whole gorg-eous pano-
rama of mighty deeds, of alluring women and warrior heroes, of talcs that
ha ve thriled milions of readers.

No ' wonder these two inunortal books of Horner

, "

the blind bard " have

thundered down through thirty centuries, as fresh as though they had been
written only yestcrday! And now-as a gift from The Classics Club , for your
library of yolumes you wil cherish forcver-you may have them both , :B'REE!

Why the Classics Cluh Offers You These Two Books :B'ree

Wil you add thesc two lovely volumes to your home library now-as a mem-
bership gift from THE CLASSICS CLUB? You are invitcd to join today. . .
and to rcceivc on approval beautifully bound editions of the world' s greatest
masterpieces.

At the requcst of The Classics Club , four authorities formed themselves into
a Selection Committee to choose the great books which offer the greatest cnjoy-
ment and vaiue to the "pressed for time" men and women of today. And The
()Iassics Club now presents these great books to you.

Why Are Great Books Called "Classics

A true "classic" is a living book that wil never grow old. For sheer fascination
It can rival thc most thriling- modcrn novel. Perhaps you have often wondered
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how th"se truly great books "got that way . First, because they are so read.
ablc. 'l'hey would not have Jiyed unless they wcrc read, and they would not
have becn read unless they were intercsting alll easy to understand. And those
are the very qualities whid! chnrncterize these selections: readability, interest
siInplicity.

Only Book Club of Its Kind

The Cla"!,,s Cluh is llil1'ert'nt from all other book clubs in these four ways:
1. Its sole purpose is to distribute to its own members the world' s great classics
at low prices. 2. Its basic pl'ec is lower than that of any other book club.

3. Its memhers are not obligated to take any specific number of books. 4. All
its volumes are bonnd in attractive , nniform Classics Club bindings.

A Trial Membersbip Invitation to You

You are ited to accept a Trial Membership in 'l'he Classics Club. With
your first booi,, ill sent - advallce notice about future sclections. You
may reject any book you do not wish. As a Trial Member , you nced not talw
any spedfie number of books. No money need be paid in advance , no menlbership,

fees. You may cancel memhership at any time.
Paper , printing, binding costs are rising. rhey have already made it imper-

ative that the price of the Club's books be substantiaily increased beginning
January 1st , 1945 , to readcrs who join on and after that date. 'l' hcrefore , in ordcr
to assure yonrself of the present low prke on yonI' first book and on your
fntul'e selections- as ,yell as to receive your free copies of TIlE ILI,, and
rI-:ljJ ODYSSEY of IIOMIijR-we suggest that you Illail cllis Invitation Form
to us at once. 'l'IUJ CLASSICS CLuB , One Park Avenue , New York 16 , N. Y.

Note: rhe DeLuxe Iiditioll is luxuriously b(Hu1l1 in Jine huckram (the same
material as used in $5.00 and $10.00 bindings), is richly stamped in genuinc
?;old , whieh wil retain its original lustre for ycars , and has tintcd pagc tops.

ol' books which you and yonr children will rcad and cherish for many years
the DcLuxe Edition is most desirable

"'VAL'lER J. BLACK P'tcsidcn-
he Classics Club,

OIll Park Avenue ew lork lG , N. Y.
Please cnroll 11lC as tl rl'iaL :l\ellbel' and send me , FREE. the two-VOlUlllC'

_- 

Classics Club Ji:dition of Thc lliad and The Odyssey of Homer , together with
the current selection.

I am not obligated to take any specific numbcr of books aud I am to l'cceive-

an advance description of futurc selections. Also I may reject any volumc.
before or after I rcceivc it , and I may canccl my membership whenever I wish.

For each yolumc I decide to keep I wil send you the eOITee! amouut checked
below (89c for thc Regular Edition or $1.3D for the DeLuxc Edition) pius a fcw
cents postagc.

I prefer (please cheek) _ _- Hegnlar I' (lit:ion u_ - DeLuxe JDdition.

Your FRJ'JE copics of 'l' he Jlind aml hc Odyssey of Homer wil come ill
whichevcr edition yon check.
Mr'

::. - - _. - - - - - - - - - - . - - - - -- - - - - _

- u - - - - --- 

- -- - - - -- -

--- -- n __m - - -

- - --

City 

----------------- --- 

Zone No. if any 

---- 

State 

----- ------- ---
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2. FREE To New Members-Perry Mason , Nero Wolfe, Agatha Christie

_._

Here is a book-and an offer-to make detectivc fiction history! A great
three-decker" volume containing the l'EWES'l' complete novels of THREJ

of the world's best modcrn mystery writers-Earle Stanley Gardner , Rex Stout
and Agatha Christie! THREE brand new , complete , crcam-of-the-crop mystery
best-sellers in ONE volume-a $6 value-::OW YOURS FREE as a ncw-mem-

ift from the Detective Eook Club! Read details below aeon

. . .

Mail Coupon Now for Your Free Eook By accepting' that F' IUJE copy of the
triple-volume described on this page now as a Charter Mcmhcrship Gift from
the Cluh, you wil not be obligated to take every month's selection during the
next 12 months. You may take as few as four during that time. You may
.cancel your memhership whenever you wish. A description of thc next month'
selections wil be sent you with caeh month's book, and you may reject in
advance any volume you do not want.
You need send no money with the Reservation coupon. ASSURE yourself

of the privilege now bcing offercd to Charter Members. To get this 3-in-l volume
absolutely free-AND to receive, in addition, the current triple-volume which
also contains three completc new detective books- address the coupon at once to :

DETFjCTIVFJ BOOK CLUE
One Park Avenue , New York 16 , N. Y.

SFJND NO MONEY
\V ALTER I. BLACK President

DE'l' ECTIVFJ BOOK CLUB
One Park Avenue , New York In N. 

Please enroll Ule as a m eIl_ scnd me 1!' REE the gift volluue pietul'eu

'on this page. In addidon send llie the CTfmt triplc-vohunc of the month , which
-also contains three complete nev\' c1etectin books.

'l' his does not obligate me to takc every monthly triple-volume during ihe
next 12 months. I may take as few as four during this period , if I so \vish.

I wil rcceivc an advance description of all forthcoming selections and may
reject in advance any volume I do not wish to own. I nced send no money now
but for each volume I accept I wil send only $1. , plus a fcw cents postage

as conlplete payment, within one week after I l'ecf i ve my book.
Mr.

r- - - - - - - - - - - - - - - - - - - - - - - - - - P 
l;;s

- p;

- P l; - - - - - - - - - - - - - - - - - - - - - - - - - --

Jlddress-- -- -- - - --

- - - - -- - - - - - - - - - - - -- - - - - - - - --- - - - ----- --- -- -- ---- -- --

City nn--__----_n_n_--_n__- Zonc Ko. if any un Statc--

--_ -----------

The advertising' matters set out herein with reference to The Classics
Club was used in the last half of 1944 and said advcrtising has not
been used since. Thc Detective Book Club advertisement set out
herein was used between November 1944 and August 1951.

Typical of the present advertising with refcrence to The Classics
Club is the following:
1. WALTER J. BLACK P1"esiu.ent

l'fm CLASSICS CLUB
One Park AyellUe , Kew York IG , N. Y.
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Please e.Qoll me as a 1:I2 !.J,,!embcr and send me, 1!'HEE , the beautiful two
volume DcLuxc Classics Club 1!dition of THE ILIAD and THE ODYSSEY of
nomer, together with thc current selcction.

I am not obligated to take any specific number of books and I am to receive an
advance description of future selections. Also I may reject any volume bcfore
or after I receive it , and I may cancel my membcrship whenever I wish.
For each volume I decide to keep I wiJ send you $2.89 plus a few cents

mailng charges. (Books shipped in U. S. A. only)
(Place for signature and address)

Typical of the present advertising with reference to the Deteotive

Book Club is the following:
2. ALL SIX BOOKS FHEE

W ALTE" J. BLACK President
Detective Book Club

One Park Avenue , New York 16, N. Y.

Please e .Qlllle as a m r and send me , FHEE, in regular publisher

editions, the SIX New full-length mrstery novcls pictured on this page. In
addition , scnd me thc current triple-volume of the month , which contains threc
complete detective books.

I am not obligated to take any specific numbor of volumes. I am to receive
an advance description of all forthcoming selections and I may reject anr
book hefore or after I reeeive it. I may cancel membership whenever I wish.

I need sond no money now , but for each volumo I decide to kcep I wil scnd
rou only $1.89 plus a few conts mailng charges , as complete paymcnt, within
ono week after I receive it. (Books shipped in U. S. A. only)

(Place for signature and address)

Send no Money-Just mail Coupon

Unl: 1' date of July 8 , 1947, respondent rcceived a letter from the
Federal Trade Commission reading as follows:

The Commission has given consideration to the facts developed by a pre-
liminary investigation made pursuant to an application for eomplaint alleging
violation of the Federal Tradc Commission Act through the alleged misleading
and deceptive use of the term "frcc" in advertising and sale of books by Walter
J. Blacl" Inc. , doing business as The Classics Club and the Detective Book Club
proposed respondent in the above numbered mattcr.

Inasmuch as it appears from the facts developed by this preliminary investiga-
tion that the proposed respondent herein sets forth clearly and conspicuously

the terms and conditions of the offer under which the "free" books may be
secured: and that the offer is made undcr conditions and circumstances that do
not appeal' in any other respect to constitute an act , practice, or method of
competition callng for corrective action in the public interest , the Commission
docs not contemplate at this time further proceedings in the matter. You are
advised , howevcr, that the Commission may at any time take such further action
as the public interest may require.

The Commission is giving you this information in confidence and requests
that you so treat it and that it not be used for advertising or publieity purposes.

By direction of the Commission.

Under date of January 30 , 1948 , rcspondent received a letter from
the Federal Trade Commission reading as follows:
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On January 14, 1948, the Commission adopted the following statement of

policy with reference to the use of the word "free , and words of similar import
the same to be immediately effective;

he use of the word "free" or words of similar in1port, in advertising to
designate or describe merchandise sold or distrihuted in interstate commerce

that is not in truth and in fact a gift or gratuity or is not given to the recipient

thereof without requiring the purchase of other merchandise or requiring the
performance of some service inuring directly or indirectly to the benefit of
the advertiser , seller or distributor , is considered by the Commission to be a
violation of the Federal Trade Commission Act.

Because of the use in advertising of tho word "free , under circumstances

requiring the purchasc of certain books in order to receive the merchandise re-
ferred to as "free , the Commission reconsidered and rescinded its action of
May 20, 1947 , closing this matter , reopened the case , and directed that an oppor-
tunity be extended to exccute a stipulation to ccase and desist; with the further

direction that if a satisfactory stipulation not be tcndered, formal complaint

issue, in conformity with the statement of policy as above set out.
You are helehy notified that within twenty days aftcr receipt of this letter

you may submit in writing any relevant information , data or other evidence that
you may desire to have considered. Or you may apply for an informal conference
with thc Director of the Division of Stipulations, or his attorney-conferees, at

the offce of the Fcderal Trade Commission , 6th and Pennsylvania Avenue NW.
Washington , D. O., at which time you , your authorized representatives , and any
othcr persons you may deem necessary, may appeal' , bc heard , and suhmit such
data informally.

If you apply for a personal conference kindly suggest one or more convenient
dates occurring within thirty days after reccipt of this letter, so that we can
arrange our calendar accordingly and promptly advise you thereof. If you
do not desire a personal conference, any information , data, or evidcnce which
you "bmit in writing wil hc given thorough consideration, notwithstanding

your nonappearance.
If no reply is received within twenty days, I shall assume that you desire

neither to confer nor submit any furthcr evidencc for consideration and shall

proceed upon thc has is of the evidence now contained in the investigational
records , including any which you may have heretofore submitted.

The stipulation entered into between the parties to this proceeding
also included a statcment to the effect that the respondent made no
effort to collect for the so-called " free" books or to obtain the return
of same when the subscriber failed to carry out the other provisions of
his contract.

The Hearing Examincr, in his Initial Decision, made the following
finding of fact:

PAR. 8. The usc by the respondent of the word "free" is false, misleading and
deccptive. In truth and in fact the books designated as "free" are not gifts and
gratuities or without cost to the recipient hut, on thc contrary, the prospective

member of The Detective Book Cluh prior to August 1951, in order to receive

the "free" book, was rcquired to purchase " the current selection of the month"
and four additional books during the ensuing twelve month period, and suh-

sequent to A llgust 1951 , and currently, the enrollee is required to purchase only
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the currcnt triple-volume of the month" without more. A similar requirement
respecting purchase of the "cunent monthly selection" has ohtaincd since the
year 1944 in the matter of The Classics Club. In both instances the purchase of
the hooks under any plan, and the enroJlllent of prospective club members
Inures directly to thc hel1cfit and profit of the respondent.

''Vith this finding the Commission cannot agree, Hefercncc to the
current advertising of Thc Classics Club and of the Detective Book
Club sct forth above clearly indicates that the cnrollec is not obligated
to take any specific number of books and that he may reject any book
before or after its reccipt. The finding of the Hearing Examiner in
this respect is, therefore , clcarly in error.

As to the advertising of the respondent prior to August 1951 relative
to the Det.ective Book Club , therc is no question that the enrollcc, upon
accepting the " free" book or books, obligated himself to purchase
additional bool,s during the ensuing twelve-month period. There is
no evidencc in the record to indicate that the respondent ever required
enrollecs in The Classics Club to purchase any pecific nnmber of books
in order to obtain a " frec" book or books.

The facts in this casc very pointedly present to the Commission the
following question for its determination:

MAY A BUSINESSMAN DOIl\G lnJSI:'ESS IN INTERSTATE CO:\IMERCFJ
BE CHARGED WITH IDNGAGl:'G IN UNFAIR OR DECEVl'IVE ACTS on
PRACTICES IN YlOLA'1' lON OF THE I"EDERAL THADE COl\ilIlSSlON ACT
H' HE USFcS 'l'HE WORD " FREE" IN I-IIS ADVIDHTISING '1'0 INDICATE
THAT lIE IS PREPARED ' PO GIVE SOilIE'l'HING '1' 0 A PURCHASEH FHEE
OF CHAHGE UPON 'l' HE PUltClIASID OI SOil1I O'l'HER AR'l' lCLID OF
MERCHANDISE'

The businessmen of the United States are entitled to a clear and
unequivocal answer to this question. The practice in question is by
no means new. It has becn uscd by businessmen in thc United States

for almost 100 years. This continuous use, however, in and of itself, is
not reason enough for this Commission to condonc the practice if, in
fact, the Congress of the Unitcd Statcs has enacted any law requiring
its diseontinuance. Absent such lcgislation , neither the Federal Trade
Commission nor any other administrative agency should take it upon
itself to change a business practice which has been so long prevalent
among businessmen.

The word " free" is a comparative adjective. It does not have a
definite and absolute meaning. In support of this statement we should
like to citc thc case of OOnnC17/ v. Br-ooke decided by the Supreme
Court of Pennsylvania on May 17, 1873. (73 PaT 80.) We have in-
tentionaJ1y eited an old case to prove the point that for at lcast eighty
years this word has not had a definite and absolute mcaning, Connery
v, Brooke involved an interpretation of the word "free" as it applied
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to the use of a passageway. Land had been converted to the plaintiff
with the free use, right and privilege of a passage-way. . . extending

from the. . . turnpike to the hereby grantcd premises with free ingress
and regress at all times. hereafter for ever." The defendant owned a
lot fronting on a turnpike road; the plaintiff owned a10t directly back
of it and adjoining it. A gate had been crected at a point where the
front lot led into the turnpikc. The plaintiff was of the opinion that
this gate did not give him "free" use of the passage guaranteed in the
conveyance. The plaintiff argued and this is quoted from page 
of73 Pa.

By the "free use, right and privilege of a pnsNag-e\Nay," we can only under-
stand a way unimpaired by any means whatevcr.

Howcver, this argument did not convince the Supreme Court of
Pennsylvania in 1873. The Court , in its opinion, stated its decision

very clearly in the following llmguagc:
Undoubtedly, the plaintiff was entitled to thc free use. right and privilege of

passageway ten feet in width , with free ingrcss and cgress at all times , for this
Is the language of thc grant. But what is meant by the free use of a passage-
way? Does it necessarily mean that thcre shall bc no gate or door hung across
it, or if there is, that it shall always be kept open ! Has not the owner of a
passageway its free use if he bangs a gate across it at its intersectionwitb tbe
strect: If I grant the free l1SC , right and privilegc of tbe ball of my house , with
free ingress and egress at all times, must I take otI tbe door leading into it, or
keep it wide open in order tbat the grantee may bave the free use of it'! Or can
be not haye its free use if he can entcr it by opening thc door whenever be
chooses? Without douht I cannot unrcasonably obstruct bis use of it, but if tbe
door anlOunts practical1y to little or no inconyenience, it seems to me that it is
not necessarily a \'iTongful obstruction.

The Court cont.inued in its opinion as follows, and we espccially
would like to emphasize this language:

I"rec is a J'clatiye term when applied to tbe use of a tbing. It does not follow
that I have not the free use of a rOom bccause I have to open a door in order 

get into it; nor does it foHow that I bave not the frce use of an alley because I
haye to open a gate to go in and out of it. A gate may he so placed as to be a
practical nnd unreasonabie ohstruction to the free use of a passageway; and
it may be so constructed and placed as not to amount to any practical obstruc-
tion to its use. Whether the gate in this case amounted to a wrongful obstruc-
tion was, tberefore, a question of fact for tbe jnry. If it was not a practical
hindrance, and, under the circnmstances, an unrcasonahie obstruction to the
plaintiff' s use of tbe passageway, tbell it was not a wrougful or ilegal obstruc-
tion for wbich an action wil lie.

H asting8 J1 an1tfacturZng Go. v. Autorn.otive PaTt8 Gorp. D. C.

Mich., 39 F. Supp. 319 , decided on May 5 , 1941 , involved a patent in-
fringement action by the Hastings Manufacturing Company. The
patent included the folJowing languagc:
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A piston ring assembly comprising spaced spJit thin side members disposed to
present their edges to a cylinder wali , a vented intermediate memher, said mem-
bers being disposed side hy side for free independent radial movement

, * * *

In connection with this matter, the Court stated:
It is evident . that the term "free movement" is one of degree 

'* * *

In this opinion the Court also referred to the word "free" as a com-
. parative adjective, the interpretations and applications of which may
vary substantially.

In disposing of the qucstion raised in this proceeding, we cannot
help but rely upon the rcasoning contained in a brief fied in behalf of
the Federal Tradc Commission in September 1937 in the Supreme
Court of the Unitcd States in the Matter of Federal Trade Commis-

sion v. Standard Education Society, 302 U. S. 112. That brief was

signed by two eminent lawyers who now sit on thc Supreme Court of
the United States-Mr. Stanley Reed , who was then Solicitor General
of the United States, and Mr. Robert H. Jackson , who waS then As-
sistant Attorney General of the United States. The brief, in part
contained the following language:
Genuine offers to give somcthing away free of charge in order to induce a

person to buy something else are not unfair. It is a commonplace that persons
may he induced to huy if they think they are gettiug a bargain. An opportunity
to receive something free in addition to the article paid for is a powerful incen-
tivc to purchase. If a merchant thinks that his business wil be benefitted by
the distribution of gifts, prizes, or premiums to his customers, that is his
atIair. His customers may gain by his apparent generosity. They cannot lose
and they are not deceived. They know that the purpose of the gift is to induce
them to purchase another article, and they assume that the donor expects ulti-
mately to recover the cost of the gift in increased returns from sales.

In a footnote to this paragraph, the brief contains the following
language:

It is true that the cost of the premium is borne hy the manufacturer or seller
and that this cost must eventually be recovered in the price of the product sold
if the business is to operate at a profit. But if the regular price of the article
said without the premium is the same as the price with the premium the premium
does not cost the customer anything. It is FREE '1' 0 HIM regardless of whether
or not it is ultimately included in the p1Hchase price, and he does not care
whether the manufacturer or dealer makes suffcient profit on the sale to cover
the cost of the premium , whether the cost is termed as an advertising expeuse
or whether it causes the manufacturer or dealer to operate at a loss. (Emphasis
of words FREE TO HIM was included in footnote of brief.

The brief also contains the following paragraph:
When such an otIer of a gift is made, the customer understands from the use

cf the word "gift" that an articie is to he received without any payment being
madc for it. If he is told that it is to be received "Free of Charge" if another
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article is purchascd , the word "frec" causes him to undcrstand that he is paying
nothing for that article and only the usual price for the other. If this is not the
true situation , there is no free offer and a customer is misled by the representa-
tion that he is to he given something free of charge.

The arguments presented in the above referred to bricf seem to
make as good sensc today as they must have made in 1937. We see
no reason for taking any other view of the use of the word "Free" in
advertising. However, in the public interest, and for the advice

guidance and information of businessmen , we want, through this
opinion, to make the position of the Commission as clear as possible.

If a businessman desires to usc the word "free" in his advertising, he
must use it honestly. Hc may not nse the word as a device for deceiv-
ing thc public. For example , if he normally sells a toothbrush for 494,
he may not advertise that he win give away "free" a package of tooth
paste with the purchase of that same toothbrush at 694. In such a
case, while the advcrtiser is holding out to the public that he is giving
the toothpaste away "free " he is actually adding 20 to the price of

the toothbrush which must be pm'chased in order to obtain the "free
toothpastc. Many examples could bc cited , both as to the proper and
impropcr uses of the word "frce" in advertising. However, the es-
sencc of this opinion is that therc must be truth in advertising to sup-
port the usc of the word " frcc." If an advcrtiser either lies as to the
facts or tells only part of the truth in his advertising, and such Jies or
omissions have the tendency or capacity to mislead or deceive the pub-
lic, this Commission , pursuant to the authority delegated to it by Con-
gress, must inhibit such use of the word "frce" in advertising.

For the aclvicc and guidance of thc rcspondent hcrein, and also for
the advicc and guidance of the thousands of other advertisers who to-
day are using the word "frec" in advertising, we should like to make
our position clear. Until such timc as either the Congress of the
United States amends Section 5 of the Federal Trade Commission Act
or until an appellate court of the United Statcs clearly interprets the
existing provisions of Section 5 of thc Federal Tradc Commission Act
to mean otherwisc, our position in this matter is as follows:

The use of the word "Frec " or any other word or words of similar
import or meaning, in advertising or in other offers to thc public, to
designate or describe any articlc of mcrchandise sold or distributed
in "commerce " as that term is defined in the Federal Trade Commis-
sion Act, is considered by the Commission to be an unfair or deceptive
act or practice under thc following circumstances:

(1) When all of the conditions, obligations, or other prerequisites
to the receipt and retention of the " frce" articlc of mcrchandise arc
not clcarly and conspicuously cxplaincd or set forth at the outset so
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as to leave no reasonable probabi1ity that the tcrms of the advertise-

ment or offer might be misundm' stood; or
(2) vVhen , with resped to the article of merchandise required to be

purchased in order to obtain the " free" article, the offerer either (1)
increases the ordinary and usual price; or (2) reduces the quality; or

(3) relluces the quantity 01' size of such article of merchandise.
In view of the foregoing, the complaint herein is dismissed. By

reason of this aetion , it appears Ullleeessary for the Commission to pass
upon the appeal of respondents from the "Examiner s Ru1ings on

Hequesterl Findings as to thc F:1cts and Conelusions

Commissioners Mead and Spingarn , while conculTing in the re-
sult, dissent in part from tln\ views expressed in the majority opinion
and Mr. .Mead will fie a separate opinion.

DT.sSI' NT1NG OIJIXION OF COM J\USSIONEH IES ::1. lVIEAD

This is a case about " free" books which were not free.
The Commission announced its decision in this case during my

absence. The majority of t.he Commission noted that while I con-
curred in the result , 1 dissented in part from the views expressed by
the majority. It was stated that I w(mld file a separate opinion.
I am taking advantage of that opportunity.

Customers 01' respondent were required to purchase or to agree to
purchase. other boo)-, as a condition precedent to obtaining the " free
book. The opinion of the Commission state.s fully the hcts which I
shall not repeat. The majority opinion: (1) dismisses the com-
plaint (with which action 1 agree because respondent has apparently
discontinued the alleged ilJegal practice) ; and (2) publishes a state-
mcnt "for the advice and g:uidance of the thousands of other adver-
tisers who today are using the word ' fre.e ' in advertising" (with which
1 disagree).

This "arlvice and guidance" statement by the present majority of
the Commission constitutes a reversal of t.he policy statement issued
by the then Commission majority in 1948.

I was not a member of the COJilnission when the 1948 policy st.ate-
ment on the use of the word " free" was issued. However, when I was
appointed to the Commission, I accepted that policy statement and
the cases which had been deciderl consistent therewith as a part of the
established case law of the Commission. The consuming public and
the business community are entitled to a subst.antial degree of con-
sistency in the interpretation of the laws administered by this Com-
mission. I saw no persuasive reason when I was appointed to the
Commission and I see no persuasive reason now, either in fact, law or
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public interest, to reverse the previous Commission statement of policy
or the decided cases.

The law in this subject was fully discussed by me in the then majority
Commission opinion in re Book-of-the-Month Club, Inc., F. T. C.

Docket No. 5572.
Some persons may ask why the Commission is concerned with the

use of the word " free." Every new Commissioner has asked substan-
tially the same question. After a Commissioner has had more expe-
rience on tbe Commission , he learns the answer. It is simply because
the word "free" is used so extensively in advertising and selling, that
the Commission as a result receives many complaints from consumers
and competitors regarding jts use. This is particularly true during
a buyers market. A city police force must have a b:llanced law enforce-
ment program. Some citizens after receiving an overtime parking
ticket ask the policeman the age old question of why he doesn t spend
his time chasing murderers and robbers instead of distributing parking
tickets. The answer, of COLlrse , is that a city must control automobile
traffc in addition to apprehending murderers. The policing of the
use of the word " free" and other potential deceptive phrases in adver-
tising is to the Commission much as the policing of overtime parking
is to the city police force. Neither is a very heroic endeavor but they
must be carried on in order to prevent a substanti:tl public injury.

A brief review of the history of this problem at the Commission may
be helpfu1. There have been changes in Commission policy and these
changes are expressed in decisions in val.ions cases, stipulations, etc.

The Commission at one time apparently had decided to pursne a rather
strict policy as to inhibiting the use of the word " free. Thereafter
in the Samuel Stores matter the Commission decided to permit the
use of the word " free" to describe merchandise which was not given
unconditionally, provided that the terms of the condition were ade-

(luately diselosed to the purchasing public. The Commission at-
tempted to live with this so-called " reasonable" policy. But after
considerable experience therewith, the majority of the Commission
determined that this relaxed enforcement policy was not workable
and decided to issue the 1948 policy statement.

The Samuel Stores policy was based on the proposition that the
use of the word " free" should not be inhibited unless there was decep-
tion in its use. Many advertisers would readily agree not to use
the word " free" in a manner to deceive the public. That is , of course
only a general promise and the real enforcement problem was in
obtaining compliance with this general promise. The value of the
use of the word "free" is that it is a short expressive word which can
be used in headlines and in bold print to catch the eye of the reader.
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A perusal of the advertisements in any daily paper wiJl reveal the
various catch phrases used by advertising specialists to attract the eye
of the reader. The unqualified use of the word "free" in advertisements
is usually untrue. Thc problem un dcI' the Samuel Stores policy was
to persuade the advertiser to place the qualifying words in reasonable
connection with the word "free" which latter word was usually placed
in the headlincs.

By "qualifying words" is meant thc reference to the merchandise
which must be purchascd or the services which must be performed by
the customer in order to reccivc the " free" goods. The qualifying
statement should describe fully, conspicuously and clcarly the
gimick"
Morc and more the Commission found that the qualifying language

was being placed in smaller and smaller print in less and less connection
with the word " free . The qualifying language was treated very
much as are poor relations at the family dinner table-who are usually
placed at the cnd of the table in a very inconspicuous place, almost out
of the dining room and into the kitchen. From the Samuel Stores
policy to the 1948 policy the Commission tried very valiantly to bring
the qualifying words from the kitchen into the dining room wherc
they could be seen.

Some advertisers uscd the asterisk method by which an asterisk
was placed near the word "free" and the qualifying language was
placed JC T finc print at the bottom of the page. The asterisk is useful
to indicate an omission. But in such use, the asterisk has caused
as much , if not more, confusion and misunderstanding than any other
symbol used by literate men to convey ideas to cach otber.
Obtaining compliance with the Samuel Stores policy consisted

more of an endurance contest for the Commission becausc of the vari-
ous proposals of thc advertisers to place the qualifying language hcre
or thcre or elsewhere in advertisements generally as inconspicuous

as possible. After these experiences the majority of the Commission
decided that the public interest required the 1948 policy.

The 1948 policy was adopted by a vote of Commissioners Davis
Ayres and Ferguson. The late Commissioncr Davis was a distin-
guished Judge from Tennessee who served for m my ycars iJl the
Congrcss and was appointed to the COlnmission in 1933. Thc latc
Commissioner Ayrcs was t distinguishcd lawyer from Kansas who
also served for lmmy years in Congress and was appointed to the
Conllnission in 1934. Commissioner Ferguson is a distinguished
lawyer from North Carolina and had served on the Commission since
1927. These gentlemcn had had many, many years of expcrience
on the Commission and had finally determined that in order to protect
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the public interest the 1948 policy statement was nccessary. I am
not aware of any compelling reasons to change that policy. The

case before the Commission was on a stipulated record and presented
no new issue of fact or law.

After I was appointed to the Commission and a number of free
goods cases were reviewcd by the Commission, I was impressed with
the fact that some persons were interpreting the 1948 policy too

strictly and not realisticaJly. I collaborated with Commissioner
Ayres in his opinion in the Unicorn Press case, Dockct 5488 in which
the Commissioner stated that the 1948 frce goods policy "must be

applied realistically, and hypertechnical applications designed to con-
demn the use of the word ' frce ' in advertising under all conditions
must be avoided." I am of the opinion that the 1948 policy as inter-
preted by Commissioner Ayres in the Unicorn Press case is sound.

As to the general proposition relative to the use of the word "free
the following is quoted from my opinion in the Book-of- the-Month
Club case, Docket 5572.

'l' he enrollment books are eithcr free or they are not free. They cannot be

both. 'l'he advertisements feature a representation that the hooks are free.
Elsewhere in the advertisements is the statement which indicates that such
books are not free. At hest, these statements arc contradictory. One of the
statements must therefore be contrary to fact. 'l' his is obviously thc statement
that the books are free.

he word " free" is one of the those dynamic terms in our language which
alerts us and calls to action ccrtaiu emotions within us. It has' both lJolitical
an(l monetary connotations. Cynics may say that all of us should know that
we cannot get something for nothing. yet the hope of getting something frce
has thc hahit of springing eternal in the human breast. Alas , however , ou closer
inspection there generally are found a fevv "provided , however . or othcr con-

ditional strings to the so-called "free" offer. Such is the casc here. The
custorncrs who did not huy the other books wcre obliged to pay for the " frBe
book.

A scller may not make OIle representation in one part of his advertisement
and withdraw it in another part since thcre is no obligation on the part of the
customer to protect himself against such a practice by pursuing an advertise-
ment to the bitter end.

The distril)ution of books which are in fact free may not be a profitable
business endeavQ,l'. That decision, however , is for the respondent corporation.
If the respond"'lt does not choose to distrihute free books , thcre are sTIffcient
words in the English language- available to respondent which will aC'Cllrately,

truthfully and vividly descrilJe thc offer of respondent to its prospectil''' pur-
chasers.

The prcsent majority of the Commission has now modificd thc 1948

policy by in effect al10wing a selle,r to describe a product as " free
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which is not free if the seller will adequately disclose that the product
is not free (the seller, of course, may not deceive by a practice of fic-
titious price markings or reducing quality). The new rule or guid-
ance statument nmy be referred to as a "Hule of Reason" in regard
to free goods oiIers. This is to be distinguished from the 1948 policy
which held it unreasonable and untrue and therefore illegal per se to
desc)'ibe goods as free which were not free. At best, the 1948 polic,y
was definite. The advertiser was specifically informed that he could
not describe goods as free unless they were free. Under the new
policy the advertiser is allowed to use a literally untrue statement
provided he uses it reasonably. The new policy has the virtue of
flexibility and the vice of uncertainty.

One or more States have eliminated the speed limits on highways
as expressed in speciJlc miles per hour and have substituted a pro-
bibition against driving at an unreasonable rate of speed under the
particular circumst!fllces. That is an interesting experiment. You
and I , of course, drive reasonably but the other :fellow takes too many
chanees.

What is a reasonable and non-deceptive use of the word "free" to
describe goods which are not free? If the word "-fee" is in bold

t.ype headlines (as it usually is), where should the qualifying words
nppear-tLlso in the headlines ?-not if the advertiser can help it be-
cause thcre wouJd then be too many words in the headlines. VV ould

it be sufficient for the words to be placed in the first paragraph or
the second or third paragraph of the advcrtiscment, and what should
be the size of the type in relation to the type and prominence of the
word " free Should the qualifying words be repeated each time

the word "free " is mentioned in the ad vertisement? Is our old friend
the asterisk method permissible 'which placcs the qualifying words
at the bottom of the page, practically ilJegiblc except with the aid of
a microscope?

Not every factual situation coming within the purvicw of the laws
administered by this Commission has been determined by the Con-
gress or adjudge,l by this Commission and the Courts asbcing illegal
per seT Subject , however, to a Jlnding by this Commission that it is
in the puhlic interest to take correetive action , the dissemination of
false advertisemcnts of a commodity sold in interstate commerce is
illegal per se under the Federal Trade Commission Act.

I do not me:,n to suggest in this opinion that the foundations of our
competitive system will crumble because of the action of the, majority
of the Commission in this Case. I rather think the majority believe
that they have made a Solomon decision and have neatly disposed of
a vexatious problem. I suggest that their decision has not solved
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the problem. It has only postponed a problem which will return in
a different but more diffcult and virulent form on the question of
compliance.

The majority decision , however, does represent a change in Com-
mission policy. I trust that this action by the majority is not a shadow
cast by future actions which would result in modifications or revisions
of the more basic and important concepts of this Commission. I do
not now believe that it portends such future actions. I believe that
my eolleagues on the Commission will dutifully enforce the law. The
Congress writes the law and the Commission enforces it. I do not
believe the enforcement of the law should be a matter of partisanship
or personalities. Differences of opinion among the Commissioners as
to controversies of fact and as to appropriate remedies in individual
cases will , of course, arise. Honest and intelligent differences promote
the public interest. There should be no differences in enforcement
as to the principles formulated by the Congress and interpreted by
the courts.

I am for a reasonable enforcement of the laws administered by this

Commission , having in mind our limited budget and the avoidance of
test or doubtful cases in which there is no subs! :\ltial public interest.
I do not favor any diminution of a vigorous enJ'orcement policy by a

process of rationalization which leads to a compromise of principle.
Public law (as distinguished from private law) is more directly and

immediately concerned with the general public interest and must there-
fore reflect the wiU of the people. I am reminded of the inscription
on the Archives Building in 'Washington which reads " That Is Past
Is Prologue." Let us hope that when and if the pendulum swings in
the field of the antitrust laws, including the Federal Trade Commis-
sion Act, the agencies charged with enforcing those laws will have
learned and profited from legal and econol11ic history.

From the standpoint of the public interest a strong and vigorous
policy is usually the most reasonable policy both in the antitrust and
deceptive practices fields of law enforcement.

I dissent from the opinion of the majority for the reasons above

stated.

403443--
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IN THE :MATTER OF

PERRY HALSETH Tl ADING AS PERRY SALES COMPANY

DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE

COllfMISSION ACT

Docket 6009. ComIJlaint , July 195Z-Decision , Sept. 14, 1953

Where an individual, engaged in the interstate sale and distribution of cameras
radios, pens, dolls, cutlery, hedspreads , and other articles, with a volume
of business in excess of $1 00 a year; in soliciting ordcrs for and in sellng
and distributing his merehandise-

Made use , among other courses , of a plan of merchandising which involved, or

might Involve, the operation of games of chancc , gift entcrprises, or lottery
schemes , pursuant to which he sent out in great quantities to members of the
public, along with return envelopcs , form letters , circulars , order blanks , and
sales" or push cards , for use, in accordance with a scheme , as typical , pur-

suant to which the customer who selected by chance that one of 39 girls ' names
displayed on the particular card which corresponded with that concealed un-
der the card's master seal , received as a prize the comforter , bedspread, or
other article picturcd thereon; those pushing certain discs as disclosed by

the numbers concealed thereunder , received certain lesser prizes; amount paid
by customer for chance was similarly dctermined ; and prospecti ve customers
or operators of the cards received , according to the aforesaid circulars, as a
premium or prize for their efforts , in disposing of the merchandise through
the use of such cards , a bcdspread or other article equal in value to thc main
item , plus a premium of lesser value if an order was placcd with respondent
within 15 days following receipt of the offcr; and 

Therehy supplied to and placcd In thc hands of othcrs , contrary to an established
public policy of thc Cnited States Government, the means and instrumentality
of conducting games of chance , gift enterprises, or lottery schemes in con-
nection with the sale and distribution of merchandise , in which persons who
selected and paid for the lucky or winning name amI numbers received the

ignated articles, without additional expense , at prices which were much
less than thc normal rctail prices thereof; those who did not select such a
namc or number received nothing- for their money other than the privilege
of making the push or punch; and whctller a purchaser received an article
or nothing for the money paid aml tile amount paid for the merchandise or
chance to receive it were detcrmincd wholly by lot or chance:

Held 'l' hat such acts and practices , under the circumstances set forth , were all
to tllc prejudice and injury of the public and constituted unfair acts and
practices in commerce.

Before M1'. J. Ead Cow hearing examiner.

MI' . J. W. BTookfield, b' for the Commission.
W ilcenfeld (0 HarTis of Chieago , Ill. , for respondent.

DECISION at' THE COllfMISSION A;-D ORDER '10 FILE REPORT OF COMPUANCE

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission on July 16, 1952, issued and subse-


