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Syllabus

IN 'l'HE J\L TrER OF

ANCHOR SERUM COMPANY

DECISION AND DISSENTING OPINION IN REGARD TO THE ALLEGED VIOlATION
OF SEC. 3 OF THE CLAYTON ACT

Docket 5D6fi. C01JT)Jla'int far. 1-4, 195. Deci8ion, Jileb. , 1.954

7here a cOl'1Jol'ation \vl1ich was engaged since 1913 in the manufacture, distri-

bution, and sale of various animal bealth products, principally anti-hog-
cholera serunl and hog-cholera virus, and other biological products; was
licensed since 1836 to produce and sell its products by thc Bureau of

Animal Imlustry, L;nited Statcs Department of Agriculture; sold its said
products \vhich it advertised nationally and by nlCallS of farm magazines
local newspapers, direct mail, bilboards, and, to some extent, by radio
advertising, to custolllers variously denominated as wholesalers, dealers
and consumers, loealeel throughout the yarious Slates of tlle United States,
with about 95% of such sales being to wholesalers, 4% to dealers , and
10/0 to consumers as defined by said Bureau; was in active and substantial
competition \vith others similarly engaged, and one of about B2 rnanu-

facturers who produced , sold , and distributed such serum and virus in
the same trade areas as did it, and who competed with it for customers who
resold or used said products; and was tbe largest lay producer of the nine
lay" producers included in said 32 manufacturers , namely, those who
sell in other than veterinarian channels, such as to drllg stores , farm bu-
reaus , wllolesalcrs, etc., in competition, like the others, for the ultimate
consumer IIlarkct , viz. , the farmer bog owncr;

In accordance with aims and policies to obtain contracts with large-volume or
wholesale purchasers, to require the latter to purchase their entire re-

quirements from it , and to monopolize the field in said class of customers;
and theretofore in free and open competition in the sale of its products in
commerce but for the matters and things below set forth-

Entered Into exclusive-dealing contracts, beginning in or about 1947 with 16
of its wholesale customers, in which classification were embraced all of
its customer farm cooperatives in various States , including the two largest
hog producing States and largest potential market for serum and virus
where the largest distributors of said products in their respective areas
contract purchasers , namely, the Iowa Farm Serum Co., with 137 dealers
strategically loeated throughout the State s 89 counties , obligated to deal
in and sell only serum and virus obtained from said Iowa company, and
the Illnois learm Bureau Serum .Association , with 90 dealers similarly lo-
cated in various counties and similarly obligated, enjoyed a competitive
advantage over both wholesalers and retailers of serUm and virus in their
respective areas in that said cooperatives were able to purchase at the
lower wholesale price and additionally to pay patronage dividends to their

members , to the ultimate benefit of the individual farmer-consumer:
Held That sueh aets and practices constituted a violation of Sec. 3 of the-

Clayton .Act.

Before Mr. James A. Purcell hearing examiner.
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Afr. William C. Kern and Mr. Andrew C. Ooodhope for the Com-
mISSIOn.

Cushman, Darby c0 Cushman and Davies, Richberg, Tydings , Beebe
db Landa of .Washington , D. , A/cBride 

&; 

Baker of Chicago, nL
and Culver, Phillip, Kaufman 

&; 

Smith of St. Joseph, Mo., for
respondent.

DECISION OF THE co nlIssION A:\D OHDEH TO FILE ImpORT OF COiliPLIA:\cE

Pursuant to the provisions of an Act of Congress entitled "An Act
to supplement existing laws against unlawful restraints and monop-
olies, and for other purposes " approved October 15 , 1914 (the Clayton
Act), the Federal Trade Commission , on March 14 , 1952, issued and
subsequently served its complaint in this proceeding upon Anchor
Serum Company, a corporation, charging it with violation of the pro-
visions of Section 3 of the said Clayton Act. After the issuance of
said complaint and the fiing of respondent's answer thereto , hearings
were held at which testimony and other evidence in support of and in
opposition to the a1Jegations of the complaint were introduced before a
hearing examiner of the Commission theretofore duly designated by
it and said testimony and other evidence were duly recorded in the
offce of the Commisoion. Thereafter, the proceeding regularly came
on for final consideration by said hearing examiner upon the com-
plaint, answer thereto, testimony and other evidence, and proposed
findings as to the fae, s and conclusions presented by counsel (oral
argument not having been requested) ; and said hearing examiner, on
April 10 , 1953 , fied his initial decision herein.

Within the time permitted by the Commission s Rules of Practice
respondent filed an appeal from said initial decision, and the Com-
mission , after duly considering said appeal and briefs of counsel in
support thereof and in opposition thereto , and the record herein , issued
its order granting in part and denying in part the said appeal.

Thereafter , this matter regularly came on for final consideration by
the Commission upon the entire record herein , and the Commission
being now fully advised in the premises, makes the foJJowing findings
as to the facts , conclusion drawn therefrom , and order , the same to be
in lieu of the initial decision of the hearing examiner.

FINDINGS AS TO THE FACTS

PARAGRAPH 1. The respondent, Anchor Serum Company, is a cor-
poration chartered in 1917 and organized , existing, and doing business
under and by virtue of the laws of the State of Missouri , with its prin-
cipal offce and place of business located at South St. Joseph , Missouri.
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PAR. 2. Respondent is now and since the year 1913 has been engaged
in the manufacture, distribution , and sale of various animal health
products, prineipaJJy anti-hog cholera serum and hog cholera virus
(hereinafter referred to as serum and virus), and other biological prod-
ucts. Since the year 1936 respondent has been licensed to produce
and seJJ its products by the Bureau of Animal Industry, United States
Department of Agriculture.

PAR. 3. Respondent markets its said products by seJJng same to
customers , variously denominated as whoJesalers, dealers , and consum-
ers, located throughout the various States of the United States and has
at aJJ times herein mentioned , maintained a constant current of trade
in commerce in its said products between and among the various States
of the United States. Respondent advertises its products nationaJJy
and by means of farm magazines, local newspapers, direct mail , biJJ-
boards, and, to some extent, by radio advertising.

PAR. 4. In the course and conduct of its said business respondent
bas been , at aJJ times herein mentioned, in active and substantial com-
petition in interstate commerce with persons, firms, and other corpo-
rations similarly engaged in the sale and distribution of serum , virus
and other biological products.

PAR. 5. There arc approximately thirty-two manufacturers who pro-
duce, seJJ, and distribute serum and virus in the same trade areas as
respondent and who compete with respondent for customers who reseJJ
or use the said products. AJJ such manufacturers are known in the
trade as either " lay" or "vet" producers, such characterization being
determined by, and descriptive of, the type of customer to whom they
sell. Vet" producers seJJ principaJJy to veterinarians or to whole-
salers who reseJJ exclusively to veterinarians, and "lay" producers seJJ
in other than veterinarian channels, such as to drugstores, farm bu-
remIS, wholesalers, etc. AJJ producers compete for the ultimate eon.
sumcr market , viz , the fanner hog owner. The total of thirty- two
manufacturers is divided into twcnty-thl' ee "vet" and nine "lay" pro-

dneers, of which latter category the respondent is the largest.
Respondent scJJs to three classifications of customcrs divided , per-

ccntag!owise, approximately as fo1Jows: To wholesalers, 95%; to deal-
eri' 4%; and to consumers 1 %, aU of thei'e categories of pnrchasers
being defined by the Bunmn of Animallnclnstry (U. S. Department
of Agriculture) Order Regnlating the Handling of Anti-Hog- Cholera
Serum and Hog-Cholera Virus , as Amended (Sept. 1 1952).

PAR. 6. Respondent, in the course and conduct of its said business
IJas executed written contracts of lle or its products with sixteen of
its wholes lle customers. 'VhiJe the specific language of these con-
tracts varies, each contract contains a clear and unambiguous clalise
requiring the cmJtomcrs to purchase aJJ their requirements of serum
virils , and other biologicah, or pharnmceuticals, which respondent
sens, only from the respondent. An example of the specific language
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employed in four of such contracts (those of the Illinois Farm Bureau
Serum Association and the Iowa Farm Serum Company being

selected) follows:

Association a,gree8: 1. ro bU3\ aDd (1ocs by these. prpsents buy anrl agrees

to pay for all of its l'(;(Juil'ements of erum , virns and ot.her producb; at thp prites
and on tcnDs specified herein.

Seven of such contracts , specificaJJy between respondent and its
wholesale customers located in Sioux City, Iowa , Jackson, Mississippi

South St. Paul

, .

Minnesota , National Stock Yards , Illinois, Grand
Island , Nebraska , A 1 buquerque , New Mexico, and Shreveport, Louisi-

ana , all contain the following quoted provision:
III consideration of the foregoing! the rmrty of the second lJarL agrees to pur"

chnse and pay for all bh3 (their) requireu:ents of anti-bog cholera s! rull hog

cholcru virus and other sel'UW.s. yaccines and biologjcal products produe( d by
the party of the first part (the respondpnU and \vhich it is ahle and \vlllin
snllp1y ;

All of the ,dores,tid contnlcts are currently in force and remain
ellective for indefinite periods of time or until canceled by expiration
of specific contract periods 01' the ha.ppenillg of certain eontingeneilOs

in each contract specified.
PAIL 7. The names and geographieal10eatiolls of respondent' s .;on-

tract purchasers r,bove mentioned , togP-her with the sales to such pur-
chasers of aJJ products, expressed in dollar value, and the sales of

serum , expressed in cubic centimeters (the latter for purposes of com-
parison where c", lpetitors ' yolume of business is expressed in cubic
centimeters a It (I not in doJJal's), and for the years indicated are as
fo1Jows:

1949 1950 1951

f$50 274. 3J-- _- $61 4H1.22--

_--

- $9),530.80.
- \2 728 100 CC_ -- 3 :)16 600 cc-_- - 4 103, 900 ct:.

f$46 4!31. 11--- - $90 031.0L - $154 802.
4iJ7 lOO CC-- - 6 014 :mo er-- 8,92\900 ce.

1 S C f 111" . Cl" III 
$43 3)5. 90- - $34 B79. 04 -

-- !j-

17, 24!i 2,s.
liC)Of ernm 0. 0 mOts, llcaga

, -- ---

. 2 857 925 cc -- - 2 657, 150 CC-- . 3,229 000 cc.

Ancho (; m C of U d 11 U Nb C a 1d 
f$73 2(jn--_ - $72 18. ()L-

---

$93 064.44.
, r ..e;\1 o. ran san, e r., ;rT I 1: 266 225 ec-- .'1287 650 CC- - .5 715 190 CC-

IsJand, :!ebr. . 

., 

O,')2. 04_

-- _

$26,016. IG--

-- -

' $;:n

,):

67.
Anchor Serum Co. of Ne\\- MeXlCO , Albuquerque, N. M_- ' 000

q')

()(J()

. _

111967

"-"-

, CC_

---- "-

,, 0, CC_--

- , ,

) CL-

Arkansas Farmers Association , Ijttlc Rock , Ark--

!-- ----

89 ' 69.

) '

. CC_ - ,) )u u, cc.

Missouri Fa ll' A soc. t' I C01 mb.a '\10 I J$4R 8U5. mL_--- : $51 061.5tJr ers s la lOn, 11e., u h

, - . -- --- ------ --- ---

113 cc--- I 3
jO ec,

A 'ho S' . C f S k c: ka ' 'V, - $,1 480. 86-- $1, 867.30-
DC r efUll 0. 0 cpo ane, po ne, tlL- -

- - - - .--

. L,)2 ')()Occ_ _..- - 314,OOOec.

ho C f Ch I tt- Ch I tt ;)17. 36_

- -- 

663. 83 - -- I $52.410.89.
DC r ,-crum 0. -- ar 0, e, ' ar 0 C, . dn --

; 2 711 480 cc-- 2 828, 50 cc-- 020,000 CC.

Anchor S me f Sa c\ g I a A I T 
f54 922.27-- $1-\777.0;L---- $27 421.37.,em 0. 0 n ,-, n ngeo, eX--

- --

;;8
C;c_ 'i900cc.

Hiram T. :French & 'Wife , Fresno , Calif.-

-- -

I) $1
3 U. L--

-- .

Lum_

-- -- : $

19J;1.
150 cc--

--- 

4G9 OO CC-- 22:- OOO co..

Ill' oi' F f: A . t. Ch TlI ' J3, 708.6L-- $4.54 J2,

-- $,

')07, 107.
m S arm ureau d rnm SSOCla, lOn, lC,W;O

,. -

R4?, Ce_ - 4 649 200cc-- 1 40 az, 700cc.
$A9. 37, L_- )09 Ull. 92_ $601, /94. 11.

owa Farm c erum Company, Des Moines, Ia_

-- --

' 39 836, 47.5 cc_ -- 43 3.34 200 CC_ - 43.243.8",0 ce.
$252 758. 70_ - - $26').462. 20- - $279 QJ17.

Anchor Scrum Co. of Indiana , Inuianapo1i!" , Ind_- -
I 18,

040 475 cc_ _. 2 697 UOO CC_

. -

I 20,413. 900 ceO,

Anchor Serum Co. of Iowa, Sioux City, IlL-

Anchor Serum Co. of Minnesota, St. 1-' aul , 1\1inn_

--- - - --.
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It wiU be noted that the foregoing figures represent sales by re-
Epondent to contract purchasers only and do not represent sales of
respoI1dent' s total. output. . AJJ such sales .were made under terms of
the contracts as described in Paragraph 6 hereof whic.l contracts im-
posed upon the purchasers the onus or obligation to purchase respond-
ent' s products to the exclusion of the products of respondent's com-
petitors. That the aggregate doJJar value, and cubic centimeter
'luantity, of respondent's anllual sales under such restrietive con-
ditions to its ,rholesalecnstomers have been substantial, and the wide
distribution of respondent's activities in many areas of the United
:States, is self-evident from the foregoing sales recapitulation.

PAn. 8. The results naturaUy consequential to the use by respond-
'Bnt of its exclllsivedealing contracts have been to arrogate to respond-
ent a monopoly of a very substantial portion of the available market
for serum and yirns and thns to foreclose sneh market to competitors.
For example: The States of lown and IUinois are the two largest
hog-prodncing States in the country and constitute the largest po-
tential markets for serum and virns. In the former, the Iowa Farm
Serum Company, and in the latter, the Illinois Farm Bureau Serum
Assoejatio1J. are the largest distributors of serum and virus in their re-
;;peetivc 'U' C:lS , and both are contract purchasers of respondent. Re-
specting actual area eovemge, the Iowa Company has 137 dealers
locded strategicaJJy throughollt the State s 99 counties , alJ such deal-
ers , in turn , jJeing required to deal in and seJJ only serum and virns
obtained from the Iowa Company; the IJJil10is Association has 90
dealers located in the various counties of Illinois all of whom are
likewise reqnired to deal in and sell only serum and virwJ obtainerl
from the IUinois Association. The Iowa Company and the Illinois
Association , exelnsive dealers of respondent, are in competition with
both wholesalers and retailers of serllm and virus in their respective
area;sanrl enjoy a competitive advantage in that they are able to pur-
chase at tlle lower wholesale price and additionaJJy to pay patronage
dividends to their members, thus ultimately inuring to the benefit of
t.he individual farmer consumer.

PAR H. As a result of respondent's exclusive dealing contracts
aforesa. , competing manufac:urers and producers have suffered
loss of a substantial volume of business by them enjoyed previom tc
adoption by respondent of its exclusive contracts. As examples:

/1. Lederle Laboratories Division of the American Cyanamid Com
pany (Lederle Laboratories, Inc. , prior to September 1 , 1H'16), com
petitoI' of responcknt , sold serum and virus to the Iowa Farm Serur
C())np,my during the ye lrs and in the amounts foJJowing:
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1945__-_-------

--------- ----_

c_-------

--_ _-----_

c_-

---

-- $56 757.
1946____-_----

-------- -------------------- --- --------

-- 65, 211.
1947 -

-------------- ----- ----- ---

----------------- 17, 943.
1948--_

____ ------- ------- ----------------------------- '

621. 24
1949 - - - - - - -- - - - 

--- - - --- - - -- - - - - - - - - - -- - - - - - - - - - -- - - - - - - ---- 

None

and also sold to the IJJnois Farm Bureau Serum Association as
foJJows:

1945-------------

------ -- - -------- - - -- ---- ----- - ---------

1946- - - - - - - - - - - - -

- - - - - - - - - - - - - - - - - - - - - - - -- - - - -- - - - - - - - - - - - --

1947- - - - -

- - - - - -- - - - - -- - - - -- - - - - - - - - - - - - - - - - - - - - - - - - - -- - -- -

1948- - - - - - - - - - - - - - - - -- - - - - -

- - - - - - - - - - - - - - - - - - - - - - - -- - - - - 

$172 114- 08
169 338. 69
125, 903. 10

None
1 This being an unfilled quota under its 1947 contract.

The reasons assigned by both the Iowa Company and IJJnois Asso-
ciation for cessation of purchases from Lederle were the contracts
between them and the respondent.

The foJJowing quotations are given as indicating the purposes and
intentions of respondent and the results anticipated from said con-
tracts:

Letter from
Harry Meloy,

Association:

respondent, dated March 20, 1947 , addressed to Mr.
General Counsel for IJJinois Farm Bureau Serum

Since visting you in your offce I have been doinp; a lot of thinking and talking
concerning our problems of proposing to you a suitable proposition eovering a

long tenn purChasc of all of your sen,"" and mru8 requirements fTom U8. 'Ve-
now have the following proposition to make to you-

Thi8 i8 to be for a long term eontraot co,;eTing fi,;e year8 with an option 
renewal for every 1Z,;e year period there(lfter and it may beterininated by either
party with the giv 1Jg of eighteen months written notice of ,such. * * * It 'i.
at.'0 unde1"8tood that yo'ur entire purchases of 8en'm and ,;iru8 be covered in
thi8 contraet a.nd that we aTe to furnish all of your , equirements. . . * (Italics

supplied. )

And again , letter from respondent, dated June 5 , 1947 , addressed
to Mr. Sam HusseJJ of the Illinois Farm Bureau Serum Association
,nter alia as foJJows:

* * . I note that you state that the seTum you have lJ'urehased from Lederte
Til have been delivered by about .Tune 15th , although it is possible it is apt to
lst a little longer time. It is completely satisfactory with us If you would like
) set a date farther in the future o that you could give your counties a definite
me when they could make the change.
It i8 also stipulated in thc oontract that when you get into an oTgun'ized
cterin and pharmaceutical department you wo'uld purchase these products
)m us. In the meantime I have a salesman who is going to work the State
Illnois , calling on your counties in the promotion of these new products. 
ulr appreciate it very much if you would get a letter out to all of your
mties advising them of his coming and to show him all possible courtesy, and
'ou deem it heipful , 1 would fll'l'Teciatc IN"" ",en/Zoning the fact tha, t all 
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the 8erUin and vi1u8 req'uirernent8 are being purcha8ed from thi8 eompany- I
would apP,' eciate reoeiving a copy of the lette,- you 8end out to these eountie8

tor 'my 'information. * * * (Italic supplied. J

Respondent introduced testimony to the effect that the Illinois As-
sociation was the moving party in negotiating the original cost-plus
exclusive eontnl,ct with respondent and, during the negotiations, op-
portunity was afforded LederJe to compete for the business but nothing
came of it. Such evidence was also to the effect that the Illinois
Association , by such a contract, sought to assure its members a constant
and uninterrupted flow of serum and virus in large quantities and at
critical periods, yet it is significant to note that no testimony was
offered complaining of the quality or quantity of goods furnished
the Association by Lederle during the years preCBding 1948 , when
the first exclusive contract was effectuated.

Irrespective of the contention that the IJJinois Association was the
movant in negotiating the contract, the fact remains that the contract
(and succeeding ones) became a fait accompli 

and must speak for it-
self, and the parties thereto are chargeable with the results flowing
therefrom.

B. The Diamond Serum Company of Des Moines , Iowa, a com-

petitor of respondent, sold virus and serum to Iowa .Farm Serum
Company during the years and in the amounts foJJowing:

Oct. I , 1947-J uly 30 , 1948. -- - - -- -. - - - 

- - -

Virus
1830 985 CC_----

l:b15 950. 09_

___-

5834 340 CC

_----

l16, 686. 35. - - -
p90 950 CC_

l $2 , 199. 00- - - - --

Serum
l' 8l4 u\ 5 C'

$79 403. 72.
, 769 , 67,'i cc.

$90 469. 73.
961 000 ec

$15 087. d\J.

Oct. 1 , 1\J45-Sept. 30 , 1946_

---_---------

Oct. 1 , 1946-Scpt. 30 1947 ---- -_-_---O

The sales by Diamond to the Iowa Company lor the iiscal period
1945-1946 represented the entire production of Diamond , and during
the next succeeding period 1946- 1947 , Diamond had but one other'
customer than the Iowa Company, and Diamond's last sale to Iowa
Company was in July 1948. The record is silent. as to why the Iowa
Company ceased doing business with Diamond, but when the fact
that respondent entered into its fuJJ-requirement contract with Iowa
on April 29 , 1947 , is considered together with the advantages accruing
to Iowa by reason thereof, the rpsulting cessation 01 sales speaks for
itself. Here again, as in the instance of the Illinois Association

respondent brought out that the Iowa Company, through its counsel
sought the contract and, while offering to negotiate with LederJe on a
similar basis, did not approach Diamond. On this attempted defense
showing the same conclusion must be reached as in the same circum-
stances set up concerning the IJJinois Association.



688 DERAL TRADE COMMISSION DECISIOXS

Findings 50 F. T. C.

Further analysis from the viewpoint of injury to competition
inuring to Lederle and Diamond is graphieaJJy iJJustrated by the
foJJowing figures showing increased sales by respondent to Illinois
Association and Iowa Company, the year 1946 having been selected
as the starting point because it is the last complete year of sales under
free competitive conditions and before the 1947 fuJJ-requirement
contracts were initiated by the respondent:

Sales by Respondent to:-
Illinois Farm Bureau Serum Association:

f$134 737.48.
1946_ -- - u _ - u n u ----

-- _

U u - - u -- U -- - (16 558 200 cc.
r$327 727. 77.

1947- - - - -

- - - - - - - - - -- - ---- - -- - ---- - -

126 034 150 cc.

1948- u

. - _

- - n U" - - - u

' -

- n - - - -

- - - - - ) '

?5.l' " I, 

,) 

cc.

r $535 708. 6 I .
1949 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

- - - - - - - - - -

)38 , 812 , I 50 cc.

1950--_ . 5$151 752. 58.
- -- - - u

_- - _

- - n - -- )40 049 200 cc.r f$507 107. 59.
1901_

____--- ----- ------

l40 037 700 cc.
I(nv Farrn Serum Company:

1946___

- - - _.. - - - - - - - - - - - - - - - - - - _.. -- - - - - . - -.

. - - f
6:3 ' ;0

1. J ) Le.

r $221 , 8366G.
1947 - - -. -- n n - - ... - - u - - - - - n u

. -- - - -

- n - u ) 17
132 .'00 ce.

I $4!J7 28.'.4!J.1948- - - - -- - - -- - - 

. - - - - -

- - -- - - - - - - -- -- - u - - - - n I
, :36,111 , 295 cc.

J 8549 373. 85.
1949__

------ ---- ----- -- - - - - -- ---- - - - - --- - - -

l39 475 cc.
r 8509 690 92.

1900_

--- -- . _----_

13 33'i 200 cr'

" .

f $60:3 7\J41l.
1951

- - - - - - - - - - - - - - - - - - - - - - - - -. - - - - - - - - - - - - - - - - -

113 243 850 CC.

On the basis of the above figures compared with the tabulations of
sales by respondent's competitors to the identical purchasers, as set
forth in subparagraphs "A" aIHl "D" of this paragraph , no other
finding of fact would be compatible with the results than that such
ensued as a direct coroJJary of the respondent' s exclusive fuJJ-require-
ment contracts and the natural effects flowing therefrom.

PAR. 10. The aill and policies of respondent were to obtain con-

tracts with large volume or wholesale purchasers and to require the
latter to purehase tbeir entire requirements from respondent. The
qualifications to attain the designation of "wholesaler" before being
licensed as such by competent and legal authority (as iu fact are the
other categories of dealers and users) are flxed by the appropriate
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control agency of the United States Dcpartment of Agriculture, and
one of the requirements of a "wholesaler" is that he must have pur-
chased at least 15 000 000 ec. of serum in the previous calendar year
i. e. , he must be a large-volume purchaser. Respondent's sales are
approximately as foJJows: 95% to wholesalers; 4% to dealers , and
1 % to consumers, as defined in the B. A. I. Marketing Order as
amended. AJJ of the farm cooperative organizations, who are re-
spondent' s customers, belong to the "wholesaler" group.

Indicative of respondent's policy to monopolize the field in this
class of customers, it is deemed expedient to quote from a letter of
respondent to a potential customer, Fidelity Laboratories, Inc., of
Chicago, dated January 19, 1948. It is regretted that the foJJowing

lengthy quotation should be made but , upon the theory that one picture
is worth ten thousand words, the foJJowing is presented as a picture
of the respondent's aims and policies , painted in the words of its
president and executive offcer, and would be difleult to paraphrase
without danger of misinterpretation or loss of values:

I am not particularly interested in Re!lng serum by a mi1ion cc s or so at
a time, for that does not allow us to enlarge 0111' production suflciently to plan un
increased volume throughout the year. What I would like for you to do is to
contract with us for your entire requirements of anti-hog-cholera serUlll and
virus and definitely ob1igate yourself 10 purchase a minimum nUD1ucr of ce
in a year s time-say, for instanee, 20 or 25 mi11ion ec s and that this serum
should be paid for at a certain number of cents bclow our wholcsalc prlcc at the
time of delivery. 'l'his woulcJ be a sliding scale arrangemcnt that would be
profitable to both of us and the volume of serum that you wouJd purchase would
be large enough that we could Inaterially increase production and thcrefore
count on reducing our overhead at the Rame time.

For your information, I have already soJd for tbis year cver 160 000 000 cc
of serum and I can assurc you that with this volume that our overhead costs

etc. , are practically at a minimum and therefore would enalJle us to make serum
a great deal cheaper than any other company in the country. Wbat I want to do
is to contract with other producers , wholesalers , etc. , to brinp; our total production
up to 250 000 000 cc s a year which we can comfortably produce in our plant.
As you know , we are on a cost-vlus arrangement with tile farll bureaus and due
to this contract there is no possibility of our raising the pl'ke to suit onr o\vn

needs. W c are out to make large quantities of serum , are set up to do the job
effclentJy, and frankly, are going to start cutting serum prices down to a figure
that no one else wi1 be able to touch in the country. I helieve you wiJ be
making a very wise and profitable move by corning in with this on a proposed
setup as I have outlined above.

In addition to the actual injury to competition above found , con-
tracts of the type negotiatcd by respondent with wholesalers have had
the furthcr result and effect of enabling respondent to operate its fa-
cilities at top capacity, consistent with its forsceable seJJing ability,

40344 57- --
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and avoiding the fluctuations incident to high- and low-production
periods , thus reducing unit costs to a minimum, advantages denied
respondent' s competitors who did not indulge in respondent' s practice
of securing full-requirement contracts.

PAR. 11. The policies and contracts of the respondent have had a
further adverse and injurious effect, at another level of competition
upon competitors of the respondent in that the former have been seri-
ously hampered and hindered in maintaining the interest of dl'ug-
stores in the retail distribution of their products, the said drugstores
being unable to compete with respondent' s large wholesale customers
under the aforesaid total-requirement contracts with respondent. 
example of this is found in the ease of Fidelity Laboratories , Inc. , a
competitor of respondent. Combined sales by Fidelity in the States
of Iowa and Illinois to its customers foJJow :

Year Serum

f$31 554. 72_

__-

688 800 e" - --
J$17 028.9L--

216 050 cc_

f$35 396. 7L--
151 035 cc_---

J$I ;,18766___-
1893 1.10 c,,--

$16 253. 60-- --

377 850 cc--

J$12 789. 97-___-
270 100 cc--

$13 034 . 3L- ---
1943 250 eo-- ---

1945 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

1946 (lst 6 mos. only; figures for last 6 mos.
una vailable).

1947 - -- - - - - -- - - - - - - -

- - - - - - - - - - - - - - - - --

1948- - - - - - - - - -- -- - - - 

--- - - -- - - - - - - - - - --

1949- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - --

1950- - - -- - - - -- - - - - - ---

- - - - - - - - - -- - - - --

1951- --- - - - -

--- -- -- - -- -- - -- -- - - - - - -- --

Virus
474. 12.

340 920 cc.
380. 57.

164 180 ce.
12934.

224 285 cc.
528. 49.

109 745 cc.
763. 58.
040 ec.
501.41.
015 cc.
29395.
195 cc.

Examination of the foregoing figures indicates the time of break or
decline in Fidelity s sales took place in 1948 , which is concurrent with
the time of negotiation and efIective dates of respondent' s contracts
with its wholesalers as hereinbefore delineated. And further, Fidel-
ity enjoyed 36 drug store accounts in these States in the year 1945; it
had only 23 in 1948 and but 12 in 1951. An attempt to meet this situa-
tion by placing traveling salesmen in these States failed because of the
aforesaid competition.

pAH. 12. Not only is the aggregate doJJar volume of serum and virus
and other products sold by respondent to its customers pursuant to the
restrictive conditions and agreements hereinabove found to be sub-
stantial , but such sales , made under such conditions and restrictions
materially lessen competitive sales in each of the trade areas in which
said customers arc located; and respondent, during all the time men-
tioned in the complaint , would have been , and would now be , in free
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and open competition in the sale of such products in commerce were it
not for the suppression of said competition in the manner and form
hereinabove found.

PAll. 13. Respondent's sales and contracts for sale of ser m and virus
on the aforesaid conditions, agreements, and understandmgs that the
purchasers thereof shan not purchase like or similar products of 

om-

petitors may have, have had , and now have, the effect of snbstantmJJy
lessening competition in the line of commerce in which the respondent
is engaged and in the line of ommerce in which the customers and
purchasers of respondent are engaged; and have had , and now have , a

tendency to create a monopoly in respondent in the sale in commerce
of such products sold by the respondent.

CONCLUSION

The roord in this proceeding establishes that respondent has entered
into contracts with sixteen of its wholesale customers under which these
customers have agreed to purchase their entire requirements of anti-
hog cholera serum, hog cholera virus, and other products sold by the
respondent, from respondent. Respondent is the largest of nine " lay
producers of serum and virus in the United States. Respondent'
sales to its sixteen wholesale customers who have agreed to purchase
their entire requirements of serum , virus, and other products from
respondent have increased considerably since the execution of the
agreements, and respondent's volume of business under these agree-
ments is substantial. As a result of resrrmdent's exclusive dealing
arrangements with sixteen of its wholesale customers , a very substan-
tial portion of the available market for serum and virus has been fore-
closed to respondent' s competitors, and competing manufacturers and
producers have suffered the loss of a substan .;ial volume of the business
enjoyed by them previous to the execution by the respondent of the
restrictive contracts.

It is thus established that respondent has made sales and contracts
for sale of its products on the condition , agreement, and understanding
that the purchasers shaJJ not deal in like or similar products of com-
petitors and that the effect of such sales and contracts for sale on such
condition, agreement, and understanding has been to substantiaJJy
lessen competition between respondent and its competitors and to tend
to create a monopoly in the respondent.

Respondent introduced evidence to the effect that its contracts with
certain of its large volume purchasers , whose names included the word
Anchor " were entered into for the purpose of protecting the
Anchor" name and respondent's investment and extensive advertis-
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ing to promote that name. Some of these customers were Anchor
Serum Company of Iowa; Anchor Serum Company of Mississippi;
Anchor Serum Company of Minnesota; Anchor Serum Company of
Illinois; Anchor Serum Company of Grand Island , Nebraska; Anchor
Serum Company of New Mexico; and Anchor Serum Company of
Louisiana. Respondent's contracts with these purchasers were on a
fun-requirement basis and aJJ of them contained the provision that the
purchaser was:

. * * at libcrty to make such purchases elsewhere to the extent the party
of the first part (respondent) is unable or unwiling to supply the same.

Respondent claims that these contracts, with their restrictive pro-
visions , are fuJJy justified because their purpose was to protect re-
spondent' s trade name and good will attaching to the name "Anchor.
It is noted , however, that the evidence fails to indicate that these pur-
chasers would improperly brand or advertise competitive products
handled by them or that they would do any other act inimical to the
respondent in the absence of the restraint imposed by the contracts.
Nor is there any evidence indicating effort on the part of the respond-
8nt to assure it adequate protection without resorting to methods
which are clearly unlawful. See International Business , etc. 

United States 298 U. S. 131.
Respondent also introduced the testimony of authorized agents of

two of its large volume contract purchasers, \"ith whom it had fuJJ-
requirement contracts , to the effect that negotiations for such contracts
had been initiated by the purchasers and not by the respondent. Such
testimony further tended to show that this action was motivated by a
desire on the part of the purchasers to achieve assured continuity of 

supply of respondent's products , and that such contracts would 
otherwise beneficial to the purchasers in giving them advantageous
prices and freedom from "shopping" around among the various
producers in the industry.

In the Commission s view , no consideration of economic merit, ex-
pediency, or necessity is sufficient to constitute an adequate defense 
those acts which are proscribed by the applicable provisions of the
Clayton Act here invoked. It is, therefore, immaterial at whose in-
stance the negotiations for the contracts were instigated , or whether
the contracts were for the benefit of respondent or its customers. 
may be pertinent to here point out also that these parties are the only
ones whose interests were considered by the respondent, as a result of
which the tri-dimensional aspect of the situation was disregarded and
the interests of the public and of those competitors of the respondent
to whom injury ensued from the acts of the respondent were not con-
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sidered. United States v. United Shoe jJ achine?'y Oorp. 264 Fed.
138; Unitcd States v. International B1 siness il achines OO?' 13 F.
Supp. 11 aff' 288 U. S. 131; United Shoe ill achinery Oorp. v. United
States 258 1T. S. 451; and as particularly apposite: Standard Oil 00.
of Oalif. v. United States 337 U. S. 293.

Respondent ehaJJenged the jurisdiction of the Commission on the
ground that jnrisdiction of the subject matter is vested solely in the
Department of Agricultnre by the Anti-Hog Cholera Serum and Hog
Chole.ra Virus Act of 1935 (7 U. S. C. A. 88851- 855). This conten-
tion finds no support in the specific language of the said Act, nor in
any reasonable construction thereof. Further, neither the order of the
Secretary of Agriculture nor the marketing agreements entered into
pursuant to the directions and authority of said Act are susceptible
of any such construction , nor indeed could they be effective to oust
the Commission s jurisdiction in the absence of dear and unequivocal
legislative lnngwtge of specific intent.

The respondent is not exempt from the operation of the antitrust
),t\vs , ns the Oltly contracts exempted by the said Act arc those pro-
vided fOt"in tlte Act. This question of exemption from operation of
the antitrust Jaws was considered in the ease of Ameyican Ooopera-
hoe Se;o/cin _:l88 v. Anchor 8m'urn 00. 153 F. 2d 907 , which was a
suit for treble damages against Anchor Serum and the Illinois Farm
Burea.ll Association to recover for violation of Section 2 of the Clay-
ton Act , as amemJcd. In that ease tlw same plea of exemption was
urged by this respondent, with adverse J'suJts to it. 

See also: Hinton
v. (/oZlImbia RioCl Packers 131 F. 2d 88; J! anaka v. Jlonterey Sa/
dine Industries , Inc. 4J F. Supp. 531.

The Commission therefore concludes that the acts and practices of
the respondent as hereinabove found constitute a violation of Section 
of the Act of Congress entitled "An Act to supplement existing laws
against unbwful restraints and monopoJie. , and for other purposes
approved October 15 , 1914 (the Clayton Act).

OHDEH

It is ordered Tbat the respondent , Anchor Serum Company, a cor-
poration , and its offcers , agents, representatives , and employees, di-
rectly or through any corporate or other device , in connection with the
offering for sale, sale, or distriblltion of anti-hog ebolera serUII or
hog cholera virus in commerce , as "commerce " is defined in the Clayton
Act , do forthwith cease and desist from:

1. SeJJing or making a contract or agreement for tbe sale of any
such products on the condition , agreement , or undersifnding that the
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purchaser of said products shaH purchase aH of his (its) requirements
from respondent or that otherwise requires that the purchaser thereof
shall not use or deal in or seH the goods , wares, and merchandise of a
competitor or competitors of the respondent.

2. Enforcing or continuing in operation or effect any condition
agreement, or understanding in, or in connection with, any existing
sales contract, which condition , agreement, or undcrstanding is to the
effect that the purchaser of said products shaH purchase aH of his (its)
requirements from respondent or which otherwise requires that the
purchaser thereof shaH not use or deal in the goods , wares, and mer-
chandise of a competitor or competitors of the respondent.

It is further ordel'ed That the respondent shaH , within sixty (60)
days after scrviec upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in which
it has complied with this order.

Commissioners Mason and Carretta dissenting.

DlSSE="TING OPIKION OF COJ\1JllSSlOXEH ALllEHT A. CAHRETTA

The Commission s "Order Disposing of Respondent's Appeal from
Initial Decision of the Hearing Examiner" states, among other things:

One of respondent' s contentions is that there is insuffcient evi-
dence in the record to support the hearing examiner s findings with
respect to ' other biological products ' and that , therefore, the hearing
examiner was not warranted in including ' other biological products' in
the prohibitions of the order. The Commission agrees with this
,contention of the respondcnt.

I disagree with the majority of the Commission when it concludes
that the above-quoted contention of the respondent is suffcient to war-
Tant a modification of the Order recommended by the Hearing Ex-
aminer in this matter, which Order applied its inhibitions to anti-hog
cholera serum or hog cholera virus or other biological products or
similar or related products. The Commission, having been con-
vinced by the argument made by respondent, has modified the Order
of the Hearing Examiner by limiting such Order to anti-hog cholera
serum or hoq cholera virus. This I believe to be error.

Dy referring to the very "Findings as to the Facts" which the major-
ity of the Commission uscs as the basis for its modificd Order, we find
that in Paragraph Four thercof , the Commission states:

In the course and conduct of its said business respondent has been
at aH times herein mentioned , in active and substantial competition
in interstate commerce with persons, flrms, and other corporations
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similarly engaged in the sale and distribution of serum, virus and
other biological products. (Italics added.

From the foregoing, it must be concluded that the Commission is
convinced that the subject respondent is in competition with other
firms not only in the sale and distribution of serum and virus , but also
in the sale and distribution of other biological products.

In Paragraph 6 of the Commission s "Findings as to the Facts
the Commission, among other things, states:

Respondent, in the course and conduct of its said business, has
executed written contracts of sale of its products with sixteen of its
wholesale customers. While the specific language of these contracts
varies, each contract contains a clear and unambiguous clause requir-
ing the customers to purchase aJJ their requirements of serum, virus
and other biologicals or pharmaceuticals which respondent seJJs, only
from the respondent. (Italics added.

This Finding appears to be conclusive as to the extent of the ex-
clusive dealing contracts of the respondent. Such contracts relate
not only to serum and virus, but also to "other biologicals or phar-
maceuticals.

In Paragraph 9 of its "Findings as to the Facts " the Commission
among other things, states:

"As a result of respondent's exclusive dealing contracts aforesaid
competing manufacturers and producers have suffered loss of a
substantial volume of business by them enjoyed previous to adoption
by respondent of its exclusive contracts. (Italics added.

This finding of the COH.nission does not say that the competing
manufacturers and producers have suffered loss of a substantial vol-
ume of only their business in anti-hog cholera serum or hog cholera
virus. It states that the competing manufacturers and producers
have suffered loss of a substantial volume of business-which must be

read to include serum, virus and other biologicals as well. (By refer-
ring to Paragraph Four of the "Findings as to the Facts " we note

that respondent's competitors are engaged in the sale and distribution
of serum , virus, and other biological products.

Paragraph 12 of the Commission s "Findings as to the Facts" reads
as foJJows:

Not only is the aggregate dollar volume of serum and virus and
other products sold by respondent to its customers pursuant to the
restrictive conditions and agreements hereinabove found to be sub.
stantial , but such sales, made under such conditions and restrictions
materiaJJy lessen competitive sales in each of the trade areas in whie)
said customers are located; and respondent, during an the time men
tioned in the complaint, would have been, and would now be, in fre
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and open competition in the sale ol8uch product8 in COlnmerce were it
not for the suppression of said competition in the manner and form
hereinabove found. (Italics added.

By the use of the term "other products" in the above-quoted Find-
ing, the Commission must have intended to refer tothe other biological
products or similar or related products which are sold by the respond-
ent. "What else could the Commission have intended?

I am of the opinion that the record in this case is suffcient to war-
rant the issuance of a cease and desist order against this respondent
in the language as recommended by the Hearing Examiner. The
Order of the Commission should apply not only to anti-hog-cholem
serum or hog" cholera virus, but also to other biological products orsimilar or related products. 

The reasoning used by the Commission in the order issued herein
seems to indicate that in a Section 3 proceeding, the Commission has
the burden of proving "effect upon competition" for each and every

product distributed by a respondent. I am not wiJJng to bind myself
to such an interpretation of the statute. It is my opinion that when-
ever a man factureI' enters into exclusive dealing contracts with its
customers , and such contracts cover all of the p1'od'Lwt8 manufactured
by such respondent, the Commission need only show that the effect of
Euch contracts may be substantiaJJy to lessen competition in its field
of operation. If such manufacturer seJJs or distributeR 100 separate
and distinct but related products , the Commission should not be re-
quired to prove the eJIect upon competition as to each and everyone of
the 100 products. It should suffce , when exclusive dealing contracts
cover a manufacturer s entire line of products, if the Commission were
required to prove the effect upon competition of such exclusive dealing
contracts. Competition , in this ease, must 01' course rclate to eompc-
tition among those distributing approximately the same linc of goods.

In this instant case, the respondent sold anti-hog-cholera serum, hog
cholera virns, and other biological products. Its competitors sold the
3ame line of products , although some nmy have sold only the serum
md the virus. Consequently, even if we grant for the sake of argu-
nent that in the instant case, counsel in support of the complRint only
'roved the "effect upon competition" as it relates to anti-hog-cholera
')rum and to hog cholera virus , the Commission may nevertheles.
sue its Order in such form as to apply also to "other biologicn.l
"oducts or similar or related products.
As authority for my opinion in this matter, I should like to cite the
eision of the Supreme Court of the United States in the matter 
'deralTrarle Commi88ion v. The Ruberoid Co. 343 U. S. 470 (1952).
e Huberoid ease involved a violation of Section 2 (a) of the Clayton
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Act, as amended by the Hobinson-Patman Act. Since the instant case
involves a violation of Section 3 of the same Act, I should like to
point to similarities in the two sections. Section 2 of the Clayton
Act pertains to discriminations in price, service or facilities. How-
ever , Section 2 does not make unlawful aJJ such discriminations. They
are unlawful only "where the effect of such discrimination may be sub-
stantially to lessen competition or tend to create a monopoly in any
line of co-nl'nerce or to injure , destroy, or prevent competition with
any person who either grants or knowingly receives the benefits of
such discrimination, or with customers of either of them. (Italics
added. Section 3 pertains to tying or exclusive leases , sales or con-
tracts. However, not aJJ such leases , sales , or contracts arc unlawful.
They are unlawful only "where the effect of such lease, sale or con-
tract for sale or such condition , agreement or understanding may be
to substantially lessen competition or tend to create a monopoly in any
line of cO?nmerce. (Italics added.

From the foregoing, it may be seen that the tests are approximateJ
the same, and that both Section 2 and Section 3 use the language "
any line of conunerce.

In the Ruberoid ease

Ruberoid Co. upon the
Supreme Court stated:

Orders of the Federal Trade Commission are not intended to im-
pose criminal pnnishment or exact compenslLtory damages -for past
acts, but to prevent iJJegal practices in the future. In carrying out this
funetion the Commission is not limited to prohibiting the iJJegal
pmctice in the precise form in which it is found to have existed in the
past. If the Commission is to attain the objectives Congress en-

visioned , it cannot be re(l1li red to confine its road block to the narrow
lane the transgressor has traveled; it must be aJJmved effectively t.o
close aJJ roads to the prohibited goal , so that its order may not be by-
passed wit.himpnnity.

In that case, the Snpreme Court also stated:
Congress placed the primary responsibility for inshioning such

orders npon I he COI1Jmission , amI Congress expected the Commission
to exercise a specia 1 competenc.e in fonnnlating remedies t.o deal with
problems in the general sphere of' competitive practices. Therefore we
have said that ' the conrts wiJ1 not interfere execpt where the remedy
selected has no reasonable relation to the nnlawf111 practices fonnd to
exist.

' "

In Eugene Dietzgen Co. v. FedeTal l'Tade Commission 142 F. 2u

321 (1914), the United States Court of Appeals for the Seventh Circuit
had before it, among other things, the qnestion pertaining to the in-

in disposing of the attacks made by The
breadth of the Commission s order, the
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suffciency of the evidence to support the order as entered by the
Commission. There, the Court said:

Complaint is made that the evidence chiefly concerned itself with
blue print paper and other reproduction papers and cloths, whereas
the order covers a multitude of items as to some of which there was
little or no evidence.

Notwithstanding the foregoing complaint made by respondents, the
Seventh Circuit approved the order of the Commission.

In Local 167 v. United States 291 U. S. 293 (1934) the Supreme
Court considered an appeal from an injunction issued under the Sher-
man Act for violations of Sections 1 and 2 thereof. Although the
principal commodity was live poultry, the injunction also included
poultry feed, or other commodities necessary to the poultry busi-

ness." In approving the breadth of the injunction issued therein, the
Supreme Court said:

Having been shown guilty of coercion in respect of the coops in
which poultry is kept and fed, appeJJants may not complain if the
injunction binds generaJJy as to related commoditics including fecd
and the like.
In further support of my position , see also: Ii ershey Chocolate

Corporation v. Federal Trade Commission 112 F. 2d 968 , 971-972
(3rd Cir. 1(41); Iiaskelite J.anufactu1'in,q Corporation v. Federal
Trade Commission 127 F. 2d 765 , 766 (7th Cir. 1(42) P. Lorillard

Co. v. Federal Trade Commission 186 F. 2d 52, 58-59 (4th Ci"
1950); Consumer Sales Corporation v. Federal Trade Commission
198 F. 2d 404 , 408 (2nd Cir. 1952).

Based upon the record in this case , and based upon the same "Find-
ings as to the Facts" adopted by the majority of the Commission , it is
my opinion that the Order to Cease and Desist included in the initial
Decision of the Hearing Examiner should have been adopted in its
entirety by thc Commission.

Commissioner Mason concurring.
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IN THE MATTR OF

ASTOR INDUSTRIES , INC. ET AL.

DECISION IN REGAHD TO THE ALLEGED VIOLATION o ' THE FEDEHAL TRDE
COMMISSION ACT

Docket 5889. Complaint , June 27, 1951-Decision, Feb. 1954

Where a corporation and its three offcers , engaged in the competitive sale to
distributors and retailers of sewing machine heads imported by them from
Japan , upon some of which there appeared on the back of the vertical arm
a deealcornania displaying- the word "Japan" and upon some of which there
appearecl on brass or brass colored medallions on the front of the vertical

arm , the words "Reg. Applied for Hudson" or "Reg. Applied for Hudson
Japan , and of the completed sewing machines of which said heads were a
part , and, as thus engaged , in attachinp; to said heads at the only place
provided tberefor motors marked "Made in U. S. A." thus concealing the
aforesaid marking on said imported heads

(a) Offered and sold tile aforesaid machines upon some of which the word
Japan" as included on the front of the vertical arm , as above set forth

was, by virtue of the lettering, coloring, and general arrangement, in-
distinct , diffcult to read , unemphasized , and distinguishable only by careful
hlspecUon , with no adequate nlarking to show the place of manufacture or
origin of said imported beads; and

(b) l"alsely represented that their said sewing machines were manufactured

by or connected in some way with the Hudson Motor Car Company, through
conspicuously branding their said machines with the naroe "I-Iuuson" and
use thereon of the w" rds "The Hudson Sewing Machine Co. , and the featur-
ing of said name In instruction booklets , advertising circulars , displays, and
letters:

Held l'hat such acts and practices , undcr the circumstances set forth , were all
to the prejudice and injury of the public and of their competitors and con-

stituted unfair methods of competition in commerce and unfair and decep-
tive acts and practices therein.

Before Mr. Frank Bier hearing examiner.

Mr. William L. Taggart for the Commission.
Mr. Joseph N. Klapper of New York City, for respondents.

DECISION OF THE CO::J\IISSION AND ORDER TO FILE HEPOHT OF COMPLIANCE

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission , on ,June 27, 1951, issued and subse-
quently served its complaint in this proceeding upon Astor Industries
Inc., a corporation , and Max Goldberg, Manny Goldberg, George
Zuckerman, Henry Spiegelman , and John D. Bussel , individuaJJy and
as offcers of said corporation , charging them with the use of unfair
methods of competition and unfair and deceptive acts and practices in


