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Decision 50 F. T. C.

IN THE MAT'I'ER OF

DOI IS SA VITCH TRADING AS PERSONAL DRUG CO. AND
LEO SA VITCH

DECISIO:K AND OPINION IN REGAIW TO THE ALLEGED VIOLATION OF THE
l'EDERAL TRADE CO IMISSION ACT

Docket 6089. Complaint , MaT. 1.953-Decision, MaT. 2.1, 195.1

Where an individual trading as Personal Drug Co. , and bel' manager wbo directed
and controlled the business , engaged in the interstate sale and distribution of
Inedicinal preparations which they designated as "Quick-Kaps" and as

Lay Capsules ; in advertising in ncwsprqlers of interstate circulation

including the "Afro-American
Falseiy represented by implication tbat tbe use of their preparations would

provide relief from deiayed menstruation due to pregnancy; and specifically
represented tbat its use would provide relief from said condition due 
minor functional disorders and borderline anemia; when said product was
of value only in those infrequent cases due to iron-deficiency anemia and
then only if taken as directed for at ieast 30 clays;

Held That such acts and practices , nnder tbe circumstances set fortb , were to the
prejudice of tbe public and constituted unfair and deceptive acts and
practices.

Before jJ r. William L. Pack hearing examiner.
Mr. Edward F. J)o'wns for the Commission.
lIfr. George Landesman of New York City, :1'01' respondents.

DECISION m' THE COJ'IJfISSION

The Federal Trade Commission on March 31 , 1953 , issued a com-
plaint charging Doris Sa vitch , an individual trading as Personal Drug
Co. , and Leo Savitch , individually and as manager of said company,
with having violated the Federal Trade Commission Aet by dissem-
inating false advertisements of a drug preparation sold by them under
the names "Quick-TCaps" and " Lay Capsules. Respondents filed
an answer denying that their advertisements were false or misleading.

Pursuant to notice, hearings were held in vVashington , D. 

June 25, 1953 , and in New York City on September 9 , 1953 , before
vVilliam L. Paek, a hearing examiner, designated by the Commission
to hear this proceeding. Full opportunity to be heard, to examine
and cross-examine witnesses, and to introduce evidence bearing on
the issues was afforded all parties. The testimony and other evidence
were 1' eorded and fied in the offce of the Commission.

Filing of proposed Endings and conclusions having been waived
the hearing examiner filed his initial decision on October 9 , 1953 , in
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which he concluded that respondents have not advertised their prep-
aration as an abortifacient as alleged but have violated the Federal
Trade Commission Act by falsely advertising that their preparation
is effective in the treatment of delayed menstruation due to functional
troubles other than iron deficiency anemia.

Thereafter, counsel supporting the complaint appealed to the Com-
mission from this initial decision. This appeal was submitted to the
Commission upon briefs of the parties , oral argument not having been
requested.

Upon consideration of the entire record herein , the Commission , for
the reasons stated in the written opinion of the Commission issued
herewith, hereby grants the appeal of counsel supporting the com-
plaint insofar as it takes exception to the conclusion in the initial deci-
sion that respondents have not falsely advertised their preparation as
Ul abortifacient and insofar as it docs not find that respondents falsely
advertised that borderline anemia is a cause of delayed menstruation.
In lieu of the initial decision the Commission issues its findings of fact
conclusion , and order LS folJows:

FINDJNGS OF FACT

1. Busine88 of the Re8pondents

Hespondent Doris S LVitch is an individual trading as Personal Drug
Co. , with her principal pbce of business located at 6 Hester Street , New
York , New York. Hespondent Leo Savltch is the manager of this
business and directs and controls its operations. Respondents ' busi-
ness consists of the sale and distribution of a medicinal preparation
designated by them as " Quick-Kaps" and as " Lay Capsules. Re-
spondents also sel1 this preparation while trading under the name
Kew York Drug Co.
Hespondents sell this preparation to purchasers locat"d in vaI'ious

States of the Cnited States, other than Nmv York, and during the
period of time involved herein have regularly caused this preparation
when sold to be shi ppecl from their place of business in the State of
Kew York to jJ)ese purchasers , in interstate commerce.

The preparation is compounded by respondents in capsule forll m(l
is uswIIly sold in boxes containing 21 capsules. Each capsule contains
the fol1owing ingredients:

Powdered Extract of PulsatilJa uu___--_u_- ---- 1/10th grain
Powdered Extract of Cimicifuga--

___ _--

1/10th grain
Ferrous Sulphate_

___

_u_-

--- ---

_. 3 grains
Thiamin Hydrochloride-- u--

_-- -------

---- 1milJigram
Manganese Dioxide--

_--- ------

---- 1/4th p,Tain
Lactose , quantity snflkient to complete fiIling of capsule.



830 FEDERAL TRADE COMMISSION DECISIONS

J!'indings 50 F. T. 0.

The directions for use of the preparation are as follows:
Dose :-Adults One capsule three times a day until relieved.
tion persists , a physician should be consulted.

A verage
If condi-

II. Respondents ' Ad'uertisements

Sales or the preparation are solicited by respondents principally
through the medium of newspaper advertisements. Certain of these
advertisements have been carried in newspapers having interstate cir-
culation. Others have been carried in newspapers circulated within
States other than the State of New York for the purpose of inducing
and which were likely to induce the purchase of respondents ' prepara-
tion in interstate commerce, A typical advertisement reads as follows:

PERIOD DELAYED?

(Overdue)

Don t Hisk Disaster

Don 'V01'Y

At last-it CAN BE SOLD , a new, extra effcctive Doctor-approved formula-
Quick-Kaps " capsules llay relieve you of your gest wOlTy-\vhen due to JninoI'

functional menstrual deiay or borderline anemia. Scientifically preparf'd by
registel'ed Pharmacists " Quick-Kaps" capsules contain only medically recognized
arugs , having no harmful after effects--Complete supply-packed in a confidential
box only OO. Senel no money aud \h' will mail C. O. D. plus small postal and
C. O. D. charges or send $5.00 cash and we wil rush AIRMAIL. "Just the thing
to have on hand.

For the reasons stated in the written opinion of the Commission
issued herewith , the Commission believes that these advertisements , by
implication , represent that the 11se of respondents ' preparation will
provide relief from delayed menstruation due to pregnancy. In addi-
tion , they specifically represent that its use will provide relief from
delayed menstruation due to minor functional disorders and borderline
anemIa.

Ill. Value of Respondent8 ' PTepamtion

The greater weight of the evidence is tllat the only ingredient pres-
ent in respondents' preparation in a therapeutic dosage is ferrous

(iron) sulphate. This ingredient is present in suffcient quantity to
constitute a minimum therapeutic dosage in the treatment of iron
deficiency anemia if given as directed over a period of at least thirty
days.

The very great majority of cases of delayed menstruation are due to
pregnancy. One of the infrequent causes may be iron deficiency
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anemia. Borderline anemia is not a cause of delayed menstruation.
Respondents ' product is of no value in any case of delayed menstrua-
tion other than in those infrequent cases due to iron deficiency anemia
and then only if taken as directed for at least thirty days.

IV. General Conclusion

To the extent that respondents have advertised that their prepara-
tion will relieve cases of delayed menstruation due to pregnancy or
borderline anemia or any other cause other than iron deficiency ane-
mia, their advertisements are false and misleading in a material re-
spect. Their use of such advertisements has the tendency and capacity
to mislead and deceive a substantial portion of the public as to the
value of respondents ' preparation and to cause them to buy respond-
ents ' preparation because of their mistaken belief.

CONCLUSro

The acts and practices of respondents as hereinabove set out are to
the prejudice of the public and constitute unfair and deceptive acts

and practices in commerce within the intent and meaning of the
Federal Trade Commission Act.

ORDER

It is oTdered That the respondents, Doris Savitch, individually,
trading as Personal Drug Co. , or trading under any other name, and
Leo Savitch, as manager of her said business, their representatives

agents and employees, directly or through any corporate or other
device, in connection with the offering for sale, s tle or distribution of
their medicinal preparation designated "Quick-Kaps" or " Lay
Capsules" or any preparation of substantially similar composition or
possessing substantially similar properties , whether sold under the
same names or under any other name, do forthwith cease and desist
from:

1. Disseminating or causing to be disseminated by means of the
LJnited States mails or by any means in commerce, as "commerce" is

defined in the Federal Trade Commission Act, any advertisement
which represents , directly or by implication:

(a) That the use of said preparation will terminate pregnancy;
(b) That said preparation is of any value in cases of delayed

menstruation, unless such representations be expressly limited to those
cases due to iron deficiency anemia and in which the use of said
preparation is continued for a period of time not less than one month;

(c) That borderline anemia will cause delayed menstruation.
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2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to induce
directly or indirectly, the purchase in commerce, as "commerce" is
deflned in the Federal Trade Commission Act, of said preparation
which advertisement contains any representation prohibited in
paragraph 1 hereof.

It is further oTdered That respondents shall , within sixty (60) days
after service upon them of this order , file with the Commission a report
in writing setting forth in detail the manner and form in which they
have complied with the order to cease and desist.

(WINION" OF THE CO:\I:\IISSIOK

By GWYKKE , Commissioner:
This matter is before the Commission on the appeal of counsel sup-

porting the complaint from the initial decision of the hearing examiner
denying in part the relief demanded in the complaint. \Vritten briefs
have been subrnitted and oral argument was not requested.

The complaint charges that respondents are violating the Federal
Trade Commission Act in the sale and distribution of a preparation
containing drugs, as "drugs" are defined in the Federal Trade Com-
mission Act, designated by them as "Quiek-Kaps" and as " Lay

apsu es.'
The qnestions presented are:
(1) Have the respondents represented directly or by implication

that their preparation is an abortifacient when used as directed?
(2) If so , is said representation true?
(3) Have respondents represented that their preparation will pro-

vide aftective relief from delayed menstruation when due to minor
functional disorders, that borderline anemia will cause delayed mell-
struation, and that their preparation will provide eflective relief
therefor ?

(4) If so, are these representations true?
Hespondent Doris S n'itch i" an individnal trading as Personal Drug

Company with her principal place of business in the city of N ew York.
liespondent Leo Savitch is the manager of the business and cont!'ls
its operations. Respondents are engaged in the sale and distribution
of a merlicinal preparation desigmlted by them as "Quick-Kaps" and
as " Lay Cap"ules" and cause this preparation when sold to be
transported from their place of business in New York to purchasers
in various other States and in the District of Columbia , and maintain
a course of trade in their preparation in commerce among the various
States and in the District of Columbia.
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On or about August 2 , HJ52 , respondents caused the following ad-
yertisement to be published in a newspaper , to wit , the Afro-American
which advertisement was disseminated in interstate commerce:

PEHIOD DELAYJeD'

(therdue)

Don t IUsk Disaster

Don t Worry

At last-it CAN DE SOLD , a new , extra effective Doetor-approved formula-
Quiek-Kaps" capsules Ilay n'lieve yon of yonI' biggest \VUlTy-when due to

Iniuor fUllctional menstrual delay or borderline anemia. Scientifically pre-
pared by registered Pharmacists "Qukk-Kaps " capsules contain only lnedically
recognized drugs , having no harmful after effects- Completc Supply-packed
in a confidential hox only 86.00. Send no money and we will mail C. O. D. pIns
small postal and C. O. D. charges or send $G.OO cash and we wil rush AIR MAIL.
.lust the thing to have all hand.

The first question is , does the above advertisement represent directly
or by implication that Quick-Kaps is an abortifacient when used as
di rected ?

Some of the words and phrases used in the advertisement are sig-
nificant. For exmnpJe: "Don t worry Don t Hisk Disaster May
reJieve you of' YOUI' biggest wOl'y ledically recogni;red drugs hav-
ing no harmfuJ after eJlects

---

compJete suppJy packed in a con-

fidentiaJ box. These are not the words ordinari)y used to advertise
a preparation whosc soJe cJaim is that it wilJ reJieve delayed menstru-
ation due to minor functional disorders, or borderJine anemia. "
last it CAN BE SOLD, a new, extra effective Doctor-approved
formula." The testimony of the medical experts was to the effect that
the drugs making up the preparation were known and had been in use
for some time. The above-quoted phrase wouJd seem to imply that

either because of a change in the Jawor recent medical discoveries, a

llew preparation was now being put un the market , a statement not
borne out by the evidence. The advertisement also reads: " Send $5.
cash and we wiJJ rush AIl'1 MAIL.

" "

Just the thing to have on hand.
The physical makeup of' the advertisement is also worthy of consid-

eration. The words "Period Delayed (Overdue) Don t Risk Dis-

aster, Don t IV orry" are alJ at the beginning of the advertisement and
in heavy type. The qualifying clause "when due to minor functional
menstrual deJay or borderJine anemia" is in smalJ type as is mudl
of the rest of the advertisement.

In determining the construction that may reasonably be put upon
an advertisement, it should , of course , be considered as a whole and

403443--57--



834 FEDEHAL THADE COMMISSION DECISIOKS

Opinion 50 F. 'l.

against a background of general experience and knowledge. It is a
well-known fact that the sellng and distribution of preparations or
devices for the producing of an abortion is generally prohibited by
law. Persons looking for such a product would not expect to find it
advertised with the same clarity and directness as in the case of prod-
ucts not so prohibited. This advertisement seems to invite a reading
between the lines. It is reminiscent of the situation existing in boot-
legging days when a knowing wink might convey to the prospective
purchaser the thought that the liquid being sold as "

cold tea" was in
fact ilegal intoxicating liquor. 

As pointed out by the court in Aron-berg, tmding as Positive Pr'od' ucts Company v. F, T. C. 132 F. 2d
165 :

The ultimate impression upon the mind of the reader arises from
the sum total of not only what is said but also all that is reasonablyimplied.

The medical testimony is to the effect that the most common cause of
delayed menstruation is pregnancy. An the medical witnesses testi-fied that when a patient comes to them because of delayed menstrua-
tion , the first thing they look for is pregnancy. One of the witnessesfor respondent testified that some of his patients in such a situation
were worried because they might be pregnant. He also testified that
in the early part of a pregnancy, the patient would have no way of
knowing whether the delayed menstruation was due to a pregnancy, a
minor functional disorder, or anemia , or any other cause.

In view of this medical testimony, it is reasonable to believe that
some persons "worry" about delayed menstruation and might think it
was due to pregnancy. To such persons desiring for any reason to
terminate that condition , respondents ' advertisement could well be
construed as promising relief. 

In any eveJ1t,_the);J:rej)tal condition such person is an element to be considered in arriving-
a:Cwhich-con-structio itr abl pli tliP Iit)f(J Il.

' . -

As to this issue, the hearingexamiiler found that it is 
possible thatin isolated instances , respondents ' advertisement might be interpreted

as representing that the product is an abortifacient, but concluded that
the advertisement was not reasonably subject to such construction and
that it does not have the tendency and capacity to cause any substan-
tial portion of the public to believe that the preparation is of 

Ie red asabortifacient.
We disagree with this finding and find the facts to be to the contrary.
Counsel supporting the complaint, after laying the proper founda-

tion , asked his medical witnesses as to their observations of the impres-
sions created by the advertisement on their patients suffering from de-



PERSONAL DRUG CO. ET AL. 835

828 Opinion

layed menstruation. This evidence was offered and offer of proof was
made on the authority of the following cases: Benton Announcements
Inc. v. F. T. C. (July 6 , 1942), 130 F. 2d 254; Charles of the Ritz

Distributing Corporation v. F. T. C. (July 6 1944), 143 F. 2d 676;

Stanley Laboratmies, Inc. v. F. T. C. (October 20 1943), 138 F. 2d

388.
Because of the view we take as to the suffciency of the evidence in

the record, we find it unnecessary to pass on the correctness of the
ruling of the hearing examiner in refusing to admit this evidence.

On the second question , it is undisputed that the preparation is not
an abortifacient.

As to the third question , we find that the advertisement does repre-
sent that the preparation will provide effective relief from delayed
menstruation when due to minor functional disorders , that borderline
anemia will cause delayed menstruation , and that the preparation will
provide effective relief therefor. The remaining question, therefore
is as to the truth of these representations.

Although there is some difference of opinion among the medical
witnesses, we believe that counsel supporting the complaint has sus-
tained the burden of proviug that borderline anemia , as defined hy
the doctors, will not cause delayed menstruation. The evidence indi-
cates that there are various causes for delayed menstruation and that
with the exception of iron deficiency anemia, the various ingredients
of respondents ' preparation in the amounts indicated would have no
therapeutic effect in correcting such causes.

The testimony does indicate (as found by the hearing examiner)
that the ferrous sulfate (iron) in the preparation would be of thera-
peutic benefit in the treatment of delayed menstruation when the con-
dition was due to that type of anemia known as iron deficiency anemia
provided the preparation was taken over an extended period of time

of not less than one month. We do not regard this as particularly
material because neither in the complaint nor in respondents ' adver-
tisement was any such issue presented. So far as anemia is concerned
the respondents claim that borderline anemia will cause delayed men-
struation and that their preparation will remedy the conditions. The
proof is that anemia in the degree known as borderline will not cause
delayed menstruation and also that anemia may be caused by other
causes than iron deficiency. It is only for anemia due to iron defi-
ciency that ferrous sulfate is indicated as having therapeutic value.

In addition to the jurisdictional facts before referred to, we find that
respondents falsely represented directly or by implication:

(1) That their preparation is an abortifacient;
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(2) That their preparation has therapeutic value in cases of delayed
menstruation caused by minor functional disorders;

(3) That borderline anemia will cause delayed menstruation and
that their preparation will relieve delayed menstruation when caused
by borderline anemia.

IVe further find that the acts and practices of respondents as herein-
above set out are all to the prejudice of the public and constitute un-
fair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

It is directed that an order issue in accordance with this opinion



DE","ER CHEMICAL MANUFACTURING CO. 837

Order

IN THE ,MATTER OF

DENVER CHEMICAL MANUF ACTUInNG CO.

Docket 5/55. COJnlJla1Id , Jfa'i' 1950-01'der , ilIa-f. , 195-

Charge: Adyel'tising falsely "Antiphlogistinc" drug vreparation.

Mr. Joseph Oallaway for the Commission.
Davies , Richber-g, Beebe , Landa 

&; 

Richardson
D. c. , for respondent.

of 'Vashington

ORDER DIS2IflSSUW COMPLAINT

This matter came before the Commission for consideration of the
motion of counsel supporting the complaint to dismiss this proceeding
without prejudice and respondent's answer stating that it has no

objection to the motion.
The complaint herein alleges tlmt respondent has disseminated false

advertisements of its drug product "Antiphlogistine " which it rec-
ommends for use as a medicated poultice or dressing. Respondent'
answer denies that its advertisements were false or misleading. Pro-
ceedings in this matter were held in abeyance because respondent
changed its formula, directions for use, and advertising claims. In
an affidavit dated February 26 1954, respondent set out its advertising
claims made since the issuance of the complaint herein and stated
that it did not intend to make any additional claims which would run
contrary to the allegations of the complaint.

Counsel supporting the complaint thereupon fied his motion, now
under consideration, stating that respondent's present advertising

elaims do not justify further proceedings in this matter and moving
that the Commission dismiss the alJegations of the complaint without
prejudice. Respondent med its answer consenting to this motion
being granted.

upon consideration of this entire matter including respondent'
affdavit, the Commission is of the opinion that there is no public
interest in further proceedings in this matter at this time.

It .is or-dered therefore, that the motion of counsel supporting the
complaint is hereby granted , and that the allegations of the com-
plaint are hereby dismissed without prejudice to the right of the

Commission to issue a new complaint as to the 
Llleged practices or to

take such other action in regard thereto as future circumstances may
reqmre.
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IN THE MATTER OF

PHILO BURTMANUF ACTURING COMPANY

DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE
COMMISSION Aor

Docket (i079. Gornpla'int , Peli. 

/;, 

9.S-IJecis.ion , !lIa,'. SO, 195/;

Where a corporation engaged in the Inanl1faetuJ'e and interstate sale and dis-
tribution of eertain devices designated "Philo Burt Appliances " which were
made by it for each customer in accordance with IneaSUrCl1Iellts made by
hin1 and inserted in a forrn supplied by the respondent; in advertising in

newspapers , periodicals , circulars , and pamphlets in which were inc1ndc(l

references to and reproductions of various testilllOnials , and in which ad-
vertisements its prilnal'Y elnphasis was on ailments of the back and the
spine----

(a) Hepresented falsely that the use of saitl appliances would cure or eonstittHe
a competent and effective treatment for asthma , extreme sensitiveness of the
skill, sensations of uneasiness, tingling, girdle pains, itching, headache,
sleeplessness or loss of sleep, lllelanclJOly, spine sensitive to pressure , feeling
of irritatioll, rnuscular weakness, fjdgE'ts , sudden st.lrts, cramps of the
legs or abdomen , sensations of heat and cold , skin flushed and hot clammy
sweats, \vorry, indigestion, loss of appetite, outbursts of temper, forget-
fulness , and distaste for either work or society:

Held That such jcts and practices , under the. circumstances set forth , were aU
to the prejudice and injury of the pnblic and constituted unfair and de.
ccpti ve acts and practices in commerce.

Before MT. John Lewis hearing examiner.

MT. H. G. Wilson and AiT. John J. AicNally for the Commission.

IKITIAL DECISION BY JOHN LEWIS , HEAIUNG EXAMINER

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission on February 4 , 1953, issued and sub-
sequently served its complaint in this proceeding upon respondent
Philo Burt Manufacturing Company, a corporation , charging it with
the use of unfair and deceptive ads and practices in commerce in vio-
lation of the provisions of said Act. Said respondent fied an answer
and a supplemental answer to the complaint herein but failed to ap-
pear at the time and place fixed for hearing. At said hearing, testi-
mony and other evidence in support of the allegat.ions of the com-
plaint. were introduced before t.he above-named Hearing Examiner
theret.ofore duly designat.ed by t.he Commission , and said testimony and
ot.her evidence were duly recorded and fied in t.he offce of t.he Com-
mission. The respondent. was thereaft.er advised t.hat. , despit.e its fail-
ure to appear at the aforesaid hearing, a further hearing could be held
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for the purpose of enabling it to offer testimony and other evidence
in opposition to the allegations of the complaint. After first request-
ing such a hearing, which hearing was scheduled for June 15 , 1953

in Jamestown , New York, respondent later requested that said hear-
ing be cancelled and said hearing was accordingly cancelled. No tes-
timony or other evidence in opposition to the allegations of the com-
plaint was offered by respondent, except an affdavit as to the discon-
tinuance of certain practices , which affdavit was made a part of the
record in this proceeding by agreement of counsel in support of the
complaint. Thereafter, the proceeding reguarly came on for final
consideration by said Hearing Examiner on the complaint, the answer
and the su.pplemental answer thereto, testimony and other evidence
and the aforesaid affdavit of respondent, no proposed findings as to
the facts and conclusions having been submitted by the attorney in
support of the complaint or respondent and oral argument not having
been requested; and said Hearing Examiner having duly considered
the record herein, finds that this proceeding is in the interest of the
public and makes the following findings as to the facts, conclusion
dra wn therefrom, and order:

FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Philo Burt Manufacturing Company, is
a corporation organized, existing, and doing business under and by
virtue of the laws of the State of New Yark with its offce and prin-
cipal place of business located at Jamestown, New York. The re-
spondent is now and for some time last past has been engaged in the
business of manufacturing, selling, and distributing certain devices
as "device" is defined in the Federal Trade Commission Act, desig-
nated "Philo Burt Appliances." The devices are manufactured by
respondent for each customer in accordance with measurements made
by the customer and inserted by the customer in a form supplied by
the respondent.

PAR. 2. In the course md conduct of its aforesaid business , the re-

spondent c tUses its devices , when thus manufactured and sold , to be
transported from it.s place of business in the State of New York to pur-
chasers thereof locat.ed in various ot.her States of the United St.ates and
in t.he District of Columbia. At all times mentioned herein respond-
ent has maint.ained a course of trade in said devices in commen e be-

tween and among the various States of the United States and in the
District of Columbia. The volume of business in said commerce has
been and is substantial.

PAR. 3. In the course and conduct of its aforesaid business , respond-

ent has disseminat.ed md has caused t.he dissemination of advertise-
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menls concerning its said devices by thB United States mails and 
yarious means in commerce , as "commerce" is defined in the Federal
Trade Commission Act, for the purpose of inducing, and which were
Jikely to induce, directly or indirectly, the purchase of said devices
jncluding, but not limited to, advertising matter inserted in news-

papers and periodicals and by means of circulars and pamphlets; and
respondent has also disseminated and has cflUsed the dissemination 
advertisements concerning its said devices by various means, ine!ud-
ing, but not limited to , the aforesaid advertising media, for the pur-
pose of inducing and which were likely to induce, directly or indi-
rectly, the purchase of said devices in commerce, as "commerce" is
defined in the Federal Trade Commission Act.

PAH. 4. Thro\lgh the use of the said advertisements, respondent has
n,presented, directly and by implication , that the use of "Philo Burt
Appliances " will cure or constitute a competent and effective treat-
ment for asthma , extreme sensitiveness of the skin , sensations of un-
prcsiness, tingling, girdle prcins , itching, headache , sleeplessness or loss
of sleep, melancholy, spine sensitive to pressure , feeling of irritation
muscular weaknpss , fidgets, sudden starts, cramps of the legs or abdo-
men , sensations of heat and cold , skin flushed and hot , clammy sweats
WOITY, indigestion , loss of appetite, outbursts of temper, forgetfulness
distaste for either work or society, backaclw, contraction of the mus-
cles , weariness, fatigue, spinal tuberculosis , spinrcl irritation , spinal
v,eaknesCi , inflamed spine , injury and dcJormity of the spine, arthritis
of the spine, lordosis and spinal curvature.

,Vhile respondent admits haying represented that its product is of
significant value and benefit in the relief and treatment of most of the
l:onditions above mentioned , it denies (1) that it has ever represented
its product to be a "cure" or (2) that it has ever made any claim for the
effcacy of its prod1J t in the case of "asthma." The evidence in the
record n'cjuires a finding contntJ'y to the c,ontention of respondent on
both of thcse mattcrs. ,Vith respect to whether respondent has repre-
sentc,d its product to be a "cure " a review of respondent' s advertising
literature diseJoses that, both expressly and by dear implication , re-
spondent has repj'esented its product as having permanent curative
clIecls. Thus , in a 1 G-page booklet entitled: "An Aid in Spinal Ail-
mento " where rnost of the above symptoms and conditions are referred

, there appears the following language descriptive of the subject
matter of the publication:

The canses and the symptoills in spinal troubles and how they may be relieved
henefited or uvcrco' me 

1 oy lneans of proJjer Anatomical Support.

1. All emphasis in quotations appearing in this paragraph have been suppJied by the
\Jndcrs1;ned.
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Other statements LLppearing in the same booklet are as follows:

'l' onks , patent foods , variuus forms of treatlnent and fancy baths , merely serv
to terrtlwrarily relieve the Syulptoms. Elongation of the spine to separate the
vertebrae and hold the spine in normal alignment is considered proper procedure
ill bringing pCTrnarwnt relief. The Philo Burt Appliance gives an extension or
lifting SllVPOl't to remove the pressure and thus aid in overcoming the cause.

No matter how severe your condition or how discouraged yon may become,
YVC urge the inlpOl'tfl1CC of making every effort toward a cnre or complete recov-

ery. rhis appliance has been s'Uccessf'ally used in over eighty thousand cases.

The same booklet also eontfLins excerpts from testimonifLlletters by
alJeged users of the device which are eharfeterized by respondent as
follO\ys: "These Letters Give Proof of Relief, Benefit and Recovery,
in :vrnny Cases of' Spinal Trouble. " One of the excerpts states thfLt
the appl ifLnee brought about "complete recovery" from a eurvfLture of
the spine despite a previously uIlsuc:cessful spinal operfLtion. Another
testimonial refers to fL person who Imd fL "tubereulfLr condition of the
spine which left her with l wefLkenecl fLnd curved back" and who , as
a result. 01' wearing respondent's device , had "no signs of her ever being
afficted with fL eUl'VfLture of any kind. Another testimonifLl refers to
a person who was unsnccessfully treated by three doctors for a back
injury but who, after wefLring respondent's device for less than two
months , had no sign 01' his former trouble and no longer required the
devil:.

Similar reference' , \0 testimonifLls appear in other fLdvertisillg lit-
eratnre used by respondent as follows:

A woman, aided by Philo Burt SUPllort , writes: "Now , I can ,valk , run , dance,
ridt' without aches and IJains. ' A 111an , invalided by a bad fall , ,vas enabled to
walk , ride horseback nnd piay tennis. A child parnlyzed from a spinal de-
formity ,vas playing around the honsc within four weeks. In our Free Book
many users tell of relief , improved appearance even z;cnnanent COr1"cct-on.

Thousands of letters from Physicians and Patients tel1
recovery. ':rhese constitute indisputable evidence of the
support provided hy our Appliances.

The testimonials arc also separately printed by respondent and when
it receives an inquiry from some person concerning its appliance, it
frequently sends such persons copies of testimonifLls pnrporting to be
from others who have had a similar condition. In a number of these
testimonials there fLppcar referenc:es to "penn anent" results , to "re-
covery," t.o the fact that the wearer no longer has fLny "trouble" fLnd

is able to get along without the support, fLnd to the wearer s "trouble
having been "overc:ome. Respondent has given the testimonifLls such
helldings as " Permanent Resnl1 s

" "

A Cnrecl Case !" , and "A Complete
Recovery.

of relief , benefit and
effective, anatomical
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From respondent' s advertising literature as a whole, including the
excerpts above referred to, it seems clear, and it is so found, that re-
spondent has represented that its product can be expected in many
cases to achieve permanent results and to effect a complete cure or
recovery. Hespondent's contention to the contrary appears to be

based on the claim that it has not specificaJJy used the word "cure" in
describing the effectiveness of its product. The record discloses that
this word or words of similar import have been used by it. .Moreover

irrespective of whether the word "cure" was used, it is clear from the
context of its advertising literature that it has held out the hope of
permanent curative effects to the wearers of its product and that, in
any event, it has reasonably implied that if its product win not effect
a complete cure in aJl cases it llay be expeded to at least substantiaJly
aid in the removal of the cause of failure of normal functions. He-
spondent also reEl's on the fact that many of the claims made for its
product are based on reports received from users of the device. How-
ever, without considering at this point the truth or falsity of these
reports, it seems clear that to the extent respondent has caused such
testimonials to be printed and to be distributed to prospective cus-

tomers , it has thereby represented to such persons that they may expect
similar results in their own cases.

vVith respect to the making of any claim of elIectiveness in the case
of "asthma " the record discloses that respondent distributed a testi-
monial in which the purported writer referred to the fact that) p-
spondent' s device, in addition to helping lwr yonng son s spinal cord
also "cured Ihim) of the asthma." In an affdavit submitted by its
president, responr!ent admits having published this testimonial but
claims that it was printed in 192D , was given "limited circulation
and is no longer in print. However , on the issue of whether respond-
ent did represent its device as a cure or effective treatment for asthma
it cannot be denied that the anegation of the complaint in this respect
has been sustained.

P AU. 5. The aforesaid advertisements are misleading in material re-
spects and constitute " false advertisements " as that term is defined in
the Federal Trade Commission Act , for the following reasons:

(a) It is clear from the record that respondent's devices will not
cure nor win they be of any significant value in the treatment of
asthma, extreme sensitiveness of the skin, sensations of uneasiness

tingling, girdle pains , itching, headache , sleeplessness or loss of sleep,
melancholy, spine sensitive to pressure, feeEng of irritation , musenlar
weakness , fidgets , sudden starts , (:ramps in the legs or abdomen , sensa-
tions of heat and cold , skin flushed aml hot, clammy sweats, worry,

2 See ATonberg v. F. T. 132 F . 2d 165 (C. A. 7).
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indigestion , loss of appetite, outbursts of temper, forgetfulness, or dis-
taste for either work or society. While respondent' s primary empha-
sis in its advertisements is on ailments of the back and spine, it does
refer to most of the above as symptoms arising from "spinal ailments
and claims that the wearing of one of its devices wil help bring "per-
manent relief" from these conditions by " CeJlongation of the spine to

sCjJarate the vetebrae and hold the spine in normal alignment." How-
ever, acc:ording to the uncontradicted medical testimony in the record
the above-mentioned symptoms or conditions generally have their ori-
gin in parts of the body remote from the area treated by a support
and the wearing of a support such as respondent's would therefore
not be of any significant value in their cure or treatment.

(b) The use of respondent's devicEs will not cnre backache , con-
traction of muscles , weariness or fatigue, spinal tuberculosis, spinal
irritation , spinal weaknes" , infhmed spine, injury or deformity of the
spine, arthritis of the spine , lordosis or spinal curvature; nor are said
c1evic:es of any significant benefit in the treatment of said conditions
OJ' symptoms except under certain limited cireumstances which are not
prese.nt under J'espondent's method of sale and distribution of its prod-
letS. Some of the conditions or symptoms above referred to are 

a rather vague and general naLu:' , being more in the nature of sub-
iective complaints of patients than of spec:ifie ailments of the spine or
back. In order to determine the canse of such symptoms or condi-
tions, or to verify the existence of and determine the canse of specific
n ilments snch as spinal tuberculo;,is , arLhritis of the spine, lordosis or
;pinal curvature, a proper examination must be made by a compe-
tent physician. Such examination ordinarily inclmles the taking of
a case history and a thorough physical examination of the patient, and
frequently involves the making of laboratory tests and the taking of
X-rays. Only after such an examination can the exact nature of the
ailment be ascertained with any reasonable degree of accuracy and
a proper c:ourse of treatment presC:J'ibed. The course of treatment
mayor may not involve the wearing of a support, depending on the

3 The only competent evidence in the record concerning the effectiveness of the devices

h; the testimony of two uoctors called by the attorney in support of the complaint. OIle
is an orthopedic specia1ist and the otber a specialist in physical medicine and rebalJi1ita-
tion. Since both of these men appeared to be amply qualified as experts in the subj(
matter of this proeeeuing, and their testimony was reasonably plausible and credible on its
face , and since no competent contraf1ictory evidence was offered by respondent, their testi-
mon;y has been accepted b3-' the undersigned as the basis for many of the findings made
herein with respect to the therapeutic value of respondent's device. fj'he record does con-
tain a number of respondent' s testimonials auu case records , which were offered in evidence
by the attorney in support of the complaint. \Vhile such exhibits are admissibh to show
the type of representations made by respondent and as reflecting its general mode of opera-
tion , they are 110t competent to establish the truth of the statements therein made con-
cerning the effectiveness of respondent. s product since the persons purporting to have made
nclJ f'tatcruents were not availahle for cross- examination.
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diagnosis of the physician. For example , in some cases of arthritis
of tho spine , it may be advisable to have the patient exercise and keep
his spine mobile , rather than immobilized by a support. In some
types of lordosis it may be harmful to wear a support which would
restrict the normal functions of supporting muscles. vVhile the wear-
ing of a support may be indicated in some cases , it will not cure the
condition but is merely an adjum:t to more basic treatment measure.'i

such as medical treatment, immobilization , exercise , and even surgery.
For example, in the case of inflamed or infected spine , or spinal tuber-
culosis it would be gross error to confine treatment to the wearing of
a support , since medical measures such as the use 01 antibiotics and
possibly the use of surgery may be necessary to save the life of the
patient and return him to normal health.

Even in those cases where the course of treatment properly involves
the wearing of some form of snpport , the precise nature of the sup-
port shonld be prescribed by a competent physician. In some cases
the support required may be of a more rigid nature than those of re-
spondent, such as a plaster cast or a steel brace. Even where a sup-
port similar (0 respondent's is called for, the measurements should
be taken by the manufacturer of the device or by a physician or some
simiJar person familiar with the proper anatomical landmarks.

Under respondent' s method of sale and distribntion there is no rea-
oonable assurance that the appliance will be of any beuefit in the relief
or treatment of any of the above conditions. Any bcrefit which does
occur ,vmdd be purely accidental. "\Vh de some of the nsers of re-
spondent's devices have been refened by physicians , and respondent
mentions in some of its advertisements its desire to cooperate with
physieians, the propel' examination of the user and diagnosis by eom-
petent medical anthority is not a prerequisite to the sale and distribu-
tion of the devices. J\1any of the users are persous who have seen
respondent' s devices advertised and who have written to respondent
describing their symptoms or complaints. In such instances respond-
ent has attempted by mail , and without proper pbysieaJ examination
to prescribe a snpport suitable for the condition deserihed , despite the
fact that some of the conditions deseribed are of fl rather vague and
general nature and may be due to a variety of causes which mayor
may not reqllire a support. In some instances, a support has been
sold despite the fact that the user s physician advised other treatment
measures or other types of support. oreover, the users and pro-
spective users are given the impression , from respondent' s advertising
literature, that the wearing of the support is alone suffcient , or is a
major factor , in curing, treating, or bringing reI ief from various ail-
ments of the back and spine , thus causing them to overlook or negleet
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more basic 'lld effeetive methods of tre'ltment. ,Vhile the measure-
ments for one of respondent's supports are ROrnetimes prepared by

the customer s physician , they are frequently made by the customer

himself or some other untrained persons on a form supplied by re-
spondent and there is therefore no assurance that a proper fit win be
obtained.

It is therefore fonnd that respondent's representations cOrH;erning
the effectiveness of its devir:es in the cnre 'lld treatment of the above

conditioJls or symptoms are false and misleading, since:
(1) The devices win not cure any of the above conditions or symp-

toms;
(2) The wearing of a support will not be of any benefit in the

treatment of any of the Rbove symptoms or conditions except as an
'Ldjunet to more basic treatment measures;

(;3) When the wearing of a support is desirable as part of a course of
treatment, the proper type of support should be prescribed by com-
petent medical ,mthority, after proper examination , and the measure-
ments made by a properly trained person; prescribing by mail , on
the basis of symptoms and measurements submitted by lay persons
is not calculated to assure that the user ,vilJ r8cei ve a support best
suited to his needs and one wllieh wil properly fit, nor will it assure
thn,t other ner:e,sCiary treatment measures, to whieh such support 
merely an adjunet, will be undertaken.

PAl!. Ii. The uoe by respondent of the foregoing false and misleading
statemonts con1 ained in its advertisements, disseminated as aforesaid
has hall and now has the tendl ncy and r:apacity to mislead 'lId deceive
a substantial portion of the purchasing public into the erroneous and
mistaken belief that aJJ of such statements are and were true , and to
induce a substrmtia.l portion of the purchasing public , because of such
erroneous and mistaken helief, to purchase its said devices.

CONCLUSION

The aforesaid acts and pnlctices of respondent, as hereinabove
found , are all to the prejudice and injury of the pubEc , and constitute
unfair and deceptive acts and practices in commerce, within the intent
and meaning (jf the Federal Trade Commission Act.

In determining the nature of the order to be issued herein , the under-
signcd hac; eonsidered whether it should include a prohibition with
respect to any claim of effectiveness for respondent' s devices in the
case of asthm l. In view of the faet that this elairn was not made in
respondent' s nmin booklet, but only in a single testimonial which was
published in 1020 and given only limited circulation, and in view of
the fad t hat respondent presently makes no cJairn of effectivenesc; for
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its devices in the case of asthma and has no intention of making such
claim , the remedial purposes of the Act will , in the opinion of the
undersigned, be satisfied if a specific reference to asthma is not in-
cluded in the order to be issued herein.

ORDER

It is ordered That the respondent, Philo Burt Manufacturing

Company, a corporation , and its offeers, agents , representatives and
employees, directly or through any corporate or other deviee , in con-
nection with the offering for sale, sale or distribution of its devices
designated as Philo Burt Appliances , or designated by any other name
or any other product of substantially similar design or construction
do forthwith cease and desist from:

1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails or by any means in commerce , as
commerce " is defined in the Federal Trade Commission Act , which

advertisement represents , directly or by implication;
(a) That the use of respondent' s s lid devices will cure or will be of

any significant value in the treatment of extrerne sensitiveness of the

skin , sensations of uneasiness, tingling, girdle pains , itching, headache
sleeplessness or loss of sleep, melancholy, spine sensitive to pressure
feeling of irritation , mucular weakness, fidgets , sudden starts , cramps
in the legs or abdomen , sensations of heat and cold , skin flushed and
hot , clammy sweats , worry, indigestion , loss of appetite , outbursts of
temper , forgetfulness , or distaste for either work or society;

(b) That the use of respondent's devices wilJ cure backache , con-
traction of the muscles, weariness or fatigne, spinal tuberculosis

spinal irritation, spinal weakness, inflamed spine, injury to or de-
formity of the spine, arthritis of the spine, lordosis or spinal curva-
ture;

(c) That the use of respondent's devices is a competent or effective
treatment for backachc, contraction of the muscles, weariness or fa-
tigue, spinal tuberculosis, spinal irritation , spinal weakness , inflamed
spine, injury to or deformity of the spine, arthritis of the spine
lordosis or spinal curvature , unless such representation is limi ted to
cases where:

(1) the particular condition or symptom has been diagnosed by a
competent physician as one requiring the wearing of a support

(2) the type of support sold by respondent is recommelHled by the
physician

(3) the propel' measurements have been made by respondent , the
physician, or other properly qualified person , and
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(4) the support is used in conjunction with other necessary treat-
ment measures , as prescribed by the physician.

2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to induce
directly or indirectly, the purchase in commerce, as "commerce" is
defined in the Federal Trade Commission Act, of respondent's said
devices, which advertisement contains any of the representations pro-
hibited in Paragraph 1 hereof.

DECISIO:- OF THE COMThllSSION

The complaint in this case charges respondent, the Philo Burt .Man-
ufacturing Company, of .J amestown , New York, with falsely adver-
tising its corset type of back supporters and braces which it sells as
the "Philo Burt Appliance" or "Spinal Appliance." Respondent
which is not represented by counsel, denied that it had falsely ad-
vertised its products, in an answer fied for it by its President, l\fr.
R. J. Barrows.

A hearing was held on March 30 , 1953 , in New York City at whi
respondent' s advertising was placed in the record and two expert
medical witnesses testified as to the value of using respondent's de-
vices for those conditions for which its use was recommended in its
advertising. Full opportunity to present evidence and to examine and
cross-examine witnesses was given to respondent, but it was not repre-
sented at the hearing. Respondent, however , did file an affdavit of
its l'resillent stating that respondent s representations as to asthma
were givcn limited circulation years ago , arc now out of print and will
not be reprinted. Opportunity to present proposed findings was given
both parties but none were filed.

On June 29 , 1953 , the hearing examiner fied his initial decision in
which he describes respondent' s representations, fully discusses the
effect of using respondent' s devices on the symptoms, disorders and
ailments for which its use is recommended , as shown by the testimony
of the medical experts , and concludes that respondent has falsely ad-
vertised that the use of its devices will cure any of these conditions
are 01' no sigfnifieant value in treating certain of these conditions 1ld
as to the other named conditions said devices are only of value as an
adjunct to more basic medica1 treatment and only if properly fitted.
The hearing examiner dso i'ound that those conditions for which re-
spondent' s device is beneficial can only be determined by a physician
and that the measurements used in making the device should be taken
by the manufacturer l physician 01' some othcr properly trained per-
son. He concluded that, inasmuch as respondent' s claims as to asthma
had 10ng been discontinued , no remedial action was necessary as to
them.
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Based on this record the hearing examiner in his initial decision pro-
hibited respondent from disseminating advertisements which claim the
use of its device will cure any of the named conditions (other than
asthma), that it is of any significant value in the treatment for those
conditions for which it had been fO\ma to be valueless (other than
asthma) and that it is a competent or effective treatment for any 
the other conditions named unless the claim is limited to cases where:

(1) the particular condition or symptom has been diagnosed by a
competent physician as one requiring the wearing of a support

(2) the type of support sold by respondent is recommended by the
physician

(8) the proper measurements have been made by respondent, the
physicinn , or other properly quaJified person, and

(4) the support is used in conjunction with other necessary treat-
llent measures , as prescribed by the physician.

From this initial decision respondent appealed to the Commission.
Hespondent has taken general exception to the entire deeision and

has specifically excepted to the findings that its business is substantial

that its acts and practices are unfair and deceptive, that respondent'
method of selling does not assure that its device will fit and that it has
sold its spiDlel support where the user s physician advised other treat-
ment. Exception has also been specifically taken to paragraph 1 (c)
of th(, order and to the findings on which it is based.

The business of the respondent is small. Its gl'SS annual business

amounts 10 approxinmtely $30 000. I1owever, in cases of this type the
extent of public interest is not controlled entirely by the total sales of
the company involved. This respondent has made claims for perma-
nent relief of serious back diseases and disorders by the use of a device
which , if used without proper diagnosis, fitting and other more basic
treatment measures , could make the condition worse. The public in-
ten,st in snch matters is great even though the gross sales are com-
paratively small.

Hespondent also states that at the end of May, two months after the
hearing herein , it discontinued all advertising in lay publications. 
has requested an opportunity to enter into informal discussions for the
purpose of agreeing on necessary revisions in its advertising material.
The record shows , however, that in 1937 respondent entered into an
agreement with the Commission to cease and desist from making many
misrepresentations as to its devices. This stipulation has not been

complied with. For example, respondent stipulated that it would not
represent or circulate testirnonials claiming that its spinal appliance is
a competent treatment OJ an efiecti ve remedy i'or spinal disease. De-
spite t his , respondent has recomnwnrled its device for "cases of * * 
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Tuberculosis or any Disease or Arthritic condition of the Spine.

And it has circulated testimonials claiming complete recovery in cases
of "Spinal Tuberculosis

" "

Potts Disease" and "Chronic Spinal
Arthritis" through the use of its device. Under these circumstances
the Commission believes that this formal proceeding is required in
the public interest.

Respondent makes each appliance to conform to the measurements
submitted with the order on a "Measurement Blank" furnished by it.
In its directions on how to order, it states that the measurements needed
to make a perfect fit ean be taken by any person or physician. The
testimony of the medical witnesses in this case is that the average un-
trained individual is completely unqualified to make the required
measurements, that such measurements can only be made by the manu-
factm' er of the appliance, a competent physician or other trained per-
son. Thus , respondent's exception to the finding that its method of
selling does not assure that its device will fit, is rejected.

Several of the testimonials used by respondent as advertisements
clearly state that their authors used respondent' s device against the
advice of their physicians. By the circulation of such testimonials
respondent minimized the importance of proper medical advice in the
treatment of serious spinal diseases and disorders. Its objection to
the finding that certain of its users purchased its device contrary to
their physici tIs ' advice is groundless.

Respondent' s contention that paragraph 1 (c) of the order is im-
proper upon this record is also rejected. The medical testimony
clearly shows that a layman cannot distinguish between those cases
where the use of respondent' s device would be proper and those where
it would be injurious. This requires a physician s diagnosis. Also
it shows that untrained laymen cannot take measurements which would
provide a basis for the construction of a proper fitting appliance. 
further shows that the services of a physician are required to prescribe
the other necessary treatment measures for those conditions.

Paragraph 1 (c) of the order prohibits respondent from advertising
its device as providing an effective treatment for those conditions
where properly used it would be a part of the indicated treatment
without describing the other requirements needed to provide a proper
treatment. Under this order respondent is not restricted to selling its
device only to persons under a physician s care, as respondent appar-
ently fears. But it cannot advertise that its device will provide an
effective treatment for the named conditions , as it will not unless the
other requirements are complied with. The order permits respondent
to describe its product as providing an effective treatment where the
circumstances under which it will be effective are set out.

40X44i)- ;17- - 55
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The Commission, therefore, being of the opinion that respondent'
appeal from the hearing examiner s initial decision is of no merit and
that said initial decision is appropriate in all respects to dispose of
this proceeding:

It is ordered That the appeal of respondent from the initial decision
of the hearing examiner be, and it hereby is , denied.

It is further ordered That the initial decision of the hearing ex-
aminer shall on the 30th day of March 1954 become the decision of
the Commission.

It is further ordered That the respondent shall, within sixty (60)
days after service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in which
it has complied with the order to cease and desist contained in said
initial decision , a copy of which is attached hereto.
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IN THE J\fA'l"l'ER OF

UNITONE CORPORATION AND .TOSEPH BARROWS

DECISION AND OPDIION IN ImG,\HD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COJlDlISSION ACT

Docket 6019. Complaint , July liJ2-Decision, Ap". 1954

Where a corjJration and its president engaged in the interstate sale and distri.
bution of a preparation which \yas designated as 

Amino Complex " 01'

BACJ"; in advertising in circulars , leaflets , folders , and newspaper adver-
tising which they furnished to deaJers, and in the payment for some of

which they participated-

(a) HepresentecJ falSely that tile use of their said " Amino Complex " as

directed , \vQuld check and cure deafness; and
(b) Represented falsely that their said preparation eonstituted a new medical

discovery for the treatment of deafness; \vhen it "vas essentially a vitamin
compound:

Held That such acts and practices , under the circurIlstances set forth , were an
to the prejudice and injury of the public and constituted unfair and deceptive
acts and practices in commerce.

Before MT. A bneT E. Lipscomb hearing examiner.

MT. H. G. Wilson and MT. William L. Pencke for the Commission.
Cohen Bingham of Kew York City, for respondents.

rTAL DECISION BY ABXER R. LIPSCOMB , HEARING EXAJllIXER

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission , on .Tuly 29, 1932, issued and subse.
quently served its compbint in the above.entitled proceeding upon
respondents Unitone Corporation , a corporation , and Joseph Barrows
individmllly and as ,UI offcer of said corporation , charging them with
the use of unfrLir and deceptive acts and practices in commerce in vio.
lation of the provisions of the Act. After the issuance of the com.
plaint herein and the filing of respondents ' answer thereto , hearings
were held , at which testimony a.nd other evidence in support of and
in opposition to the allegations of the complaint were received into
the record by the above. named Hearing Examiner, theretofore duly
designated by the Commission , and duly fiJed in the offce of the Com-
mission. Thereafter , the proceeding regularly came on for final con.
sideration by the Hearing Examiner on the comphLint, the rmswer

thereto , testimony and other evidence, proposed findings as to the facts
and cone1usiolls presented by counsel , and oral argument thereon. The
Hearing Examiner, having duly considered the record herein , finds
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that this proceeding is in the interest of the public and makes the
following findings as to the facts , conclusion drawn therefrom , and
order:

FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent Unitone Corporation is a corporation or-
ganized and existing under and by viItue of the laws of the State of
ew York. Respondent oseph Barrows is president 01' the corpo.

rate respondent and formulates , directs and controls the policies , acts
and practices thereof. The offce and principal place of business of
both corporate and individual respondents is located at 42 Lispenard
Street , N ew York ew York.

PAR. 2. Respondents are now , and for more than a year have been
engaged in the business of selling and distributing a preparation des.
ignated as "B. Amino. Complex " sometimes called "BAC " which is
a drug within the mea.ning 01' the Federal Trade Commission Act. The
fornmh1 and directions for nse of respondents ' preparation " Amino-
Complex " are as follows:

ormula:
Vitamin Bl (Thiamine Hydrochloride) ___n

_____-__

_n- 18. 0 mg.
Vitamin B2 (Riboflavin) n__nn_nn________nnn__-__nnn 27. 0 mg.
Niacinamide -

--- ___

n .

_'_

__n.____ -- 180. 0 mg.
Vitamin R6 (Pyridoxine Hydrochloride) n___ _n___n___

___-

- 3. 0 mg.
High Potency YeasL______---n-

------------- ----

-------- 200. 0 mg.
Brewer s Type YeasL__n___-_u_- -_n

--------------

-- 200. 0 mg.
Inositol -- ____n__n_

--__

_n_

_____-------

------------- 60. 0 mg.
Choline Hydrochloride_______nn_------------

_---

-- 60. 0 mg.
Panthenol (EquaJ to Cai. Pantothenate 30 mg.

) - ---- ---

-- 26. 1 mg.

AMINO ACIDS (Vitagenic Accelerators) as contair.efj in

Yeast Protein Enzymatic Hydrolysate_n____n_ nn_---------
fortified with

N uelei c Acid - - - - - - - - - - - - - - - - - -- 

-- - - - - - - -- - - - - - - - - - - - - - - - - -- 

G J u ta rn ic Acid- - - - - - - - - - - -- - - -- 

-- - - - - - - - -- - - - - - -- - - - - - - - - - - --

G ly cine 

- - - - - - - - -- - - -- -- - - - - - - - -- - --- - --- - --- - - --- - - - ----- - --

Cysteine H ydroch I ori de- -- -- - - - - - - - -

- - - - - -- - --- - - - - - - - - - - - - --

1. 0 Grn.

100. 0 mg.
50. 0mg.
50. 0 mg.
25. 0 mg.

DI AND TRI.VALENT MINERALS

Iron (Ferric Citro Pyrophosphate Soluble)_n

-------- ---

Copper (Copper Sulfate) ---------

--------- --------- ---

Magnesium (Magnesium Sulfate) n______nnn___

--_-

nnn
Zinc (Zinc Suliate) -------

------ --------------- ------

Cobalt (Cobalt SuUate) _n_____ - n - __... __n

_- - _

28. 8 mg.
1mg.
9mg.

1. 4 mg.
3 D1g.

Directions for Use:

Directions: Maximum response may generally be initia ted through the use
of two or more RAC Activator tablets three times daily, most advantageously
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taken at meal time. As the benefits of BAC (B-Amino-Complex) therapy
becomes manifest, tbe dosage may be reduced gradually until eventually
as a maintenance dose-a single BAC Activator tablet may suffce. This
product is indicated as an aid in the bio.chemical processes involved in cell
and tissue intermediary metaholism. It is not intended for treatment of

protein deficiencies.

PAR. 3. In the course and conduct of their business, respondents
cause their preparation " Amino-Complex " when sold, to be trans-
ported from their place of business in the State of N ew York to pur-
chasers thereof located in various States of the United States, and
maintain, and at all times mentioned herein have maintained, a course
of trade therein between and among the various States of the United
States. Their volume of business in commerce has been and is
substantial.

PAR. 4. In the course and conduct of their business, respondents for
more than a year have disseminated and caused the dissemination of
and havc furnished to dealers and participated in the payment for
certain advertisements concerning their preparation " Amino-
CompJex , by the United States mails and by various means ill com-
merce, as "commerce" is defined in the Federal Trade Commission
Act , including circulars , leaf-ets , folders, and newspaper advertising,
for the pnrpose of inducing, and which were likely to induce, directly
or indirectly, the pun hase of their prepanLtion; and respondents have
disseminated and caused the dissemination of advertisements concern-

ing their preparation , including, but not limited to , the advertising
matter referred to above , for the purpose of inducing, and which were
likely to induce, directly or indirectly, the purchase of their prepara-
tion " Amino- Complex" in commerce, as "commerce" is defined in
the Federal Trade Commission Act. Among: and typical of the state-
ments and representations contained in respondents ' advertisements
disseminated as aforesaid , are the following:

NEW HOPE FOB THE HARD OF HEARING!

AMAZING ""EW MEDICAL DISCOVERY CHECKS DEAFNESS!

A new revolutionary discovery concerning the cause of and remedy for chronic
pro6'Tcssive deafness , has startled the entire medical profession! This discovery
was made by a world-famous specia1ist , head of ear , nose , and throat department
of lcading New York hospital. ' fhese tests were made on 581 hard-of-hearing
1nen , women , and children.

RESULTS ASTOUNDING

In most cases deafness stopped and very satisfactory results in functional
hearing and the general clinical picture \vere obtained.

Extensive tests proved that many people wlJO are hard of hearing have an
excess supply of one or two (sometimes both) body chemical substances-pyruvic
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acid and cholesteroL 'Yhen there is an excess of pyruvic acid , it Ineans your
hody is not using carbohydrate foods prop( l'ly. This affects tissuet; and nerves
and iIllpairs your hearing-.

When there is an exeess of eholesterol in your blood , fatty crystals may deposit
thelIlselves in the 51na11 blood vessels of the ear and fonn a lesion. The le8ion
cements 1,11e tissue and prevents sound waves from entering the ear. The result
is gradual loss of hearing", Deafness;

The ear specialist prescribed a ('onn,c of treatment to c01'rect these conditions.
1'11i8 treatment proved to be a sensationaJ succeSs.
He JJresC'rib,,,J a jJl' oduc( cal1ed BAC (B-Allino-CoJJplex Tablets).
The doctor lwinted out that the stoJlping of further aflleSs and the imvrove-

lncnt in hearing (lacs not come oyernight. Hcsults from B.\C are grachwl nnd
are notited in 0 to (j 111onths. But isn t that ,,'ontlerful-if in 3 to G 1110nt11s you
notice a detinite improvement in yonr hearing?

It is intcnrled for chronie , progressive c1eHfn('s in otherwise n01'11:11 healthy
people.

PAR. 5. In the first line of the above-quoted advertisement, respond-
ents represent that the drug preparation " Amino- Complex " some-
times clesignatecl "IL\C " offel's "Nlm" JIOI' I' Fon TlfEIL\HD OF llE\R-
DiG, Later in n,e advertisement , l'espondents appear to pnrticu-
larize the appliC'ation oj' their prepnl' atiOl1 by ojjering it as an effective
tl'eatment to persons having denfness resulting fl'om an excess 01'

pyruvic :wicl OJ' cholesterol , or both. This part.icnlarization , however
does not limit the previons broad representation , which cleady iIlplies
that their drug preparation is a CUl' , l'emedy, or treatment for defec-
(ive hearing in all pel'sol1s so allided , n'gardless of eanse or degree
or deafness.

In the second line of the above-qnoted advertisement, respondents
describe their preparation by stating:

A1\A7,ING NI W MEDICAL DISCOVEBY CHECKS DEAFl\ESS 

The only logical conclnsion to be drawn from this statement is that
respondents ' preparation is both amazing and new as a treatment for
deafness , and that it will materially benefit or retard the progression
of all types of deafness.

In the concluding paragraph of respondents ' advertisement appears
the stateIlent, with reference to their preparation " Amino- Com-
plex " that " it is intended for chronic, progressive deafness in other-
wise normal , healthy people.

A logical interpretation of the meaning of the last of the foregoing
representations reqnires an understanding of the general physio-
logical mechanism of hearing; the characteristics , causes and treat-
ment of deafness; and , particularly, the meaning of the phrase
chronic, progressi ve deafneos.
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PAR. 6. Hearing in human beings , is accomplished by means of the
physiological mechanism consisting of the external and internal ear
and the auditory nerve. The external ear, or auricula, is designed to
collect and intensify air waves, through which sound is projected , and
transmit them through the external ear canal to the drum membrane.
There the sound WRves are conducted , not only through the air in the
middle ear, but through the small chain of bones known as ossicles
located in the middle ear. The Eustachian tube, which leads from the
back of the throat to the middle ear , is also a part of the hearing
mechanism. From the middle ear, the sound impulses are trans-
mitted to a fluid medium in the inner ear, or cochlea, wherein they
produce microscopic miniature waves, which are, in turn, transmitted
by the auditory nerve to the brain centers which interpret them as
sound.

Deafness is a symptom which indicates a dysfunction of some part
of the human mechanism of hearing, m1Cl consists of a partial or total
loss of the ability to hear.

Dmd'ness may be produced by a variety of diseRses, injuries, or mal-
formations affecting lIY part of the mechanisrn of hearing. Such
causes include enlarged adenoids and tonsils; the contagious diseases
of chiJdhood , such as scarlet fever LId measles; infectious diseases
such as syphilis; diseases involving a disturbance of metabolism , such
as diabetes; acute and chronic infections of the middle ear, such as
mastoiditis; the common cold; and external interference, such as in-
jury, packed hltrd wax in the ear, or congenital ma1fonmrtion. There
are also the degenerative changes in bone structure known as otoscle-
rosis , which may be incident to the onset of senility, but which also
occur in patients of all ages from puberty onward , and arise from a
variety of causes , which in turn may be caused by disease , by hereditary
factors, or by disturbances in metabolism , endocrine balance, or blood
circulation or chemistry. A disturbance in metabolism, particularly
in carbohydrate metabolism , mH.y also cause perceptive deafness by
interfering with the chemical reaction by which the nerve endings
receive the sound waves conducted to them by the mechanism of the
middle and inner ear.

The many and v,irious conditions giving rise to the symptom of
deafness should be treated as indicated by an exhaustive examination
of the individual, aud the therapy required to benefit or cure the par-
ticular patient may include surgery, medication , mechanical hearing
aids, and vitamin and nutritional therapy designed to improve the
general health. Failure to determine and institute the proper therapy,
or combination of therapies, particularly suited to the individual
patient may not only bil to improve the hearing, but may result in
progressively increasing deafness.
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The phrase "chronic, progressive deafness" is a general description
of the symptom of deafness, or hardness of hearing, when that
symptom has existed over a considerable period of time with increasing
severity, irrespective of the pathological condition or conditions
causing such symptom.

In the light of the foregoing fads , the conclusion is compelled that
respondents , through the use of the statements appearing in the above-
quoted advertisements , have repre.sented , as alleged in the complaint
that the use of their preparation " Amino-Complex , as directed , will
check and cure deafness , and that said preparation constitutes a new
medical discovery for the treatment of deafness.

PAR. 7. Since deafness is a symptom arising from various, often
multiple causes, which causes can ouly be determined by an individual
medical examination of the patient, and the therapy used in the treat-
ment of each patient must accordingly vary widely, no one prepanl-
tion can constitute an adequate cure, remedy, or treatment for all types
of deafness. Therefore respondents' preparation " Amino-Com-
plex , by itself, will not check or cure deafness.

Hespondents ' preparation is essentially a vitamin compound , and
as such is not a new medical discovery for the treatment of deafness.

Although the witnesses in support of the complaint testified that
respondents ' preparation would have no significant dIed in the treat-
ment of deafness, they admit.ted, in effect, lack of experience in

biochemistry and in certain phases of metabolic disturbance which
might adversely affect hearing. Their testimony, therefore, did not
exclude the possibility that respondents ' preparation might , as indi-
cated by the testimony of witnesses for respondents, be of some value
in the treatment of perceptive deafness resulting from an excess of

pyruvic acid.
Respondents ' preparation " Amino-Complex" has been prescribed

by some physicians , usually in conjunction with other therapy, in the
treatment of deafness involving high blood content of pyruvic acid.
The record contains , hovvever, no evidence of properly controlled ex-
periments with respondents' preparation , upon which to base a
conclusion either that such preparation will be beneficial when so
prescribed , or that it will not. It must be concluded , therefore , that
the burden of proof of lack of efficacy of respondents ' preparation
when so used , has not been sustained.

Accordingly, the possibility has not been excluded that respondents
preparation " Amino-Complex" may serve. as a useful adjunct 
other suitable therapy in the treatment of the restricted percentage of
perceptive deafness caused by a disturbance in the carbohydrate
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metabolism, when such disturbance results in a high pyruvic acid
content of the blood , causing dysfunction of the auditory nerve.

PAR. 8. Respondents, by supplying to others the advertising matter
above referred to , and by participating in the payment of the publi-
cation charges therefor , furnish to others the means and instru-
mentality by and through which to mislead and deceive the public
as to the properties and value of their said preparation.

PAH. 9. Respondents ' aforesaid representations concerning the drug
preparation " Amino-Complex , to the extent hereinabove found

are misleading in material respects; have had and now have the ca-
pacity and tendency to mislead and deceive a substantial portion of the
purchasing public into the erroneous and mistaken belief that all
such statements and representations arc true, and into the purchase
of substantial quantities of said drug preparation as a result thereof;
and constitute false advertisements within the intent and meanrng
of the Federal Trade Commission Act.

CONCLUSION

The acts and practices of the respondents, as herein found, arc all
to the prejudice and injury of the public, and constitute unfair and
deceptive acts and practices in cornmer ce within the intent and mean-
ing of the Federal Trade Commission Act.

ORDEH

I t is oTdend that respondent Unitone Corporation , a corporation
and its offcers , and .Joseph Barrows, individually and as an offcer
of mlid corporation, and respondents ' representatives , agents and em-

ployees, directly or through any corporate or other device, in con-
nection with the ofl'ering for sale , sale and distribution of the drug
product now designated as "I3-Amino-Complex" or "BAC", or any
other product containing substantiaJJy the same ingredients or
possessing substantially similar properties, whether sold under the
same name or under any other names , do forthwith cease and desist
from:

1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails or by any means in commerce , as

commerce" is defined in the Federal Trade Commission Act, which
advertisement represents, directly or by implication:

(a) That said product ,,,ill check or cure deafness or have any
significant effect upon dea,Iness, except in cases of perceptive deafness
wherein failure of the auditory nerve has resulted f' rom a high blood-
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content of pyruvic acid , caused by disturbance of the carbohydrate
metabolism of the body;

(b) That said product is a new medical discovery for the treatment
of deafness;

2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to induce
directly or indirectly, the purchase oj' said product in commerce , as
commerce" is defined in the Federal Trade Commission Act, which

advertisement contains any of the representations prohibited in para-
graph 1 hereof.

OPINION OF THE C01\fJlIJSSlON

By GWY.KNE, Commissioner:
The complaint charges respondents with false advertising oj' a drug

preparation known as " Amino- Complex " sold by them in inter-
state commerce. A typical newspaper advertisement complained of is
the following, which was disseminated in interstate commerce:

NE'V HOPE J' OR 'l'HE HARD OF HEARING!
AMAznw 1\EW iVIEDICAL DISCOVERY CHECKS

DEAFNESS !"

A new revolutionary discovery concerning the cause of and remedy
for chronic progressive deafness, has startled the entire medical pro-
fession! This discovery was made by a world famons specialist , head

of ear , nose, awl throat department of leading New York hospital.
These tests were made on 581 hard-of-hearing men , women, and

children. "
HESULTS AS'lOeNDII\G!

In most cases deafness stopped and very slltisfactory results in flU1C-

bonal hearing and the general clinical picture were obtained.
Extensive tests proved that many people who are hard 01' hearing

have an excess supply of one or two (sometimes both) body chemical
substances-pyruvic acid and cholesterol. "When there is an excess of
pyruvic acid, it means your body is not using carbohydrate foods
properly. This affects tissues lU1cl nerves, and impairs your hearing.

vVhen there is an excess of cholesterol in your blood , fatty crystals
may deposit themselves in the small blood vessels of the ear and form
a lesion. The lesion cements the tissue and prevents sonnd waves

rom entering the ear. The result is gradnalloss of hearing. Deafness!
The ear specialist prescribed a course of treatment to correct these

conditions.
"This treatment proved to be a sensational succeSs.
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He prescribed a product called BAC (B-Amino-Complex Tablets).
The doctor pointed out that the stopping of further deafness and

the improvement in hearing docs not come over night. Results from
BAC are gradual and are noticed in 3 to 6 months. But isn t that
wonderful-if in 3 to 6 months you notice a definite improvement in
your hearing.

It is intended for chronic, progressive deafness in otherwise nor-
mal , healthy people.

The hearing examiner found that respondents, through such adver-
tisement, had represented, as alleged in the complaint, that the use of

Amino-Complex as directed will check and cure deafness and that
said preparation constitutes a new medical discovery for the treatment
of deafness and that such representations are false.

This finding has ample support in the evidence and is not seriously
challenged by either party.

The order requires respondents to cease and desist from advertising
that:

(a.) Said product wil check or cure deafness or have any significant
effect upon deafness, except in cases of perceptive deafness wherein
failure of the auditory nerve has resulted from a high blood' content
of pyruvic acid , c tUsed by disturbance of the carbohydrate metabolism
of the body;

(b) Said product is a new medical discovery for the treatment of
dea fness.

Both counsel supporting the complaint and respondents appeal.
In exceptions 1 , 2, 5, 6, and 7, counsel supporting the complaint

challenged the suffciency of the evidence to support the hearing exam.
iner s findings and 1 (a) of the order, and also challenged the pro.
priety of the order even under the findings so made.

Witnesses for counsel supporting the complaint were Dr. Ralph
Almour and Dr. Edmund P. Fowler, both experienced practitioners
in the field of eye, ear , nose, and throat. They both testified in sub-
stance that respondents ' product was not a new medical discovery,
that it will not check deafness or cure it, or have any significant effect
upon it. As pointed out by the hearing examiner "they admitted in
effect lack of experience in biochemistry and in certain phases of me-
tabolic disturbances which might adversely lffect hearing," a cir.
cumstance properly to be considered in weighing their testimony.

Respondents introduced the testimony of Dr. N achmansohn, a bio.
chemist, Dr. Dc Graff, a heart specialist, and Dr. Benton. Their testi-
mony sets out the basic theory upon which the claimed value of re-
spondents ' product is based. Briefly, that theory is as follows: nerve
perception and nerve conduction depends upon the action of a chemical
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substance known as acetyl choline which is produced when carbohy-
drate substances in the blood are metabolized. One of the products
also produced is pyruvic acid which , when broken down, gives off
certain phosphates which are important in the formation of acetyl
choline. Imperfect carbohydrate metabolism is generally indicated
by a high pyruvic acid level which indicates that the pyruvic acid is
not being properly oxidized. To remedy this condition, certain vita-
mins are useful. The B-Amino-Complex increases the rate at which
carbohydrate metabolism occurs and thus aids eventually the produc-
tion of acetylcholine.

Respondents also put on the stand Dr. Julius IV. Bell , an experi-
enced otolaryngologist. Ile testified that he was familiar with the
experiments and theories of Dr. Kopetzky and that he had prescribed

Amino-Complex and Betazyme in his practice.
The reasonable conclusion to be drawn from Dr. Bell's testimony

is that in certain types of deafness B-Amino-Complex does have value
in conjunction with other types of therapy.
After hearing a11 the testimony, the hearing examiner found as

fo11ows:
The possibility has not been excluded that respondents ' prepara-

tion ' Amino-Complex ' may serve as a useful djunct to other suit-
able therapy in the treatment of the restricted percentage of perceptive
deafness caused by a disturbance in the carbohydrate metabolism , when
such disturbance results in a high pyruvic acid content of the blood
causing dysfunction of the auditory nerve.

The above finding is supported by the evidence. However, such
finding does not justify 1 (a) of the order. The order should limit
the value of the respondents ' product to that of a useful adjunct to
other suitable therapy.

Exception is also taken to the failure of the hearing examiner to
find specifically that the layman is not qualified to diagnose deafness
and properly evaluate or interpret the symptoms of deafuess or to de-
termine the proper therapy for such conditions. An additional ex-
ception is to the failure of the hearing examiner to find specifically
that the use of respondents ' produet by laymen in cases of deafness or
impaired hearing may delay competent medical treatment and result

. .

1I senons lIJury.
The evidence docs establish that the layman is not qualified to

diagnose deafness and ordinarily could not determine the proper
therapy for such condition. IVe may also concede that reliance on any
advertised product may in some cases delay competent treatment and
result in injury. The same result might fo11ow where the afficted
person took no remedy at all or even where he received incompetent
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medical attention. There is no evidence that the preparation is dan
gerous to the health nor will respondents' advertising (as limited by
the order proposed herein) represent expressly or impliedly that

diagnosis by competent medical people is unnecessary. As having
some bearing on the issue involved here , see AlbeTty v. FedeTal TTade
Oommi, 8ion (1949) 182 F. 2d 36.

In their appeal , respondents claim that since the advertisement set
out in the complaint docs not purport to do more than to accurately
restate medical conclusions reached and published by a reputable
otolaryngologist, it cannot be said to be false and misleading.

If respondents circulated false and misleading statements, it is no
defense that they were merely setting forth the statements and con.

clusions of someone else. The issue is not whether Dr. Kopetzky
actually made certain statements. The issue is: are these statements
true? In connection with this issue, respondents offered reprints
from medical publications of two articles written by Dr. Kopetzky, an
expert in otolaryngology. At the time of the. hearing, Dr. Kopetzky
was deceased. The authenticity of the articles was conceded.
Counsel supporting the complaint admitted that the articles were
published but objected to their introduction in evidence as proof of the
facts related therein. This objection was sustained by the hearing
examiner and exception is taken by respondents.

It does not appear that the articles were recognized and generally
accepted as standard authorities on the subject with which they dealt.
On the contrary, they were the statements of Dr. Kopetzky concerning
a theory which is still a matter of controversy. The ruling of the hear.
ing examiner was correct (see 32 C. .J. S. Sec. 718) .

The flndings of fact made by the hearing examiner are cOITed and
are adopted as the findings of the Commission. It is directed , how.
ever, that 1 (a) of the Order be modified as suggested herein

,Vith that exception, the appeals of both parties are dismissed.

Commissioner CARRETTA did not participate.

ORDER MODIFYING l ITIAL DECISION AND ADOPTING SUCH DECISION AS
JlIODIFlED AND ORDER TO FILE HEPORT m' CO:IIPLIAl'CE

This case having come on for hearing before the Commission upon
the appeals filed by the respondents and by counsel supporting the
complaint from the initial decision of the hearing examiner; and

The Commission having determined that the appeal of the respond.
ents should be denied and that the appeal of counsel supporting the

complaint should be granted in part and denied in part; and

The Commission , for reasons stated in its opinion which is sepa.
ra1ely issuing herein , having additionally determined that the findings
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as to the facts , conclusion, and order contained in the initial decision
are in all respects appropriate, save and except for certain of the
provisions contained in Paragraph 1 (a) of the order to cease and
desist which the record now requires be modified:

It is oTdeTed That respondents ' appeal be , and it hereby is, denied.
It is fUTtheT oTdered That the appeal of counsel supporting the

complaint be , and it hereby is, granted to the extent that such appeal
challenges Paragraph 1 (a) of the order contained in the initial
decision as inconsistent with the findings as to the facts appearing
in the initial decision and that such appeal be , and it hereby is , denied
in all other respects.

I tis furtheT oTdeTed That subparagraph (a) of Paragraph 1 of the
order contained in the initial decision be, and it hereby is , modified to
read as follows:

That said product will check or cure deafness, or will have any value
in the treatment of deafness except that it may serve as a useful ad-
junct to other suitable therapy in cases of perceptive deafness caused

by a disturbance in the carbohydrate metabolism when such disturb-
ance results in a high pyruvic acid content in the blood and causes
dysfunction o:f the auditory nerve.

It I:S furtheT oTdend That the initial decision as modified herein and
by the Commission s opinion be, and it hereby is, adopted as the
decision of the Commission.

J t is furtheT oTdend That the respondcnts shall, within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

Commissioner CARRETTA not participating.
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IN THE MATTR OF

ALASKA SALMON INDUSTRY, INC. , ET AL.

CONSENT SETPEMENT IN REGAHD TO THE ALLF,GED VIOLA'ION OF THE
FEDERAL TRADE COMMISSION ACT

Doclcet 6141. Complaint, Nov. 12, 1953-Decision, Apr. , 1954

Where some 41 business enterprises, corporate and otherwise, which were
engaged in operating canneries in the various fishing areas or districts of

Alaska as established by the Department of the Interior for the purpose of
controlJing salmon fishing; entered into contracts for salmon caught in
seven of such fishing areas or districts by the fishermen memhers of the
unions in the fishing areas or districts in which said paekers maintained
such canneries; operated about 90 of the 110 salmon canneries operating

in Alaska in which salmon fishing and canning constituted the Territory
largest industry and its principal source of employment and tax revenue;
sold large quantities of salmon , including that caught in the fishing areas
Or districts concerned and purchased from the fishermen members of the
unions invoJved, to purchasers, after canning; and were in substantial
competition in the purchase of fresh or raw salmon from the fishermen who
ca ught the same in such areas or districts , except as restrained or destroyed
as below set forth , with each other and with others 1ikewise

(a) 1"01' many years past , and especiaJly since 1946, and beginning with the
date of their affliation with their corporate trade organization or associa.
tion , by means of and through said trade association and its managing
director and their individual acts , entered into , maintained , and effectuated
an agreement or understanding to pursue, and pursued , a planned , common
and eoncerted course of action between and among themselves to adopt, fix
and adhere to certain practices and policies whieh restricted and restrained
competition in the offer to purchase and the purchase of fresh or raw salmon
in commerce in said Territory; and as a part of and in furtherance of the
aforesaid agreement, etc., and among other things-

(I) Agreed to and did determine and fix the purchase prices in the various
fishing areas or districts of Alaska for the different types of fresh or raw
salmon;

(2) Agreed to and did restrict price competition between and among themselves
in the purchase of said salmon;

(3) Agreed to and did maintain uniform minimum prices for the purchase thereof
and agreed to and did authorize and empower their said trade organization
to negotiate on their behalf contraets 01' agreements with the said unions to
fix and establish the annual minimum prices at which the various types of
saJmon were to be purchascd by said packers and canners , members of their
said organization, and were to be sold by the fishermen members of said
unions; and

'Vhere for many years past , and especially since 1946, said trade organization
a membership corporation, its said managing director , acting on hehalf of
its members , said members. from the date of their affliation with their said
trade organization , acting both individually and as members of said tradf
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organization, and the various unions concerned , acting for and on behalf
of their Alaska salmon fishermen members-

(b) Entered into , maintained , and effectuated an agreement or understanding
to pursuc, and pursued , a planned , common , and concerted course of action
to adhere to certain practices and policies which restricted and restraincd
competition in the offer for sale , sale. and distribution of fresh or raw
salmon in commerce in said Territory; and as a part of and in pursuauce to
and in furtherance of the aforesaid agreements . etc.. among other things-

( 1) Agreed to and did determine and fix minimum prices for the purchase and
sale of the various types of fresh or raw salmon caught in the aforesaid
fishing areas or districts of Alaska;

(2) Agreed to and did restrict price competition hetween and among fishermen
members of said unions in the saJe of said salmon;

(3) Agreed to and did adopt and maintain an arrangement whereby each of
said unions entered into annual agreements or contracts in one or more of
the various fishing districts or areas of AJaska with said trade organiza tion
and its said members, whereby the annual minimum fish prices for the
purchase and sale of said salmon were fixed;

(4) Agreed to and did establish and maintain minimum prices for the purchase
and sale of said fish;

(5) Agreed to and did restrict individual salmon fishermen members of said
unions from sellng any such salmon to canneries of the members of said
organization except in accordance with annual agreements or contracts
entered into by said organization and its members and the union or unions
concerned; and

(6) Agreed to and did restrict raw or fresh salmon from being sold in any
fisbing area or district of Alaska until and nnless the annual contract fixing
and establishing the prices at which the various typcs of such fish should

be purchased and sold had been entered into by or in behalf of said membcrs
and the union or unions for the area or district involved:

If eTa That sucb acts and practices , under the circumstances sct forth , had a
dnngerous tendency unduly to prevent price competition between and among
respondenb.: in thE' purchase an (1 Aale of rH\V or fresh salmon in eorl1merce
nnd were all to the prejudice and injury of the public, and constituted unfair
acts and practices jn comn1erce and 11 lIfa h' methods of competition thf'rPin.

Before IJh. Everett J? H aycTaft hearing examiner.

MT. FletcheT C. Cohn, MT. Lewis F. lJcpTo , Mr. Paul IJ. LaRue and
MT. Ever'ette M acf ntyre for the Commission.

MT. W. O. ATnold of Seattle vVash. , for Alaska Salmon Industry,
Inc.

JJIT. Thomas M. CTeen and JJT. Frank T. Rosenquist of the firm of

Graham , Green , Howe & Dunn , of Seattle , "\Vllsh. , for E1Jamar Pack.
ing Co., Egegik Packing Co., P. E. Harris Co. , Inc. , IntBrcoastal

Packing Co. , Peninsula Packers, San .Juan Fishing & Packing Co.
Todd Packing Co. , U ganik Fisheries; Inc., Calvert Corp., Trans.
Pacific Fishing & Packing Co. , and Marine Fishing & Packing Co.

Mr. RobeTt Gmham and MT. EdwaTd lJobTin of the firm of Bogle.

3ogle & Gates, of Seattle, vVash. , for Alaska Pacific Salmon Co.
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BristoJ Bay Packing Co. , Chignik Fisheries Co. , Kadiak Fisheries Co.
New England Fish Co. , and Seldovi t Bay Packing Co.

Medley 

&; 

Haugland of Seattle

, .

Wash. , for AJaska Year Round
Canneries Co. , General Fish Co. and Kayler-Dahl Fish Co.

Allen, Hilen , FToude , De()a:nno d; Leedy, of SeaUle , \Vash. , for
Farwest IVrangel1 Co. and Nakat Packing Corp.

/( 

e1'1' , M cCoTd , GTeenleaf Moen of Seattle , IVash. , for Fidalgo
J shlld Packing Co. and Pacific American Fisheries.
MT. E. H. 1'ayloT of the firm of PiJJsbury, Madison & Sutro, of

San Francisco , Calif. , for Alaska Packers Ass n and L. G. IVingarcl
Packing Co.

MT. Wendell Wyatt of Astoria , Ore. , for Columbia River Packers
Ass

M. A. MaTquis of the firm of Mdficken , Rupp & Schweppe , of
Seattle , IVash. , for Copper Hiver Packing Co.

M1'. R. E. RobeTt.wn of the firm of Hobertson , "llonagle & Eastaugh
of .Juneau , Alaska , for Icy Straits Salmon Co.

II orman, Mickell.ait , M aT1:on , Black Per'kins of Seattle , IVash.
for Libby, .:fcK eilJ & Libby.

MT. 8. J. King of the firm of Rvan , Askren & Mathe,vson , of Seattle
IVash. , for \Vhiz Fish Products Co.

M OTla1'ty 

&; 

Olson of Seattle , vVash. , for IVards Cove Packing Co.
MT. WarteT .Walsh. of .luneau , Alaska , for Hood Bay Salmon Co.

Annette Islands Canning Co. , Keku Canning Co. Klawock Oceanside
Packing Co. , and lIyclaburg Cooperative Ass

MT. Roy E. Jackson and M1'. CaTl B. LuckeTath of Seattle , IVash.
for Alaska Fishermen s T nion.

McCutcheon, Nesbett& Rader of Anchorage . Alaska , for Cordova
District Fisheries Union.

Bassett. Geisnes8 Vance of Seattle , IVash. , for Alaska Marine
District Union of Fishermen , Cannery IV orkers and AJJied Trades
Bering Sea Fishermen s Vnion, T nited Fishermen of Alaska, and

United Fishermen of Cook Inlet.
lFalthel. , 08eTCln Wa1"1eT of Seattle , IVash. , for Fisheries Divi-

sion, International Longshoremen s and \Varehousemen's Union
Northwest and Alaska , Local No. 3- , Fishermen & AJJied IVorkers
Division , International Longshoremen s & vVarehousemen s ITnion and
Local :So. 30 , Fishermen & Allied Workers Division , International
Longshoremen s & vVarehousemen s Union.

MT. Hugh E. Pickel

, .

!T. of Seattle , vVash. , for Stikine Gillnetters
Ass

4(J ;:!4:

- --

Y:-
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CONSENT SETTLEMENT 1

Pursuant to the provisions of the .Federal Trade COIImission Act
the .Federal Trade Commission on November 12, 1953 , issued and
subsequently served its complaint on the respondents named in the
caption hereof, charging them with the use of unfair acts and prac-
tices and unfair methods of competition in violation of the provisions
of Section 5 of said Act.

The respondents desiring that this proceeding be disposed of by
Consent Settlement procedure provided in Rule V of the Commis-
sion s Rules of Practice , solely for the purpose of this proceeding, any
review thereof, and the enforcement of the order consented to , and
conditioned upon the Commission s acceptance of the Consent Settle.
ment hereinafter set forth, and in lieu of the answers to said complaint
heretofore filed and which, upon acceptance by the Commission of
this settlement, are to be withdrawn from the record , hereby:

1. Admit aJ1 the jurisdictional aJ1egations set forth in the complaint;
2. Consent that the Commission may enter the matters hereinafter

set forth as its findings as to the facts , conclusion , and order to cease
and desist. It is understood that the respondents in consenting to the
Commission s entry of said findings as to the facts , conclusion , and
order to cease and desist, specifically refrain from admitting or deny-
ing that they have engaged in any of the acts or practices stated therein
to be in violation of law;

3. Agree that this Consent Settement may be set aside in whole
or in part under the conditions and in the manner provided in Para-
graph (f) of Rule V of the Commission s Hules of Practice.

The admitted jurisdictional facts , the statement of the acts and
practices which the Commission had reason to believe were unlawful
the conclusion based thereon, and the order to cease and deiiist, all of
which the respondents consent may be entered herein in final disposi-
tion of this proceeding, arc as follows:

The Commission s "Notice" announcing and promulgating the consent settlement as
pubJisbed herewith , foI1ows:

'l' he consent settlement tendered by the parties in this proceeding, a copy of which 
served 11e1'( wi1:b , ,vas accepted by the Commission on Apri1 8, 1954 , and ordered entered
of record as the Commission s findings as to the facts , conclusion, and order in disposition
of this proceeding.

The time for fiing report of compliance pursuant to the aforesaid order runs from the
date of service hereof.

It appearing to the Commission that SebaRtian-Stuart Fish Company, one of the re-
spondents in this proceeuing-, is no longer engageu in the business of canning salmon in
AJaska and that it has no present intention of reentering- the business:
it was alsu ordered That the compJaint herein be dismissed as to said respondent Se-

bastian-Stuart Fish Company.
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FINDI GS AS TO THE FACTS

PARAGRAPH 1. Respondent, Alaska Salmon Industry Inc. , is a mem
bership corporation , organized and existing under the laws of the
State of Delaware, with its principal office in the State of Delaware
located at .No. 100 W est 10th Street Wilmington, Delaware, and its
principal offce for the transaction of business of the corporation

located at 200 Colman Building, 811 First A venue , Seattle 4 , IV ash-

ingLon. It, its offcers, directors and melTlbers arc here named and
made parties respondent to this proceeding. Said respondent , Alaska
Salmon Industry Inc., will sOlTletimes hereinafter be referred to as
respondent " industry." The members of said respondent Industry
wi)) sometimes hereinafter be referred to as respondent "Industry
Members.

Except as hereinafter noted, the following corporations, individ-
uals, and partnerships were members of respondent Industry as o:f

June 20 1952 , and each has continued such membership.
Therefore, because of that status and the acts , practices , and policies

in which they participated, as hereinafter set forth , each such respond-
ent industry member is also here named and made a party respondent
individuaJIy. Each such respondent Industry Member is described
as follmvs :

Respondent, Alaska Pacific Sa,)mon Company is a corporation or-
ganized under the laws of the State of Nevada, with its principal offce
and place of business located at the Skinner Building, Seattle Wash-
ington.

Respondent, Alaska Packers Association is a corporation organized
and existing under the laws of the State of California, with its prin.
cipal offec and place of business located at 215 Fremont Street, San
Francisco, California.

Respondent, Alaska Year Round Canneries Company i') a corpora.
tion organized and existing under the Jaws of the State of IVashing.
ton, with its principal offce and place of business located at 5355
28th A venue, N. W. , Seattle, IVashington.

Hespondent, Angoon Community Association, operating under the
name of the Hood Bay Salmon Company, is a corporation organized
and existing under a charter obtained through the Bureau of Indian
Affairs, United States Department of Interior, having its principal
offce and place of business located at 625 Colman Building, Seattle 4
IVashington.

Respondent, Bristol Bay Packing Company is a corporation organ-
ized and existing under the laws of the State of California, with its
principal offce and place of business located on the Seventh Floor of
the Skinner Building, Seattle , Washington.
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Respondent, Chignik Fisheries Company is a corporation organized
and existing under the laws of the State of IVashington, with its prin-
cipal offce and place of business located at 1826 Exchange Building,
Seatte 4

, '

Washington.
Respondent, Columbia River Packers Association, Inc. , is a corpo-

ration organized and existing under the laws of the State of Oregon
with its principal offce and place of busincss located at Astoria

Oregon.
Respondent, Cook Inlet Packing Company is a corporation organ-

ized and existing under the laws of the State of Washington , with its
principal offce and place of business located at 303 Colman Building,
Seattle 4 , Washington.

Respondent, Copper River Packing Company is a corporation or-
ganizecl and existing under the laws of the State of IVashington , with
its principal offce and place of business located at 2408 Commodore
IVay, Seattle , W' ashington.

Respondent, Egegik Packing Company is a corporation organized
and existing under the laws of the Territory of Alaska , with its prin-
cipal offce and place of business locatecl at Pier 31 , Foot of Stacy
Street , Seattle , IVashington.

Ilespondent , Ellamar Packing Company is a sole proprietorship
conducted by Milton G. Brown , with its principal offce and place of
business located at 2408 Commodore IVay, Seattle , IVashington.

pondent, Farwest IVrangell Co. , Inc. , is a corporation organized
and existing under the laws of the Territory of Alaska , with its prin-
cipal offce and place of business located at 740 IV estlake North
Seatte 9 , IVashington.

Respondent, Fidalgo Island Packing Company, Inc. , is a corpora-
tion organized and existing under the laws of the State of Maine
with its principal offce and place of business located at 2360 Com-
modore IVay, Seattle 99, IVashington.

llespondent , General Fish Co. , Inc. , is a corporation organized and
existing under the laws of the State of IVashington, with its principal
offce and place of business located at 5355 Twenty-Eighth Avenue
NIV. , Seattle, Washington.

Respondent, P. E. Harris Company, Inc. , is a corporation organized
and existing under the laws of the State of IVashington , with its
principal offce and place of business located at 1220 Dexter Horton
Building, Seattle 4 , 1Vashington.

llespondent, Ilydaburg Cooperative Association is a corporation
operating under a charter obtained through the Bureau of Indian
Affairs , United States Department of Interior , with its principal offce
and place of business located at !)16 American Building, Seattle 4
IVashington.
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Respondent, Icy Straits Salmon Company is a corporation or-
ganized and existing under the laws of the Territory of Alaska , with
its principal offce and place of business located at 219 Herald BuiJd-
ing, Bellingham , vVashington; said respondent was a member of re-
spondent industry until December 31, 1950, since which date it has
not held membership in respondent industry.

Respondent , Independent Salmon Canneries Inc. , is a corporation
organized and existing under the laws of the State of IVashington
with its principal offce and place of business located at Pier 66, Bell
Street Terminal , Seattle 1 , vVashington.

Hespondent, Intercoastal Packing Company is a corporation organ-
ized and existing under the laws of the State of vVashington , with its
principal offce and pJace of business located at Pier 31 , Foot of Stacy
Street, Seattle 14 , vVashington.

Respondent, Kadiak Fisheries Company is a corporation organized
and existing under the laws of the State of IVashington, with its prin.
cipal offce and place of business located at 1826 Exchange Building,
Seattle 4 , IVashington.

Kayler-Dahl Fish Company, Inc. , which was named as a respondent
in the complaint , is now dissolved.

Respondent, Keku Canning Company, is a corporation operating
under,l charter obtained through the Bunmu of Indian Afi'airs , United
States Department of Interior, with its principal ofiice and place of
business loc,tted at 4103 Arcade Building, Seattle, VVashington.

Respondent, Ketchikan Packing Company is a corporation organ.
ized and existing under the laws of the Territory of Alaska, with its
principal offce and place of business located at 625 Colman Building,
Seattle , Washington.

esponclent, Klawock Cooperative Association, doing business as

Klawock Oceanside Packing Company, is a native charter corporation
operating under a charter obtained through the Bureau of Indian
Affairs, United States Department of Interior, with its principal offce
and place of business located at 2700 vVest1ake North , Seattle 9
Washington.

Respondent, Libby, McNeill & Libby is a corporation organized anrl
existing under the laws of the State of Iaine, with its principal place
of business being located at Union Stockyards , Chicago, Illinois.

Respondent, Metlakatla Indian Community operating under the
trade name of Annette Islands Canning Company, is a Federal
corporation chartered under the Aet of Congress of .June 18, 193-1

with its principal offce and place of business located at 505 Colman
Building, Seatte 4 , vVashington.

Hespondent, The N akat Packing Corporation is a corporation or-
ganized and existing under the laws of the State of New York , with its
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principal offce and place of business located at 1355 Dexter Horton
Building, Seattle 4 , 'Vashington.

Respondent, New England .Fish Company is a corporation organized
and existing under the laws of the State of Maine, with its principal
offce and place of business located at 1828 Exchange Building, Seattle
, Washington.
Respondent, Pacific American Fisheries , Inc. , is a corporation or.

ganized and existing under the laws of the State of Delaware , with its
principal offce and place of business located at 401 Harris A venue

Bellingham , vVashington.
Nick Bez , 'Villi am Calvert , Lawrence Calvert and Starr H. Calvert

arc not engaged in business under the trade name of Peninsula Packers
and there is substituted :for them as respondents herein Trans.Pacific
Fishing & Packing Company and Calvert Corporation, both of which
corporations are organized under the laws of the State of 'IVashington;
the principal oflce and place of business of said partners trading
under the name of Peninsula Packers in 1220 Dexter Horton Building,
Seattle 4, 'Vashington; said partners do acknowledge that full service
of process has been effected upon them. Said partnership ceased its
membership in respondent industry as of June 30 , 1952.

Respondent, Port Ashton Packing COlporation is a corporation
organized and l-xisting under the b,,' s of the State of vVashington
with its principal offce a.nd place of business located at 627 Colman
Building, Seattle 4, 'Vashington.

Hespondent, Pyramid Fisheries Inc. , is a corporation organized and
existing under the la \Ys of the State of 'IVaslJington , with its principal
offce and place of business located at 2003 Exchange Building, Seatt1e
, vVashington.
Hespondent, Super-ior Packing Company is a corporation organized

and existing under the laws of the Statl' of vVashington , with its
principal ofTcl' and place of business located lIt 200;) Exchange Build.
ing, Seattle 4 , 'IVashington.

Respondent, San Jnan Fishing & Packing Company is a corpora.
tion organized amI existing nnder the laws of the State of 'IVashing.
ton, with its principal offce tlId place of business located at Pier 31

.Foot of Stacy Street , Seatt Ie , 'IVashington.
Hespondent , Sebastian. Stuart Fish Company is It corporation or.

ganizl'd and existing under the laws of the State of 'IVashington , with
its principal offce and place of business located at Pier 24 , Spokane
Street Dock , Seattle 4 , 'IVashington; said J'espondPItt filed no ans\Yer
to the complaint.

Hespondent, Seldovia Bay Packing Company is a corporation or.
ganized and existing under the laws of thl' Territory of Alaska , with
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its principal offce and place of business located at Central Building,
Seattle 4, vVashington. Said respondent was a Member of said re
spondent Industry on .June 1952 but has since that date ceased to

be a member thereof.
Respondent , Snug Harbor Packing Company is a corporation or-

ganized and existing under the laws of the State of vVashington , with
its principal offce and place of business located at 1805 Smith Tower
Seattle

, '

Washington; said respondent filed no answer to the complaint.
Hespondent Todd Packing Company is a partnership composed of

San .Juan Fishing & Packing Company and Marine Fishing & Pack-
ing Company, corporations , bot11 of which are organized and existing
under the laws of the State of 'Washington; the principal ofIce and
place of business of said partnership is located at Pier 31 , Foot of
Stacy Street, Seattle, Washington. Said partners do acknowledge
that full service oJ process has been effected upon them.

Respondent, Uganik Fisheries Inc. , is a corporation organized and
existing under the laws of the Territory of Alaska, with its principal
offce and pla(;e of business located at Pier 31 , Foot of Stacy Street
Seattle , vVash ington.

Respondent, Wards Cove Packing Company Inc. , is It corporation
organized and existing under the laws of the Territory of A laska , with
its principal ofIice and place oJ business located at 303 East Northlake
Avenuc, Seattle 5 , Washington.

Respondent, vVhiz Fish Products Company, Inc. , is a corporation
organized and existing under the )a,vs of the State of vVashington
with its principal office and place of business located at 2000 Alaskm
IYay, Seattle 4 , IYashington.

Respondents, L. G. vVingard , Mary LOll vVingard, Lester L.
vVingard , Lou M. Hill , Charles CofIey, ConIley Nelson, Lorraine
Nelson and Richard W. Hill are individuals doing business as a
partnership under the trade name of L. G. IVingard Packing Co.
with their principal ofIce and place of business located at 10457
1\1aplewood Place, Seattle , vVashinbrton.

Win-Ra Fisheries Inc. , which was named as a respondent in the
complaint herein , has been dissolved.

llespondent, IV. C. Arnold has been for several years last past, and
is now the Managing Director of respondent , Alaska Salmon Industry,
Inc. , with its principal offce and place of business located at 200
Colman Building, 811 First A venue , Seattle 4, vVashington; he is here
also named and made a respondent individually.

Each of the following parties described in this Paragraph 1 eutered
into agreements with the above-named respondents and participated
with them in carrying out the acts and practices hereinafter alleged.
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Therefore, each such party is here named and made a respondent to
this proceeding.

Respondent, Alaska Fishermen s Union is an unincorporated asso.
ci;ttion among whose members arc fishermen engaged in catching the
various types of fresh or raw salmon in one or more of the fishing
districts of Alaska. Its principal pJace of business is located at 84
Union Street, Seattle

, '

Washington.
Respondent, Alaska Marine District Union of Fishermen , Cannery

Workers and Allicd Trades is an unincorporated association among
whose members arc flshcrmen engaged in catching the various types
of fresh or raw salmon in one or more of the fishing districts of Alaska.
Its principal place of business is located at Sitka, Alaska.

Associated Fishermen & Al1ied ,Vorkers, who Wi1S named as
respondent in the compJaint herein could not be scrved with proccss.
Therefore, the complaint is dismissed as to it.

Respondent , Bering Sea Fishermen s Union is an unincorporated

association among whose members are fishermen engaged in catching
the various types of raw or fresh salmon in one or more of thc fishing
districts of Alaska. Its principal offce and place of business is locatcd
at Dillingham , Alaska.

Respondent, Cordova District Fisheries Union , is an unim orporated
association among whose members are fishermen engaged in catching
thc various types of fresh or raw salmon in one or more of the fishing
districts of Alaska. Its principal offce and place of business is located
at Cordova , Alaska.

Fisheries Division, International Longshoremen s and Warehouse-
men s Union , Northwest and Alaska, which was named as a respondent
in the complaint herein, was not cngaged in the acts and practices
alleged in the complaint. However, there are named as respondents
herein, in lieu of said Fisheries Division, International Longshore-
men s and ,Varehousemen s Union, Northwest and Alaska, Local No.

3 of the Fishermen & Allied 'Workers Division , International Long-
shoremen s and ,Varehousemen s Union and Local No. 30, Fishermcn &
Alled ,Vorkers Division of International Longshoremen s and Ware-
honsemen s Union, both unincorporated associations among whose
members arc fishermen engaged in catching various types of fresh or
raw salmon in one or more of the fishing districts of Alaska; the prin-
cipal offce and place of business of said respondent, Local No. 3-
is 84 Union Street, Seattle, Washington , and that of said respondent
Local No. 30 , is Kctchikan, Alaska; said respondents do acknowledge
that full service of process has been effected upon them.

Petersburg Vessel Owner s Association which was named as a re-
spondent in tJle complaint herein , was not engaged in any of the acts
or practices hereinafter set out.
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No service of process was effected upon Southeastern Alaska Salmon
Purse Seiners Association, which was named as a respondent in the
complaint herein,

Stikine Gillnetters Association, which was named as a respondent in
the complaint, is an unincorporated association whose members are
fishermen engaged in catching the various types of fresh or raw salmon
in onc or more of the fishing districts of Alaska and selling same
through such association in compliance with the provisions of the
Fishermen s Marketing Act.

Respondent, United Fishermen of Alaska , is an unincorporated
association among whosc members arc fishermen engaged in catching
the various types of fresh or raw salmon in one or more of the fishing
districts of Alaska. Its principal offce and place of business is located
at Kodiak, Alaska.

Respondent, United Fishermen of Cook Inlet, is an unincorporated
association among whose members are fishermen engaged in catching
the various types of raw or fresh salmon in one or more of the fishing
districts of Alaska. Its principal offce and place of business is located
at Anchorage, Alaska.

PAn. 2. Hespondent, Alaska Salmon Industry, Inc. , was organized
in 1940. It is a trade organization or association composed of cor-
porations , partnerships , finns , and individuals who are engaged in the
canning of salmon in Alaska. Its membership constitutes in excess
of 50% of the salmon canners or packers operating in Alaska, and
they can or pack well in excess of 50% of the total volume of salmon
produced in said territory.

Rcsponr1ent Industry has acted , and is acting for , and in cooperation
with, the respondent Members thereof in negotiating and fixing the
annual minimum prices to be paid by said respondent Members to
fishermen members of respondent l:nions for fresh or raVi salmon
caught by said flshermen in Alaskan waters and sold by them to such
Members. In carrying out this function , respondent Industry, in each
of the fishing areas or districts of Alaska, which are hereinafter de-
scribed, flxes and establishes with the respondent Unions, for each
of said districts or areas , fish prices for salmon caught in such areas
or districts. All of the respondcnt feIIbers of the respondent In-
dustry having canneries in a particular flshing district or area
authorize and empower respondent Industry to act for them as a group
in negotiating and fixing the fish prices for the various types of
salmon caught by the fIshermen members of the respondent Union or
Unions in that particular flshing area or district.

PAR. 3. Al1 of the individuals , partnerships , firms, and corporations
hereinbefore described in Paragraph 1 are engaged in the business of
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maintaining and operating canneries in one or more of the various
fishing areas or districts of Alaska, as hereinbefore described, for the
purpose of canning salmon incJuding that caught by the fishermen
members of respondent Unions in the fishing areas or districts in which
said respondent Industry Members maintain such canneries Each 
said respondents was, or is , a member of respondent Industry, except
as otherwise indicated in Paragraph 1 , and has authorized , partici-
pated in , adopted or confirmed , as a member of respondent Industry,
the acts and practices of said Industry hereinafter set forth.
PAR. 4. The respondent Unions are now engaged , and at aJ1 times

herein mentioned have been engaged, in transacting business on behalf
of their fishermen members. Each of said respondent Unions enters
into contracts or agreements for one or more of the fishing districts
or areas in Alaska with thc respondent Industry and/or with re-
spondent Industry Members who have canncries in the areas or dis-
tricts covered by said contracts or agreements whereby minimum fish
prices 1'or the various types of salmon caught and sold in said fishing
areas or districts arc fixed and established for each annual fishing
season.

PAn. 5. As to members of respondent Unions , incJuding fishermen
members, who arc employees as one or more of respondent Industry
Members , said respondent Unions have bargained , and do bargain
with the respondent Industry and/or respondent Industry Members
as to wages and working conditions of said employees.

IVith the exception of the Bristol Bay area, referred to in the
second paragraph of Paragraph 11 , there is no agreement among
respondents as to the status of fishermen members of respondent
Unions. 1'0 Finding of Fact or Conclusion is made with respect to
such status.

As to such status, the Commission is to consider and give fuJJ weight
to the decisions and actiom3 of the National Labor Relations Board.

PAR. G. Respondent IV. C. Arnold , who is made a respondent herein
Loth individually and in his offcial capacity as Managing Director of
respondent Indllstry, is the exe( ntive offcer of said respondent Indus-
try, and as such , acting for and on behalf of respondent Industry,
supervises and directs the negotiations and agreements hereinafter
described Letween respondent Industry and the respondent Unions.

PAR. 7. Each of the respondents herein named has directly or indi-
rectly participated iu , approved or adopted one or more of the acts
and practices hereinafter set forth in Paragraphs 13 and 14.

PAR. 8. It is common knowledge that the Territory of Alaska is an
important commercial factor in the economy of this country. Salmon
fishing and canning is Alaska s largest industry and its principal
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source of employment and tax revenue. The salmon canners are
scattered along the shores of Alaska where it wi)) be convenient for
boats and fishing gear to intercept the incoming migration.

The Jaw requires that salmon be canned, or otherwise preserved
within forty-eight hours after being caught, and the canneries , incJud-
ing those operated by respondent Industry Members, in order to secure
the llighest quality product, have adopted the practice of canning or
otherwise preserving salmon within twenty-four hours.

The Territory has been divided into separate fishing areas or dis-
11'icts by the Fish and ,Vildlife Service, Department of Interior, for
t he purpose of controlling salmon fishing. The respondent Industry
Members Jnaintain canneries and enter into contracts for salmon
caught in seven of snch fishing areas or districts, to wit: Bristol Bay;
Peniusula or ,Vest ward ; Chignik; Kodiak Island; Cook IElet; Copper
HiveI' and Pril1 e ,VilJiam Sound; and Southeastern Alaska.

rhe Secretary of Interior , by Congressional anthority, promulgates
and issues regulations annually, governing fishing for each year
whereby are controJ1ed the opening and closing dates for salmon fish-
ing in each of the fishing areas or distriets. Such seasons vary in the
difIenmt areas , but generally speaking, any particular area is not open
for more than five weeks , and the greater portion of the catch in any
such area is made within a fifteen-day period.

l\ormally there arc about 110 salmon canneries operating in Alaska
and the respondent Industry Members operate appnJAimately 90 of
them. The capital investment in Alaska salmon fisheries is estimated
at approximately $100 000 000. The industry utilizes approximately

000 employees and fishermen , the total fishermen being approxi-
mately 14 000. About one-half of this 20 000 are year- round residents
of the Territory, and the other 10 000 are transported to the Territory

each spring from the continental United States and returned in the
fal1 after the seasons ' operations are concJuded.

I u 1%2 the pack was approximately 3 250 000 cases (a case contains

48 one-ponnd cans),. having a ,vholesale value of approximately
$95 000 000 and being valued to the fishermen at approximately
$33 000 000.

PAR. 9. Hesponc1ent Industry Members sell large quantities of sal-
mon , including that canght in the fishing areas or districts of Alaska
:md purchased from the fishermen members of respondent Unions , to
purchasers of said salmon aft er same has been canned by respondent
Industry Members , and which purchasers are located in the various
States of the United States, and C lUse same to be transported for sale
from the Territory of A l:ska to such purchasers. Said respondent
Indnstry Members , as well as the fishermen members of respondent
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Unions , maintain , and at all times herein mentioned , have maintained
a regular course or current of trade and commerce in r:1W or fresh
salmon in the Territory of Alaska.

The respondents, Industry, 'V. C. Arnold , and Unions , have been
and are, media whereby respondent Industry Members and fishermen
members of respondent Unions have committed and performed , and
are committing and performing, in commerce , the practices and pol-
icies hereinafter set forth in Paragraphs 13 and 14. All of the re.
spondents named herein have been , and arc now , engaged in commerce
in raw or fresh salmon , as " commerce" is defined in the Federal Trade
Commission Act.

PAR. 10. Respondent Indnstry Members in the conrse and conduct
of their business in purchasing fresh or raw s:dmon from the fisher.
men who cateh same in the fishing areas or districts of Alaska , are in
substantial competition , except as such competition has been restrained
or destroyed , as hereinafter set forth , with each other and with others
who likewise are engaged in purclmsing and seIJing such salmon in
commerce.

Respondent 1!nions , as 1yeJJ as the fishermen members thereof , in
the C01trSe of negotiating for sale, and in seJJing the salmon caught
by said fishermen in the fishing areas or distric1s of Alaska , are en.
gaged in snbstantial competition , except as snch competitiou has been
restrained or destroyed , as hereinafter found: (a.) the fishermen mem
bel's of a respondent Union being in competition \yith each other; (b)
aJJ respondent lJnions having fishermen members cat( hing salmon in
the same fishing area or district being in competition with each other;
(c) respondent Unions and the fishermen members thereof being in
competition with other unions and their members. who arc engaged
in oflering for sale and seJJing such salmon; and (d) said respondents
and their fishermen members being in competition with other fisher-
men who arc not union members, but who arc engaged in catching and
selling salmon in commerce.

PAR. 11. Fresh or raw s:1ImoIl, with rare exceptions, is purchased
by the respondent Indnstry Members as the result of, and on the basis

, the negotiations and bargaining carried on for each of the fishing
areas or districts, in advance of the fishing seasons for each district
with the respondent Industry acting for , on hehalf of, and with the
approval of respondent Indnstry :Members , and the respondent Unions
acting for, on behalf of, and with the approyal of all their fishermen
members in the affected district. Such negotiations and bargainings
fix and determine the fish prices, which arc the prices at which fisher.
men members of respondent Ijnions agree to sell and the respondent
Industry .:rembers agree to purchase the yarious types of salmon for
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the particular fishing season in the different flshing areas or districts
covered by said contracts or agreements.

The greater majority of the fishermen members of respondent
Unions who are, and have been for the last several years past , catching
salmon within the Bristol Bay area are, and have been , employees
of one or more of the respondent Industry Members operating can.
neries in said area.

PAR. 12. The fish prices fixed and determined in the aforedescribed
manner are adopted and maintained, at least as the minimum prices
for the various types of salmon in each of the fishing areas or districts
covered by such contracts or agreements for the particular season
named therein , by the respondent Industry rembers and the i1sher.
men members of the respondent Unions covered thereby.

PAR. 13. For many ycars last past, and cspecially since 1946 , and
continuing to the fiing of this complaint, respondent Industry Mem.
bel's have , from the date of their aftlJiation with respondent Industry,
by means of and through respondent Industry and rcspondent Arnold
and also by theirindividl1al acts, entered into, maintained amI
cffectuated an agreement or understanding to pursue , and they have
pursued, a planned common and concerted course of action between
and among themselves to adopt, fix and adhere to certain practices
and policies which restrict and restrain competition in the offering to
purchase and the purchase of fresh or raw saJmon in commerce in the
Territory of Alaska.

As part of, pursuant to , and in furtherance of the aforesaid agree.
ment, understanding and planned comnlOn and concerted course of
action , said respondent Industry Members , among other such practict,s
and policies, have agreed:

1. to detcrmine and fix, and they have determined and i1xed , and
are sti 11 determining and fixing, the purchase prices in the various
fishing areas or districts of A hlska for the diflerent types of fresh or

raw salmon;
2. to restrict, and have restrieted , and are still restricting, price

competition between and among themselves in the purchase of said
salmon;

3. to maintain , and they have maintained, and are still maintaining,
uniform minimum prices for the purchase of said salmon;

4. to authorize and empower, and they have authorized and em.
powered, and arc stiJl authorizing and empowering, respondent Indus-
try to negotiate on their behalf contracts or agreements with respond.
ent Unions to fix and establish the annual minimum prices at which
the various types of said salmon are to be purchased by respondent
Industry Ylembers and to be sold by the fishermen members of
respondent Unions.
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PAR. 14. For many years last past, and especially since 1946, and
continuing to the filing of this complaint, (a) respondent Industry,
(b) respondent VV. C. Arnold , acting on behalf of respondent Industry
Members, (c) respondent Industry Members from the date of their
affliation with respondent Industry, acting both individually and as
members of said Industry, and (d) respondent Unions , acting for and
on behalf of the Alaska salmon fishermen members of said Unions
have entered into, maintained and cfi'ectlUlted an agreement or under-
standing to pursue, and they have pursued, a planned common and
concerted course of action between and among themselves to adopt , fix
and adhere to certain practices and policies which restrict and restrain
competition in the oifering for sale , sale and distribution of fresh or
raw salmon in commerce in the Territory of Alaska.

As part of, pursuant to , and in furtherance of the aforesaid agree.
ment, understanding, or planned common and concerted course of
action, said respondents , among other practices and poJicies, have
agreed

1. to determine and fix , and they have cletermined and fixed , and arc
still cletermining and fixing, minimum prices for the purchase and sale
of the various types of fresh or raw salmon caught in the aforesaid
fishing areas or districts of Alaska;

2. to restrict, and they have restricted , and arc still restricting, price
competition between and among fishermen members of respondent
Unions in the sale of said salmon;

3. to adopt and maintain , and they have adopted and maintained
and arc still adopting and maintaining, an arrangement whereby each
of respondent Unions has entered into anmml agreements or contracts
in one or more of the variollsfishing districts or areas of Alaska with
the respondent Industry and the respondent Industry 1embers
whereby are fixed the annual minimum fish prices for the purchase
and sale of said salmon;

4. to establish and maintain , and they have established and main.
tained , and are still establishing and maintaining, the minimum prices
for the purchase and sale of said salnlOn ;

5. to restriet , and they have restricted , and are still restricting inch.
vidual salmon fishermen members of respondent Unions from selling
any such salmon to canneries of respondent Industry lembers except

in accordance with annual agreements or contracts entemd iuto by
respondent Industry and respondent Industry Members and respond.
ent Union or Unions;

6. to restrict, and they have restricted , and arc still restrieting, nm-
or fresh salmon from being sold in any fishing area or district of
Alaska until and unless the annual contract or agreement fixing and
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establishing the prices at which the various types of such salmon
should be purchased and sold, have been entered into by or in behalf
of respondent Industry Members and the respondent Union or Unions
for said area or district.

PAR. 15. In addition to the effects, as hereinbefore set forth in Para-
graphs 13 and 14, the acts , practices and policies of the respondents
likewise have the capacity and tendency to affect the cost of food by
their effect on the prices which the public is required to pay for
canned salmon.

CONCLUSION

The acts and practices of respondents as hereinbefore found have a
dangerous tendency unduly to hinder competition because they have
promoted and contributed to the suppression , elimination and preven.
tion of price competition between and among respondents in the pur.
chase and sale of raw or fresh salmon in commerce, as "commerce" is

defined in the Federal Trade Commission Act, and such acts and
practices, all and singularly, are to the prejudice and injury of the
public and constitute unfair acts and practices and unfair methods of
competition in commerce within the intent and meaning of Section 5
of the Federal Trade Commission Act.

OIilER TO CEASE AND DESIST

It is oTdeTed That respondents, Alaska Salmon Industry Inc., a
corporation , its offcers, dired,ors and members , and Alaska Pacific
Salmon Company, Alaska Packers Association, Alaska Year Round
Canneries Company, Angoon Community Association trading as Hood
Bay SRlmon Company, Bristol Bay Packing Company, Chignik Fish-
eries Company, ColumbiR Rivpr Pnckers Association , Inc. , Cook Inlet
PRcking Company, Copper !liver Packing Company, Egpgik Packing
Company, EJJamar Packing Company, Farwest vVrangell Co. , Inc.
Fidalgo Island Packing Company, Inc. , General Fish Co. , Inc. , P. E.
Harris Company Inc., Hydaburg (cooperative Association, Icy Straits
Salmon Company, Independent Salmon Canneries , Inc. , Intprcoastal
Packing Company, ICadiak Fisheries Company, Keku Canning Com.
pany, KPtchikan Packing Company, KJawock Cooperative Associa.
tion doing business as Klawock Oceanside Packing Company, Libby,
McNeil & Libby, Metlakatla Indian Community opmating under the
trade namp of Annettp Ishmds C tIning Company, The N akat Packing
Corporation , New England Fish Company, Pacific American Fish-
eries, Inc. , Trans.Pacific Fishing & Packing Company and the CRlvert
Corporation, both corporations doing business under the tradp name
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of Peninsula Packers, Port Ashton Packing Corporation , Pyramid
Fisheries , Inc. , Superior Packing Company, San Juan Fishing & Pack-
ing Company, Sebastian.Stuart .Fish Company, Seldovia Bay Pack-
ing Company, Snug Harbor Packing Company, San Juan Fishing &
Packing Company and Marine Fishing & Packing Company, C01'jO-
rations, doing business as Todd Packing Company, Uganik Fisheries
Inc. , Wards Cove Packing Company, Inc. , 'IVhiz Fish Pl"ducts Com-
pany, Inc. , L. G. 'IVingard , :Mary Lou 'IVingard , Lester L. Wingard
Lou M. HiJJ, CharJes Cofi'ey, Conney Nelson , Lorraine Nelson and
Richard 'IV. HiJJ , doing business as a partnership under the trade
name of L. G. 'Wingard P lcking Co. , and 'IV. C. Arnold , inclividuaJly
and as :Managing Director of A1rska Salmon Industry Inc. , and Alaska
Fishermens Union , Alaska Marine District Union of Fishermen, Can.
nery vY orkers and AJJied Trades, Beri ng Sea Fishermen s Union
Cordova District Fisheries Union , Local 3.. 3 of the Fishermen & AJJied
",Yorkers Division, International Longshoremen s and 'IYarehouse.
men s Union and Local No. 30 , Fishermen & AJjied 'IVorkers Division
01' International Longshoremen s and 'IVllehousemen s Union , United
Fishermen of Alaska and United Fishermen of Cook InJet, and m.
spondents ' members , who shaJl be deemed herein to be partie" respond.
ent, aglmts, representatives and employees , directly or through any
corporate or other device, in connection with the offering for sale, sale
and distribution of raw or' fresh s,L1mon caught in the fishing areas or
districts of Alaska, do forthwith ce lse and desist from entering into
continuing, cooperating in , or carrying out any planned common and
concerted course of action, understanding or agreernent between or

among :my two or lnore of said respondents , or between anyone or
more of said respondents and others !lot parties hereto, to do or
perform any of the foJJowing acts:

1. Fixing, establishing, maintaining or adhering to , in any manner
or by any method whatever, the price or prices at 'which :wy type of
raw or fresh salmon caught in the flshing areas or districts of Alaska
are to be , or are , p!lrchased 01' soJd;

2. Fixing, establishing, maintaining or 'Hlhering to or attempting
to fix, establish, maintain or cause adherence to, by any means or
method , uniform or minimum prices for the purchase or sale of said
salmon;

3. .Jointly 01' coJlective1y negotiating, bargaining or agreeing by
any means or method as to the price or prices at which said salmon is
proposed to be , or is , purchased or sold;

1. Authorizing or empowering any association , gl"Up, corporation
or union to negotiate , bargain or agree as to the prices to be paid or
received in the purchase or sale of any such salmon.
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PTovided, hOlveveT That nothing herein contained sha11 prevent
any association of bona fide salmon fishermen , acting pursuant to and
in accordance with, the provisions of the Fisheries Cooperative

Marketing Act (15 U. S. C. A. , Paragraphs 521 , 522) from perform-
ing any of the acts and practices permitted by said Act;

PT01Jided f1lTtheT That nothing herein contained shall be deemed to
prohibit one or more respondents from entering into or continuing a
bona fide partnership, joint operation or venture, or consolidation
for the purpose of operating one or more canneries , and in which the
prices paid for raw or fresh salmon are determined by said partner.
ship, joint operation or venture, or consolidation, and where such

determination is, under the contract establishing such partnership,
joint operation or venture, or consolidlttion , binding upon a11members
thereof; This proviso sha11 not be construed as either an approval

or a disapproval of any specific partnership, joint operation or venture
or consolidation , nor as permitting any such partnership, joint opera-
tion or venture , OJ' consolidation. to be continued or formed for the
purpose or with the eHect directly or indirectly of rendering ineffec-
tive or unenforceable the inhibitions of this order and the purposes
thereof.

PTo'uided fUTthwl' That nothing herein contained shall prevent col.
lective bargaining between any respondent Union and respondent
Industry and/or any employer respondent with respect to wages and
working conditions of employee members of said Union within those
fishing districts wherein they may be.

I tis /,uTther oTdered That respondents sha11 , within sixty (60) days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and forll in which
they have complied with the order to Cease and Desist.

The complaint herein is dismissed as to the fo11owing who were
named as parties respondent in the Complaint:

Kayler.Dahl Fish Company, Inc. ; Nick Bez

, \\'

jllimn Calvcrt

Lawrence Calvert and Starr H. Calvert; IVin. Hl1 Fisheries, Inc.
Associated Fishermen & Al1ied IV orkers; Fisheries Division , Inter.
national Longshoremen s and IVarehonsemen s Union , Northwest
and Alaska: Petersburg Vessel Owners ' Association; Southeastern
Alaska Salmon Purse Seiners Association and Stikine Gillnetters
Associ ation.

Seattle IVashington
23 January 1954

Amended 10 March 1U54.

40X443-G7-
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The following attorneys of record for the respondents named in the
aforesaid Order to Cease and Desist do herewith attach their signatures

to this Consent Settlement on the behalf of and for the respondents.

Sgd. W. C. Arnold
Attorney for Alaska Salmon Industry, Inc.

Sgd. Bogle , Bogle & Gates and R. ",'Y. Graham
Attorney for Alaska Pacific Salmon Company.

Sgd. W. C. Arnold

Sgd.

Sgd.

Sgd.

Attorney for Alaska Packers Association.
Medley & Haugland

Attorney for Alaska Year Hound Canneries Company.
Bogle , Bogle & Gates and R. ",V. Graham

Attorney for Bristol Bay Packing Company.
Bogle , Bogle & Gates and R. ",V. Graham

Attorney for Chignik Fisheries Company.
Sgd. W. C. Arnold

Attorney for Columbia River Packers Association , Inc.
Sgd. Margaret Mason , Secty. Treas.

Cook Inlet Packing Compa.ny.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgc1.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Donald D. MacLean
Attorney for Copper River Packing Company.

Thomas M. Green, Jr.
Attorney for "Egegik Packing Compa.ny.

Thomas M. Green .T r.

Attorney for ElJama.r Packing Company.
Allen , Hilen , Fronde , DeGarmo & Leedy,

by Seth ",V. Morrison
Attorney for Farwest Wrangell C:;o. , Inc.

R. A. Moen
A ttorney for Fida.lgo Island Pa.cking Company, Inc.

Medley & Haugland
Attorney for General Fish Co. , Inc.

Thomas ?Ii. Green , Jr.
Attorney for P. K Ibrris Compa.ny, Inc.

Medley & Haugland
Attorney for Icy Straits Salmon Company.

G. K. Davis
Secretary for Independent Salmon Ca.nneries , Inc.

Thomas M. Green

, .

Tr.
Attorney for Intercoastal Packing Company.

Bogle , Bogle & Gates and R. ",'Y. Graham
A ttorney for Kadia.k Fisheries Company.

K Dobszinsky,
President for Ketchikan Packing Company.
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Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

Sgd.

ALASKA SALMON INDUSTRY, INC., ET AL. 883

Order

IVendell IV. BJack-FrancisE. Holman
Attorneys for Libby, McN eill & Libby.

Allen , Hilen , Froude , DeGarmo & Leedy,
by Seth W. Morrison

Attorney for The N akat Packing Corporation.
Bogle, Bogle & Gates and R. IV. Graham

Attorney for New England Fish Company.
R. A. Moen

Attorney for Pacific American Fi ;heries , Inc.
Thomas M. Green, Jr.
Attorney for Trans-Pacific :Fishing 8: Packing Company

and Calvert Corporation d/b/a Peninsuht Packers.

C. F. Johnson
Vice Pres. , Port Ashton Packing Corporation.

Frank IVright

, .

Jr.
President, Pyramid Fisheries , Inc.

John T. Tennesou

, .

Tr.
Vice Pres. Jor Superior Packing Company.

Thomas:YL Green

, .

Tr.
Attorney for San J ww Fishing 8: Packing Company.

Bogle, Bogle & Gates and R IV. Graham
Attomey for Seldovia Bay Packing Company.

Thomas M. Green

, .

J 1'.

Attorney for San .Juan Fishing & Packing Company and
Marine Fishing & Packing Company, d/b/a Todd
Packing Company.

Thomas M. Green, Jr.
Attorney for Uganik Fisheries , Inc.

Moriarty, Olson & Campbell
by Richard T. Olson

Attorney for IVards Cove Packing Company, Inc.
Snyder J. King,

Attorney for IVhiz FJsh Products Company, Inc.
W. C. Arnold.
Attorney for L. G. IVingard , Mary Lou IVingard , Lester

L. IVingard , Lou M. Hill , Charles Coffey, Conney Nel-
son , Lorraine Kelson , and Richard 'V. Hill , d/b/a L. G.
Wingard Packing Co.

W. C. Arnold
Attorney for YV. C. Arnold , inclivic1ually and as Managing

Director of Alaskt Salmon Industry, Inc.
Roy E. .J ackson

Attorney for Alaska Fishermen s Union.



Attorney for Sebastian-Stuart Fish Company.
oseph R Fribrock

Pres. for Snug Harbor Packing Company.
Harry A. Sell cry ,.J 1'. , Chief Counsel

Bureau of Indian Afl'airs
Attorney for Angoon Community AssocIation , trading as

Hood Bay Salrnon Company.
Harry A. Sellery, .Jr. , Chief Counsel

Bureau of Indian Afl'airs
Attorney for Hydaburg Cooperative Association.

Harry A. SeJJery,.J r. , Chief Counsel
Bureau of Indian Afi'airs

Attorney for Keku Cauning Company.
Harry A. Sellery, Jr. , Chief Counsel

Bureau of Indian A Hairs
Attorney for KJawock Cooperative Association, doing

business as KJawock Oceanside Packing Company.
BaITY A. Sell cry, Jr. , Chief Counsel

Bureau of Indian AHairs
Attorney for MetlalmUa Indian Community operating

uncleI' the trade name of Annette Islands Canning Com.
pany.

The foregoing consent setUernent is hereby accepted by the Fedcra.J
Trade Commission amI ordered entered of J'' ord on this Rth day of
\ pril105
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Bassett, Geisness & Vance-J . Duane Vance
Attorney for Alaska Marine District Union of Fisher-

men , Cannery Workers and Allied Trades.
Bassett , Geisness & Vance-J. Duane Vance

Attorney for Bering Sea Fishermen s Union.
Roy E. Jackson

Attorney for Cordova District Fisheries Union.
vValthew, OSeJ' , vVarner- John F. Walthew
Attorney for Local K o. 3- , Fishermen & Allied VV orkers

Division, International Longshoremen s and Ware-
housemen s Union.

vValthew, Oseran, vVarner- John F. Walthew
Attorney for Local No. 30 , Fishermen & Allied Workers

Di vision, International Longshoremen s and Ware.
housemen s Union.

Bassett , Geisness & Vance-J. Duane Vance
Attorney for United Fishermen of Alaska.

Bassett, Geisness & Vance-J. Duane Vance
A ttorney for United Fishermen of Cook Inlet.
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IN TIlE MAT'l'ER OF

GENERAL FOODS CORPORATION

Docket 567.5. Complaint ",ly 7 191,9-Deci8ion , opinion, and (h sentinfl
o1Jin'ion , Apr. , 1954

Charge: Discriminating in price in the sale of "Certo " and " Sure-Jell" pectin
prodncts in violation of Section 2 (a) of the Clayton Act , as amended.

Before Mr. Abner E. Lipscomb and MT. William L. Pack hearing
examIners.

Mr. EldonP. SCh7UP for the Commission.
MT. LesteT E. V ateTbuTY, of 'Vhite Plains , N. Y. , for respondent.

DEClSIOK OF 'rHE COJ\IJIISSlON DE YDI(; ApPEAL A DISJ\IISSING
(JOMPLAIN'1'

This matter came before the Commission upon the appeal of counsel
supporting the complaint from the initial decision of the hearing ex.
amineI' dismissing the complaint.

The Commission has considered the entire record herein including
the exceptions to the initial decision and , for the reasons stated in the
written opinion of the Commission which is issned herewith, is of
the opinion that the rulings of the hearing examiner are free from
prejudicial error and that the allegations of the complaint should be

dismissed.
It is oTdeTed, therefore That the appeal of counsel supporting the

eomplaint from the initial decision is hereby denied and that the
allegations of the complaint are hereby dismissed.

Commissioner MEAD dissenting and Commissioner CARHJo'l'I'A not
partieipating.

OPINION OF THE COMJlHSSION

By GWYNNE , Commissioner:
The eomplaint charges respondent with territorial priee discrimina.

tion in violation of Section 2 (a) of the C1 ayton Act, as amended. At
the conclusion of the evidence of counsel supporting the complaint
respondent moved for dismissal on the ground that the evidence failed
to prove:

(a) That the goods involved were of like grade and quality;
(b) That there was any price discrimination; and

(c) That the alleged practices tended substantially to lessen com-

petition , or to create a monopoly, or to injure, destroy, or prevent


