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Syllabus

IN THE fATTER OF

HARLEY- DA VlDSON MOTOR CO.

DECISION AND OPIXION IX REGARD TO THE ALLEGED VIOLATION O ' SEC. "
OF THE CLAYTON ACT AND OF THE FEDERAL TRADE COJ\I:HSSION ACT

Docket .56.98. Complaint , Sept. 14, IJec'i,ion , June , 1954

Where a corporation which was engaged in the manufacture and competitive
interstate sale, advertiscIIlent , and distribution, under its trade name, of

motorcycles

, "

servi-cars , sidecars , and package trucks , and a complete line
of parts and accessories therefor , including oil, tools, shop supplies , and
opera tors ' clothing and equipment; was the largest manufacturer of motor-
cycles and related products in the United States; while sellng some of its
products directly to police departments, the Government, and some large

fleet operators , sold the great majority thereof to some 800 independently
owned franchise retail dealers which were considered by competing manu-
facturers to constitute the Jargest and best dealer organization in the field,
and which, by virtue of said corporation s position as the dominant seller
and the functions perforrned by the motorcycle dealers in maintaining
adequate service facilities , and engaging in various prornotional activities
designed to interest prospective purchasers, and to maintain their interest
constituted the largest existing potential market for motorcycles , equipment
parts , accessories , and motorcycle oil-

(a) Entered into agreements witb its dealers-who, with very rare exception

"old and repaired only its motorcycles and concentrated only on motorcycle
riders of its product-whereby the dealer was obJigated not to sell substitute
component parts, accessorie8 or oil for respondents' motorcydes; and
following the end of 'World War II , and while the period of scarcity still
existed , resnn1ed its policy of requiring- and seeking, in effect, such exclu-
sive dealing on the part of dealers;

(b) Sanctioned or acquiesced in activites of its employees directed to that end,
including periodic caUs by its fieJd representatives and the checking by
tberll of dealers' stock for the purpose , among others , of ascertaining and
reporting competitive products found, orders, in certain cases, to dispose

of conlpetitive merchandise , the exacting of promises 80 to do , and the holding
up of dealer contracts pending tbe disposition of all such producls and
threats thereof, and, on one occasion, the preparation of a written pledge

for the members of one of its dealer a"soclations whereby the members
undertook not to deal in parts and accessories not manufactnred and sold
by it , and the. solicitation and seeuring of the exeeutions thereof by the
dealers at a rneeting of the association and certain other action in said

connection;
With the result that such dealer contracts and exclusive-deaJing understandings

and its eJlorts to enforce them resulted in loss of business by eompetitive
sellers of parts, oils, and accessories; its dealers, insofar as appeared
compJied strictly with their agreement to deal in its oil and parts exelu-
sively; and while such dealers, despite a similar agreement as to accessories,
did purehase tbe same from competitors , and were not forced out of the
market by strict enforeement of the exclusive-dealing agreements, tbey
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were caused to lose bnsiness through the exercise of its power , sporadically,
under such agreements , to foreclose such competitors from their principal
rnarket , and their said business continued at its sufferance; and

(c) While there was no written agreement between it and its dealers as to said
111atter, dealt on an exclusive-deaJing-agreen1cnt basis with its dealers
through its firlU policy of requiring exclusive dealint;. by them in its new
motorcyc1es, and its enforcement thereof, and their understanding and
compliance therewith , in accordance with which, and in response thereto

a manufacturer of a COlllpetitive lightweight lTIotorcycle was practically
completely shut out of the market;

'Vith the result that e0111petitors generally lost business and in varying degrees

were foreclosed fl'OlIl the rnarket represented by its dealers, and said
exc1usive-dealing agreements had the capacity and probability of causing a
substantial adverse effect on eompetition in the field involved and of cre-
ating a substantial tendency toward Inonopoly in the line of COlluucrce
in which it was engaged;

Held That such act.s and practices in the sale of 1JH:1'chandise for and for
resale wHhin the United States , on the agreement and understanding that
the purchaser should not use or deal hI merchund ise of its COlnpetitors

under the circumstances set forth , constituted a violation of Section a of

the Clayton Act.

Before Mr. Earl J. Kolb hearing examiner.

Mr. Wmiam C. 1(e1'n and MT. Andn1l 
Commission.

Goodhope for the

81w'W , lJluslcat 

&; 

Paulsen
waukee , vVis. , for respondent.

and lJfT. Robert J. Da'uidson of Mil-

DEOISIO'" OF TIm COJlDfISSION

STATK"fE T OJ.' TI.IE CASE

The Federal Trade Commission on September 14 , 1949, issued and
served on respondent Harley- Davidson JVlotor Co. a eomplaint charg-
ing it with having violated sedion 3 of the Clayton Act and section 5
of the Federal Trade Commission Act by entering into and enforcing
agreements requiring its dealers to sell its products exdusively. He-
spondfmt fied an answer denying that it had violated either Act as
alleged.

Pursuant to notiee , hearings were held in twelve cities throughout
the Unjted States from June 28 , 1950 , to October '24 , 19:')1 , before Earl
1. Kolb , a hearillg examiller duly designated by the Commisoion to hear
this proceeding. Full opportunity to be heard , to examine and cross-
examine witnesses, and to introduee evidence bearing on the. issues
was afforded respondellt and counsel supporting the complaint. All
testimonv and other evidence was recorded and fied in the offee of
the Commission.

After reeeiving proposecl fmdings of fact and hearing oral argu-

ment of counsel , the hearing examiner mixl his initial decision on
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August 2G , 1952, in which he concluded that respondent had violated
the Clayton Act and Federal Trade Commission Act as alleged.
vVithin the time permitted by the Commission s Rules of Practiee

responcJent appealed to the Commission from this initial decision.
Upon consideration of the entire reeord herein , including the briefs

in support of and in opposition to the initial decision and oral argu-
ment of counsel , and having determined that the rulings of the hear-
ing examiner are free of prejudieial error, the Commisoion , for the
reasons strlted in its written opinion, hereby denies respondent's ap-
peal and in lieu of the initial decision issues its findings of fact, con-
clusion and order as follows:

FINDINGS OF FACT

I. The Bnsiness of the Hespondent

Harley- Davidson Motor Co. is a vVisconsin corporation having its
principal place of business in Milwaukee, \"1isconsin. It manufac-
tures and sells motorcycles , servi-cars , sidecars and package trucks and
a complete line of parts and accessories therefor , including oil , tools
shop supplies, operators ' clothing and equipment all of which are
advertised and sold under the trade name "Harley-Davidson.

Respondent sells its products to motorc.ycle dealers located through-
out the united States and regularly causes its prodncts to be shipped
from its factory and warehonse facilities in :\filwaukee, Wisconsin , to
the plaees of business of its pnrchasers ill other SUltes of the United
States. It is engaged in competition in the sale of its products with
others engaged in the sale of similar products in interstate commeree.

Respondent is the largest manufaeturer of motorcycles and related
products loeated in the l;nitecl States. It seJls some of its products
directly to police departmento, the l nited States Government, and
some large fleet operators, but the great majority of all of its products
are sold to its independently owned franchised retail dealers.

The dollar volume of busineos done by the respondent with its
dealer-c.ustomers has been substantial. During the years 1946 to 1949
inclusive, sales by respondent to its dealer-customers of its various
products were as follows:

Sales to Dealers lJy Prorl"ct
Iotorcycles - - -

- - --- --- - - - - - - - - - - - -- - - --

Sidecars - - - 

- - -- - -- --- - ----- - - - -- - - - -- - --

Servi -Cars -

- - - - - -- - --- - - - -- - -- - - ----

Package Trucks_____-- -

--- - -- - -- - - - - - - ---

Accessories --- -

-- - -- - - - -- -- --- -- -- - - -

*Pnr1.s - -

- - - - - --- - -- -- - - -- - --- -- -- - - - - - ---

Oil -

- - - - - - - -- - -- - ------ --- -- - - - --- - - - - --- -

1946
, 201 , 034. 29

, 994. 03
, 659. 38

718.
166 414.

, 71(1 , 831. 18
227 , 714. 50

1947
, 806 , 750. 55

, 811. 97
, 06S, !J50. 65

913.
513 , 439. 55

, (186 , 058. 26
393 , ODO. 70

Jncl1Hles iDOls and shop supplies whieh are of comparatiYel,v small clo11al' value.
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Sale" to Dealers by PTod1Jet

M otol'cycles- --- - - 

---- - -- - - -- - - - - - - ,- - - - - - -

Sidecal's- - - --

-- - - - - - --- - - - --- - - - - - - - -

Sel'vi -Cars- --

- - -- - - - - - - -- -- - - -- -- -- - - - - -

Package Trucks_____--

- - - ---- ----

Acccssories- 

--- - - -- - - - - - - - - - - -- - - - - - - - - - - -

.Parts- -

---- - - - - - - - - - - - - -- -- -- - - - - - - - -

OiL_

- --- -- -

1948
$10, 810, 408. 30

, 895. 72
998 637.

777.
G49 , 733. 06
709 , 517. 89
392 , 540. 26

50 F. '1'. C.

1949
$10, 916 , 841. 01

, 836. 79
609 , 789. 67

783.
458 , 070. 16

, 791 , 452. 00
302 , 418. 34

*Includes tools and shop supplies which are of comparatively small dol1ar value.

II. Respondent' s Dealer Organization

Respondent sells its products to approximately 800 dealers. These
dealers are independent business organizations furnishing their own
capital. This dealer organization is considered by competing manu-
facturers to be the largest and best in the field.

The majority of motorcyeles sold nt retail in the Lnited States are
purchased primarily for sport and recrentionaluse. The motorcycle
denIer performs a valuable function in maintaining adequate service
facilities and engaging in various promotional activities designed to
interest purchasers in the purchase of motorcycles and to keep their
continued interest. Included in these are the organization of clubs
and the promotion of various recreational activities. vVhen a motor-
cycle dealer makes a sale of a motorcycle , the purchaser generally
returns to the dealer from whom he purchased the machine for any
further purchases of motorcycle equipment or accessories and also for
any repairs or parts replaced on the machine. Consequently, as re-
spondent is the dominant seller in the United States, the Harley-
Davidoon dealers constitute the largest existing potential market for
motorcycles, equipment, parts, accessories, and motorcycle oil.

Of the 786 motorcycle dealers who hnndled respondent's products
on .J anuary 1 , 1950, 572 (with 585 outlets) had entered into respond-
ent' s standard fOrln of dealer contract. The others had entered into
special contrncts designed for the State of Texas or sold respondent's
products pursuant to a letter agreement designating them as Harley-
Davidson dealers. All of these dealers are independently owned
eoncerns and are not representatives or agents of respondent.

III. Exclusive Dealing Understandings as to Parts , Accessories
and Oil

Rcspondent' s standard form of contract with its dealers , which has
remained unchanged for over 15 years, contains the following
prOV1SIOns:

(11) 'rhc Dealer agTcPs noL to sell substitute component parts, accessories
or 011 for HarJc:v-Dnvidson 11otorcyclcs, Sidecars, Scrvi-Cal's , Package 'rl'llcks
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and Chassis , and
Harley-Davidson
Chassis.

that he wil not use substitute component parts in repairing
Motorcycles, Sidecars, Servi-Cars, Package Trucks, and

(14) If the Dealer shall violate, or fail , or neglect to perform any of the
terms or conditions of this agreement on his part to be kept or performed, the
Seller may at its election terminate this contrad after mailng written notice
to this effect to the Dealer , or to his representative , at his above address , or such
other place as the Dealer may ha ve in writing last indicated.

(15) Either party may cancel or terminate this Agreement at any time , pro-
vided the party desiring to so terminate and cancel the same gives unto the other
a written notice of such intention at least THIRTY DAYS prior to the date of
such proposed termination and cancellation.

(16) " " . (b) After the expiration of the term of this Agreement , the con-
tinued salc of lVlotorcycles , Sidecars , Servi-Cars , Package Trucks , Chassis , Parts
and Accessories by the Seller to the Dealer or the referring by the Seller of
inquiries from said territory to the Dealer , shall not be construed as a renewal
or extension of this Agreement; but all such orders accepted by the seller and
all such sales made by the Dealer , shall be governed by the stipulations of this
Agreement. The Seller reserves the right under the condition described in this
paragraph to appoint a new Dealer or to discontinue supplying Motorcycles

Sidecars, Servi-Cars , Package Trucks, Chassis, Parts aud Accessories to the
funnel' Dealer at any time without notice.

(19) The failure of the Seller to enforce at any time any of the provisions of
this contract, or to exercise any option which is herein provided, or to require

at any time performance by the Dealer of allY of the provisions hereof, shall in
no ,vay be construed to he a waivcr of such provisiolls , nor in any way to affect
the validity of this contract or allY pmt thereof, or the right of the Seller to
thereafter enforce each and every snch ))l'ovisioIl. (COIn. x. 1.

During World War II when respondent was engaged primarily in
war work and when materialo were in short supply, it did not object
to its dealers handling parts and accessories purchased froIl other
sources. However, after the conclusion oJ the war and while the
period of scarcity stil existed , respondent again put its policy of re-
quiring exclusive dealing OIl the part of its dealers into effect.
On O( tober 29 19M; respondent' s sales manager of parts and

accessories, Mr. H. A. Devine, in a letter to respondent's salesIlen
stated:

The management has decided that it is fully time that we start an active
campaign to ehange all Harley-Davidson dealers back to stores that handle
only Harley-Davidson trademark products. As this department is primarily
interested in spare parts , aecessories and oil , this Jetter is to tell you what to do
about these items with the varions dealers ill your territory.

During' the ,val' "vhen this cOIlpany was prirnarily interested in whether we
v,rere going to win the war with Germany and Japan , we did not object-in fact
we rather encouraged some dealers to add parts and accessories from other
sources to their Harley-Davidson line. That stand was all right in wartime
but tbis is no longer wartime, and there is every reason now why the dealer
shonld change back to 1000/(; Harley-Davidson trademark merchandise.



1052 FEDERAL TRADE COMMISSIOX DECISIONS

Fin(1ings 50 F. r. 

It h true that there are still many shortages. In spite of ihese shortages , we
insist that this is the time to change back 1.0 100% Harley- Da vidson goods. 
we wait until the supplies of Genuine lIarley-Davidson accessories are Inore
than snffcient 1.0 take care of the demand , we wil bave 1.0 wait uutil tbere is
some reeession in ousiness. This would be inadvisable for the dealers or for

oU1'8e1 Yes.

Our accessory line is grolving rapidly. 'Ve expect by the turn of the year to

have a fairly complete line of accessories 1.0 slJip 1.0 dealers. Already such
things as spotlights, fender Ughts , parking lamps , chrome stacks and similar
items are being shipped in reasonable quantities. Before the first of the year
,ve will have such items as chrome rear bumpers and optional types of fender
tips , and quite a number of other items tbat we ba VI' not heretofore been in a
position to furnish. Riding breeches vdll be here, and \ve hope to 11a ve some
arrangements made on riding boots. If the leatber is available at all, we wi1
have Harley-Davidson jackets.

We do not want dealers to be caugbt with a large stock of other than Harley-
Davidson merchandise which wonld be extremely diffcult to liquidate, when we
have the same items to sell in an ample supply. We wi1 be actively advertising
these items to the dealers ' cust.omers , and it Is very likely that our quality wil
be higher than that of eompetitive goods and prices even more reasonable.

By all means, st.art the ball a-ro11ng immedlat.ely whenever you talk to a
IIarley-Davidson dealer, either jndividually or in a group. Adopt a slogan
It is better to be out of merchandise than to provide a substitute." The time

to stop buying outside merchandise is now. If the purchase of this material is
stopped now , many of our dealers wi1 be very fortunate jf they bave liquidated
such stocks by the first of the year.

The writer has talked to 30 or 40 dealers on this same subject , and has found
them to be in agreement with our views. Most of the dealers we talked to are
in t.he bigger cities. Apparently, they were just waiting for word from us and
expeeted to be told that they would , of necessity, have t.o sell Harley-Davidson
merchandise exclusively. It is not too soon to make the change right now.
(Com. Ex. 20-A , E.

Again in 1948 Mr. Devine , as sales manager in charge of parts and
accessories, sent a letter to all of respondent' s salesmen dated Septem-
ber 3 , 1948 , which read in part, as follows:

The dealer who decides to buy certain accessories elsewhere than from Harlcy-
Davidson hurts himself much more than he does us. Here is what he is doing:

6. He is acting in bad faith when he denies us a full market for our products.
'Ve did not establish him as a dealer so he could sell some other manufacturer
merchandise. (Com. Ex. 25.

Respondent' s standard dealer contraet does not prohibit its dealers
from selling or using competitive parts , accessories , or oil on brands of
motorcycles other than Harley-Davidson. However, as, with very
rare exception, the only new motorcycles sold by respondent' s dealers
are Harley-,Davidson motoreycles, and the only motorc yeles repaired
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by them are Harley-Davidson Motorcycles, and as their sales policy
is to coneentmte on Harley-Davidson motorcycle riders, the effect

of this contract and the understanding between respondent and its
dealers, as illustrated by the above-quoted excerpts from respondent'
sales manager s letters , is that its dealers are not to sell competitive
parts , accessories, or oil purchased from other sources.

Further indication of the understanding between respondent and
its dealers as to handling competitive parts and accessories is shown
by the following excerpts from the reports of Mr

. '

William Gardner
one of respondent's sales representatives:

Parts and Accessories. Parts bins have been added to make more room and
these have been enclosed. Accessories are being disp1aycd in two show cases and
in wa11 disp1ays. Has stocked a few "other-than- D" items and was advised to
carry our 1ine exclusive1y. (Com. Ex. 57-

Parts aud Accessories: * * * Has very limited amount of othu' than H-
mdse. and tbis is being discontinued. (Com. Ex. 58-A.

Parts and Accessories. * * * Has been ab1e to get his "other-than-
mdse down to 1ess than HOO.OO and is moving it out fast. We11 on the way to
being exeJnsive. (Com. Ex. 64-.'.

Parts and Accessories. * * * Estimate that he has ahout $1 000.00 in other
than H-D mdse which he wi1 discontinue. Has stated that he is anxious to
beeome an exclusive dea1er and he wiU be he1d to his promise as far as dis-
continuing competitive merchandise is concerned. (Com. Ex. 65-.'

Parts and Aecessories. ",'" lIas less than $1 000 in other than H-D items
which wiU be discontinued as soon as they can be moved. This amount eonsists
main1y of jaekets, sport shie1ds , bumpers, ete. Store is nicely arranged aml
mdse is we11 displayed. wm be exc1usive. (Com. Ex. 85-:

l1other field representative of respondent, Mr. Hartwick , prepared
a ,n-itten pledge that rnembers of a dealer association , known as the
Ohio-Indiana-Kentucky Harley-Davidson Motorcycle Dealers Asso-
ciation, would not deal in parts and aecessories not manufactured and
sold by respondent. He solicited and secured the execution thereof
by the dealers assembled at a meeting of the Association on Septe,mber

, ) 948 , secured the signature of at least one absent dealer-member
of the Association and sent the signed pledge to respondent. The
p ledge was returned at once to the Association.

Hespondent contends that the above activities of its sales represent 
tiyes were neither authorized nor condoned by respondent. Ho' wever
there is no indication that Mr. Gardner, the author of the above-quot,(
reports, was reprimanded in any way. And as to the activities 0
Mr. Hartwick in connection with the exclusive deaJing pledge of tJ
Ohio- Indian a-Kentucky Harley-Davidson Motorcycle Dealers Ass,
ciation , it is clear that his objective of securing an exclusive dealir
agreement from the dealers was in accordance with the wishes
respondent' s sales oilcials. The original impetus for the pledge w
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provided by irritation of the dealers at .Joseph Buegeleisen Company
for selling its accessories to chain stores. Various ineffeetive resolu-
tions restrieting purchases of competitive products, but short of exclu-
sive dealing, were voted by the Association early in 1948.

The participating dealers contemplated reporting to respondent
dealers who did not cooperate. The Association asked respondent
to have its factory representative take this subject up with Harley-
Davidson dealers not present at the meetings. Mr. Devine, Manager
of respondent' s Parts and Accessories Department, informed the Asso-
ciation that Mr. Hartwick, the factory representative , would be more
than glad to cooperate with the Association in every way possible.
Later , on May 3 , 1948, Mr. J. G. Kilbert wrote the Secretary-Treasurer
of the Association as follows:

We understand pressure is being put on the offcers regarding the Association
stand on accessories. Don t give an inch. Your stand is sound and to back up
would discredit the offcials and break down the thing you are working for.

"''\ith this background it is clear that Mr. Hartwick was acting in
accordance with the wishes of respondent' s sales offeials in encourag-
ing its dealers to pledge that they wil deal exclusively in its products.
The fact that Mr. Devine returned the signed pledge, mailed in by
Mr. Hartwick to the Association, is not suffcient to disassociate
respondent from his actions.

Respondent' s dealer contracts and f xclusi ve dealing understandj ngs
and its efforts to en "force them resulted in loss of business by competi-
tive sellers of' parts , oil and accessories. For example, during 1947
Hay Phillps , a Harley-Davidcoll dealer in Anderson, Indiana, dis-

continued handling a motorcycle fork for the front wheels of motor-
cydes which was malluf'actured and oold by Vard , Inc. , of Pasadena
California. On May 23 , this dealm' wrote Varcl , Inc. , a letter which
read in part as follows:

Enclosed is a s3lnple of advertisement I used at Daytona. Since then several
)ersons receiving them sent them in t.o tlw Harley Davidson factory. Being
l Harley Davidson dealer HD they lun' e been on me li(e H wet shirt. They
,ven informed me that nnless I stopped selling Yard forI,s they would shut
1e off. ,J. B. Jon(- s is elnployed by us and a good friend of I-lal'ley-Davidson
!ctory. J. B. also told them off , of course for Yard.
I offered to let Harley Davidson ride my motorcycle am! they refused 1))" saying

ey had not te ted your forks 311(1 they ,ven not going to. \Ve have been

ving a lot of fork trouble on llarley Davidson. .As soon as Wf install Yard
ks trouble vanishes. I told I-Itnley Davidson Olle lif( ,,,as \vorth rnore than
,ir wbole Harh,y Davidson factory in whicJ1 they replied I did not know.
hen stated lhad 3 good idea as J have riddeJJ them 2400 lli. I sure wislJed
1 were here to help me when they get on Ine. They have been at the shop
J times to see me and OIle timf; we were installing a set: and the other tinle
))" had came after his Harley who had a set installed. Bo)" is things popping.
In. Ex. If);)-
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On May 19 , 1947 , this same dealer again wrote Yard , Inc. , in part as
follows:

We are very sorry 1:0 advise you that we arc now cancelling all of our unfilled
orders. The lID factory has put so much pressure on us we are HOW asking you
to terminate 0111' agreement to. Iwnd1e Yard proullcts in Indiana. (Corn. 15G.

When Ray Phi nips was caned as a witness in this proceeding, he
stl1tecl that he had not given the real reason he had canceled with Yard
in the correspondence as he was seeking an easy way to discontinlH)
purchasing Yard , Inc:. s product. He also contradicted certain other
statements in the correspondence. However, the hearing examiner
after noting the demeanor of this witness upon the stand and certain
discrepancies in his testimony, found that his explanation ..vas an after-
thought. The admission by the witness that he did not tell the truth
in the first instance, tends to destroy his reputation for veracity as
" witness and the written statement made at the time that this contro-
versy arose is aceepted as stating the real reason for this discontinnance

Other of respondent' s dealers testified that they clealt in respondent'
parts and oil exclnsively. There is no evidence that respondent'
dealers did not strictly comply \vith their agreement to deal in lIarley-
Davidson oil and parts excllloively.

Deopite a similar agreement as to aceessorieo , respondent's dealers
did purchase accessories from C'ompetit ors. If they had not so pur-

chased , the result would have been to practically put respondent'
compc;titOls in the accessories field out of business. For example
Joseph Buegeleisen Company, one of 1 he largest ImllufactLlrers of

motorcycle accessorieo, sold OVCl' sixty pen'ent of its products to

Harley-Davidson dealers. They constitute its principal market , with-

out which it could not keep its salesmen on the mad. However, while
these competitoro were not forced out of this market by strict enforce-
ment of the exclusive dealing agr"eements , sporadic enforcement caused
them to lose business :end cle:erly shows respondent's power under these
agreements to foreclose competitors from their principal market. For
example , certain dealero when told by respondent' o saJesman ,Villiam
Gardner to discontinue handling competing accessories, did diocon-
tinue 01' greatly reduced their lJUrC'lmses of competitors' products.
Also, members of the Ohio- Indiana-Kentucky llarley-Davidoon
Motorcycle Dealers Association , upon being asked to sign a pledge
not to buy acceooories competitive with lbrley-Davidoon s and upon
being informed by respondent's representati ve at their meeting that
those not cooperating may lose the f'ac:ory s bh,,'sing, signed the pledge
and greatly reduced their purchases of competing accessories. For
example , sales to members of this latter group by the .J oseph Buegelei-
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sen Company dropped of I' in the year of the pledge to slightly over
one-third of the dollar volnme of the previous year. This occurred

during a period of rising sales in the motorcycle field.

IV. Exclusive Dealing Understandings as to ::10tOlcycles

There is no written a,greement between respondent and its dealers
as to exclusive dealing in Harley-Davidson motorcycles. However
it is respondeut's firm policy to require exclusive dealing by its dealers
lJ its new motorcycles. Hespondent' s dettlers understand and comply
with this requirement. .With only the rarest exception , none of its
dealers sell any brand oj' ne,y motorcycles other than HarJey-
Davidson.

The existenee oj' this umlerstanding betweeJl respondent and its
dealers is \Vell illustrated by the manner in which respondent's dealers
"topped buying "Servi-cycles " a lightweight motorcycle mtllUfac-

lured by the Simplex Manufactming Corporation of Xew Orleans
Louisiana, when refipondent came out with a new competitive light-
weight motorcycle late in 1D47. Prior to thio time Harley-Davidson
dealers constituted a major part of the market for "Servi-cycles.
Soon after this time only in the rarest ('ase was a " Servi- ycle" sold
to a I-larley- Dayidoon deaJeJ'

The presideut of Simplex LlIufactllring Corporation personally

informed :1\J' 'Vilhanl Davidfion , l'espondent' s president , that re-
spondent' s policy of not allowing its dealers to handle his product
was unfair to the deaJers and to himself. J\h. Davidson replied that
that was respondent's firm policy and would be adhered to.

\.n illustration of the lnethods used by respondent to secure com-
pliance with and agreement to its exc1usive dealing policy as to motor-
cycles io shown by the letter writtell by MJ' , J. G. l(ilbert , respondent's

Domestic Sales J\1anager , to Mr. Hudy Bolling of the .J. R Bolling
Co. Inc. , a Harley-Davidson dealer in 'Vinston- Salem , North Caro-
lina , on August 29 1947 , which stated as follows:

'Ve heard recently Unit yon \vere srl1illg English nlOtorcycll s. \Ve have also
lwarcl that you yrel'e distributing Servi- cycles. I belieyc you eithcr operate or
:11e iutpresled in fin eJcctric aplllinnce lmsiness. Inasmuch as George Balmer is
covering a lot of territory and is not able to call on you as regularly as in normal
timE's we will :Jpprednte it if Y011 win tell 11S exactly \,,11::1t lines yon are sPlling,
nud , if yon care 10 , \yhethel' you are illtel'esh:(J in any other business besides
J. H. Holling. Co.
During the war SOlne of our dpaJers took 011 8i()e Jines and \YC did not say flllY--

ihilJg lJecHnse we did not ban: enongh mercbnndisc for them becf/nse the army
was takin almost everytlJing we made. However , the time is here to find out
w11nt the thinl-:ing of tlw denIers i wllO tool.: on outside li))('s , Hnd that i.s the
pUl'pose of this Jetter.
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Naturally we arc going to try to pl'otert our O\V11 interests , and if a dealer is
going to divide his cfforts we are going to have to take such steps as we see tit
and aSSurc us of adequate sales coverage. 'Ve will hold up any action on your

J818 dealership (the 1918 season st.arts October J , H117) unUI \ve have heard from
you and Mr. Balmer has been on the ground. (Com. j'Jx. 32.

Subsequent to this time Rudy Bolling discussed this nwttel' "with
Joseph G. Kilbert, Domestic Sales Manager of the Harley- tvidson
Motor Co., and on October 23 , 1847 , notified George Balmer, Sales
Representative of the I- tI'1ey- Davidson company, as follows:

Aftcr long consideration 1\e11 nnd I have decided to go along with Harley
Davidson. vVe have decidc(l , and agree too , that in the long run , we ,vill oe
better nIT with the Harley Davidson Jnlllcllise. Therefore , W( are taking steps

to sell out our holdings-hoth in the retail Hnd also wholesale of Servi-cycles.
'Ve also agree not to sell competitive 11lakes of ne\,- 1IlotOl'('yeles Dfter our

present stock are exhausted , so long as \ve are authorized Harley Davidson
Dea 1 erS.

Tlmnking you for your personal interest in getting tbis matter straightened
out , I remain (Com. IJx. :13)

During the year 1847 the J. R. Bolling Co. , Inc. , made purchases in
the amonnt of $138 508. G7 Jl'm the Simp1ex lanufacturing Corpora-

tion. Subseqnent to thio exchange of coneoponclence between Harley-
Dayidson and the J. H. Bolling Co. Inc. , the purchaseo by J. R Bol-
ling Co. , Ine. , from Simplex ;\1amd'acturing Corporation consisted of
only minor purchases of parts ancl acce5sories but no Scrvi-cyeles.

When Mr. Kilbert was asked abont respondent' s policy as to new
motorcycles, he testified:

\Yell , you may say our IJolicy has been to require 0111' dealers to sell onl T Olll'

1'0dnc1. vVe have ahvays Inaintained that we have that inhrrent right , but
,ye ba vc llot al \vays enfol"c:ed it.

As a result of respondent's poJicy of compelling its dealers to dio.
continue competing lineo of motorcyeJeo , the Simplex :VIannfacturing
Corporation was etredively exc1uded from seeking any distribution
through Harley-Davidson dealers. Theoe clealers constitute 80 per-
cent of the potential mnrket for the Servi.cycle; and when Simplex
was denied access to these dealers ns the result of respondent's policy,
it was unable to distribute its Servi.cydes efFectively and wao forced
io take its eight salesmen off the road becauoe they were not able to
secure suffcient dealers outside tbe Harley-Ihvidson organization to
pay their expenseo and make it profitab1e. From 1947 to 184 ) sales
of Servi-cydes dropped 50 percent. During this Same period of time
respondent's saleo increased GO percent. Since then the sales of Servi.
cycles hnve further dropped to approximately 2:") percent of its H)47
snles.

40844 
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Respondent contends that this loss of business was a result of the
preference of its dealers to sell its new lightweight motorcycle which
it contends was a superiOl product. However , the above-quoted ex-
erpt from the October 23 1947 , letter of Mr. Bolling and the following

statements of reasons for caucellation by other dealers show that the
fact respondent required its dealers to deal exclusively in its new
motorcyeles was the re,tl reaoon for cancellation.

Late in the year 1947 Mr. Otis Lee, Harley-Davidson dealer located
at :yrobile, Alabama , called upon the president of the Simplex Manu-
facturing Corporation at New Orleans , Louisiana, and informed him
tlmt while he owed a great deal of his success to his association with
Simplex , he had a bigger investment and a greater volume of sales with
Harley-Davidson and that he was compelled to discontinue sale of
Servi-cycles at the insistence of the lIarley- Davidson :Ylotor Co. Dur-
ing the year 1947 , Lee purchased products from Simplex in the amount
of SB9 143. , but subsequent to this eonversation he purchased only
an inconsequential amount of parts and only one Servi-cycle.

On ,January 16 , 1949 , Howard Griffn , a Harley-Dlwidson dealer in
Monroe, Louisiana , wrote the Simplex Manufacturing Corporation
as follows:

You will recall that I called you on the phOIlP oyer 1.\VO months ago and ex-
plained our diffculties that we were having with I-I'nrley- Daviclson about lJall-
(Hing their line exclusively.

At that time I asli:ed that yve be vennitted to J'cprcscut Sillplex ill an unofficial
way for the time being until we could see what \\as going to develop.

Since then Ilarley has kept a watchful eye on our olleratian to such an extent
that. 1 feel that we are not doing any sort of decent job Jar Silnplex , being
handieapped as \Ve fIre JH)\V

Therefore , in all fairness to you , Simplex , and Mr. Treen I am relinquishing
our position as dealer for lVIonroe and vicinity. Of course, we shall be glad
to handle all servkc matters until suth time as you are able to get a suitable
dealer in ::lonroc and, in this connection , would like to be allowed to order

parts on the same basis as formerly until such time as you have heen able to

establish proper serviec facilities in :Monrop.
J:1ck , T wRnt you and Paul to knovl" that doing this is exceedingly diffcult

for mc, that I have always enjoyed the very fine business relntiolJship with
Sirnplex Hnd its capable organization, and that I aIn not overlooking the faet

tlwt yonI' product has hcllWd us in no small rncnsure in building up this business
to what it is today.

rnking full cognizance of nIl this makes it hard , indeed, to make this decision
but wc have to eonsider the cold facts of business and analization of potential
markets which forced 11S to rCllHtln with Hnrley becRllsc of the increased demand
for large motoreyeles.

If we can . be of any assistnllcP ill helping you locate another d( nler please

do not hesitate in ('illling OIl U and I wouJd flTJpreC'inte your droP111ng me a line.
Jad" about our getting parts until you do get yonI' Ile'" dealer. lCom. Ex. 116)
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During the year 1947, Howard Griffn made purchases from Sim-
plex in the amount of $17 085. , but since the writing of said letter
his purchaoes have been only inconsequential purchases of parts.
Howard GriiIn appeared as a witness and testified that Bob Branden-
berg, salesman for the Harley-Davidson iotor Co. asked him to drop
the Cushman Scooters and Servi-cycles from his line and that he
agreed to drop these lines.

On June 4, lG49, Ted Edwards, a Harley-Davidson dealer at
Atlanta, Georgia, wrote the president of the Simplex Manufacturing
Corporation in part as follows:

We have just taken on the Harley-Davidson motorcycle franchise and arc
giving np Indian here in Atlanta.

As you probably know, Harley-Davidson wil not allow us to handle any
other line. Therefore it looks as though I alll going to have to give up my
Servicyc1es , which 1 certainly feel bad about as I have enjoyed being connected
with Simplex the past eight years and our business relations have ahvays been
most pleasant , not to mention Our personal friendship of which I am sure you
know how I feel and will always continue to feel the same. 

* * * 

(Com. Ex
111)

The purchases made by Ted Edwards from Simplex amounted to
$33 060.38 in 1947 , $7 559. 10 in the fiscal year 1948 , and $3 995. 55 dur-
ing period from Septem bel' 1948 to , J une 1949. Subsequent to letter of
J une 4, 194G , Simplex has been unable to sell any of its products to
said dealer.

V. Justiication

Ilespondent does not admit the existence of any exclusive dealing

contract, agreement or understanding. It does admit it has actively
encouraged its dealers to deal exclusively in its new motorcycles. It
contendo that its contract requiring the sale or use of Harley-Davidson
parts , accessories and oil in Harley-Davidson motorcycles is not an
exclusive dealing contract as it does not prohibit other sales for other
motorcycles.

Respondent has presented evidence to jUiitify its contract provision
as to parts, accessories and oil. It has shown its general warranty
guaranteeing its new motorc.ycles against mechanical defects for either
90 days or 4 000 mileo, whichever comes first. It has introduced evi-

dence that, in order to maintain its goodwill and to protect itself under
its guarantee, it must be aiisured of the use of genuine H;lrley-Dnvid-
son parts and, at least, functional accessories. Evidence was also
introduced tending to establish that parts and oil supplied by respond-
ent are c.onsidered by its dealers to be of better quality and more satis-
factory for Uiie in Harley-Davidson motorcycles than parts and oil
from other sonJ'ees. It is established , however , that t.here are other
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bntnds of' oil , especially designed for air-cooled motors, which are also
suitable Jor use in motorcycJeo. Many accessories do not have any
relationship to the mechanical operation of a motorcycle and their use
has no bearing upon respondent'o guarantee. Further, many Harley-
Davidson dealers and their customers prefer to buy certain accessory
items man ufaetured by respondent' s competitors.

Evidence has aloo been presented by respondent to the effect that it
is more satisfactory from an economic standpoint for a dealer to con-
line his activities to one brand of motoJ':ycJes because it reduces the
inventory outlay so Jar ao parts are concerned. Evidence has also
been introduced showing that the respoudent furnishes assistance to
ito dealers in promoting the saJe of motorcycles and equipment which
are of substantial value to the dealer.

VI. General Conclusions

Hespondent's contmcts with its dealers which require exelnsive
selling and use of respondent' s parts , oil and accesoorieo for Harley-
Davidson motorcycles are interpreted ao and are in fact exelusive
dealing agreements ao its dealers, with rare exceptions , repair only
hrley-Davidson motorcycles and attract only the business of riders

of Harley-Davidson motorcydes.
Hespondent' s pol icy of requiring its dealero to sell its new motor-

cycles ouly, its acts and practices to enforce this policy, and its dealers
compliance with this policy constitute exclusive dealing agreements
between them as to new lJotorcyeles.

The oize and im portance of the market for motorcycles and motor-
cyc:le parts , oil and accessories controlled by respondent' s dealers , the
foreclosure of this market to certain competing sellers, competitors
loss of sales of parto , oil , and accessories to this market as a result 
said exclnsive dealing agreements , to the extent herein found , consid-
ered together with respondent' s power under these agreements to fore-
close this rnarket to its competitors, establish that the effect of these
agreemeuts may be to substantialJy lessen competition or tend to create
a monopoly in respondent in this line of commerce.

COKCLUSIOXS 0J' LAW

For j he reasons stated in the written opinion of the Commission

respondent' s ads and practices as herein found establish that respond-
ent has sold merchandise for use and for resale within the lJnited
States on the agreement and understanding that the purchaser thereof
shall not use or deal in merchandise of competitioro of respondent
where the efIect of such sale and agreement or understanding may be
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to substantially lessen competition and tend to ereate a monopoly in
respondent in the line of commeree in which respondent is engaged , in
violation of section 3 of the Clayton Act.

ORDER

It is ordered That the respondent, Harley- Davidson Motor Co.
eorporation, and its oflicers, agents, representatives, and employees
directly or through any corporate or other device, in connection with
the sale of motorcycles and motorcycle equipment, parts , accessories
oil , and other similar or related produets in commerce, as "commerce
is defined in the Clayton Act, do forthwith cease and desist from:

1. Selling or making any contract or agreement for the sale of any
such produets on the condition , agreement, or understanding that the
purchaser thereof shaJlnot use, or deal in , or sell motorcycles , motor-
eycle equipment, parts, accessories, oil, or other similar or related
products supplied by any competitor or competitors of respondent.

2. Enforcing or continuing in operation or effect any condition
agreement, or understanding in , or in connection with , any existing
contract of sale, which eondition , agreement, or understanding is to
the effect that the purchaser of said products shall not use or deal in
motorcycles, motorcycle equipment, parts, accessories, oil, or other
similar or related products supplied by any competitor or competitiors
of respondent.

3. Causing any of its dealers or other purchasers of its said products
to refuse to purchase any eompetitive product from its eompetitors
by:

(a) Threatening, directly or by implication, the cancellation of its
franchise, contract, or sellng agreement with said dealer or other
purchaser.

(b) Participating in or encouraging by any o,vert act efforts to
secure, either individually or through associations of dealers, pledges
or agreements of any of said dealers or other purchasers to deal exclu-
sively in any or all of its said products.

(c) Intimidating or coercing its dealers or other purchasers in any
way for the purpose or with the effeet of eausing them or any of them
to deal exclusively in any or all of its said products.

Pr01Jided, however That nothing in this order shall prohibit re-
spondent from entering into an agreement with its dealers prohibiting
them from using or sellng for use, in a Harley-Davidson motorcycle
oil or parts which would adversely affect its mechanical operation.

It is further ordered That the respondent herein shall , within sixty
(60) days after service upon it of this order, fie with the Commission
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a report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and desist.

Commissioners Howrey and Gwynne not partieipating for the
reason that oral argument was heard prior to their appointment to the
Commission.

OPINION OF THE COMMISSION

By MASON , Commissioner:
This matter is before the Commission upon an appeal by respondent

Harley-Davidson Motor Co. , from an initial decision of a hearing
examiner of the Commission holding that it has violated Section 3 of
the Clayton Act and Section 5 of the Federal Trade Commission Act.
This initial decision holds that respondent has entered into and en-
forced agreements with its dealers requiring them to deal exclusively
in its motorcycles and its motorcycle equipment, parts, accessories
and oil. It further holds that these agreements have had the effeet
of substantially lessening competition and the tendency to create a
monopoly in this eompany in the sale of these products. espondent
in its appeal contends that it has had no such agreements with its
dealers and that its business practices have had no adverse effect on
competition.

The record shows that respondent is the largest m:mufactnl'er of
motorcycles in the United States. Its totaJ domestic saleo to its
dealers has increased greatly since the war , totalling over) 5 million
dollars in 1949. It is one of a very few remaining motorcycle manu-
facturers in this country. Its principal competition in the motor-
cycle Jlelc1 now comes from foreign manufacturers, its largest domestic
eompetitor having encountered production and fiuancial diiIculties
in recent years , according to respondent. There are numerous do-
mestic competitors for the accessories and supplies business.

Respondent sells its products to approximately 800 independently
owned , franchised dealers. This is the Jargest and best dealer organi-
zation in the Jleld.

Motorcycles have an :lppeal to a very special class of customers.
While their facility makes them uoeful in police, traffc, and certain
forms of commercial work , these functions absorb only a minor slmre
of the total production. The great majority are sold to people young
in spirit who love motion , the rush of air , the sense of freedom , the
:joy of the open , uninhibited by glass wilHlows , plush arm rests , adjust-
able seats, and thermodynamic air conditioning. It is thio appeal that
sells three-fourths of all motorcycles.

vVhen the .American spirit of adventure and competition sputters
out, there ll be no market for motoreyeles.
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vVhcther it be the world famous Isle of Man Tourist Trophy 
our American eon tests such as the .Jack Pine Endurance Run , the
Daytona 200 Mile Road Race, or the 500 other sanctioned motoreycle
sporting events-these sell motorcycles , as a half a million yonng
Americans can tell you.

To be a success a motorcycle dealer has to be, first of all , a lover of
motorcycles. He has to ride one himself. He has to go ont with the
boys on Sundays , not just to sell them motorcycles but to sell them
on motorcycling and to supply the sport and activity that goes with it.
A motorcycle is of no value to a boy unless he has fun with it, and
to be a success a dealer must encourage that fun. He must organize
motorcyde clubo and promote races , hill climbs and other competitive
events. He must have that motorcycle atmosphere around his place
of business that makes the motorcycle crowd like to hang out there.
lIe must eat, sleep, live and talk motOlcycles. This takes an unusual
type of person--one who has a feeling for motorcycles and is willing
to do all these things because he enjoys them himoelf.

Harley-Davidoon has done an excellent merchandising job iIJ this
field. It has long realized that what is good for sport is good

for its business, and it has carefully selected its dealers and enconr-
aged and helped them stimulate motorcycling for sport. As a result
respondent has grown and prospered. Likewise the independently
owned companies dealing in its motorcycles have become the largest
market for motorcydes , parts , accessories and supplies in the country.
Access to these dealers is almost essenLial in the selling of motorcycle
parts, supplies, accessories and oil in the American market.

During VV orld vVar 11 when products were in short supply, respond-
ent did not object to its dealers sellng competitors ' products. For
example, many of them sold Servi-cycles, a lightweight motorcycle
manufactured and sold by the Simplex Manufacturing Corporation
of K ew Orleano. However , shortly after the close of the war , respond-

ent campaigned to get its dealers to sell Harley-Davidson product
exclusively.

vVhen respondentintrodll ed a lightweight motorcycle into its line
in the i'll of 1947 , its representatives got in touch with franchise
dealers which were selling Servi-cycleo and Jet thenl know t.hat they
were expected to sell Harley- Davidson motorcycles exclusively, includ-
ing its new lightweight motorcycle. Hespondent held up renewing
and threatened to cancel dealers ' franchises until they agreed not to
sell competiti ve makes of new motorcycles.

These dealers conotituted a nmjor percentage of the market for
Servi-cycles; and when they became unable to handle this motorcycle
the sales of the Simplex :vranufacturing Corporation dropped off
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"harply while respondent's sales increased greatly. Shortly there-
after Simplex la.id off all of its salesmen and its sales were reduced
75 percent. The President of Simplex JVIauufacturing Corporation
testified that he persOlmlly complained to respondent' s President , Mr.
vValter Davidson, about respondent's practice of not allowing its
dea.lers to handle Servi-cycles and that Mr. Davidoon replied that
tha.t was the firm policy of his company and would be adhered to. 
the present time, with ram exceptions, respondent's dealers seU

Harley- Da.vidson motorcycles only.
In the parts a.nd acceosories field , respondent has placed in its stand-

anI form of contract with its dealers a requirement that the dealer
agrees not to seU any component parts , accessories or oil other than
respondent' o for I-arley-Da.vidson motorcycles. The record shows
that this provision has been interpreted by respondent as meaning
that all dealers are to deal in Harley-Davidson parts , accessories and
oil exclusi vely. Itespondent's field representatives called periodica11y
on dealers aud on such visits checked the dealers ' stock for the purpose
among others, of as( ertaining and reportiug competitive products
found. In certain cases these representatives have ordered dealers
to dispose of the competitive men handise, have exacted promises from
the dealers to dispose of such merchandise, and have held up and
threatened to cancel dealer contmcts unless the dealers disposed of

all such products.
On one occtLsion respondent' s representatives and offcials encour-

aged a, dealer association known as the Ohio-Indiana-Kentucky Ha.r-
lev- Davidson Motorcvcle Dealers Association to solicit and secure the
written pledge of aU 0:1' the members of that association that they
would not deal in parts and accessories not manufactured and sold
by respondent.

The reeord shows that these unsportsmanlike activities in the acces-
sories field were only sporadic. They only happened from time to
time lJd in different areas. Too ealOlls salesmen (but with the en-
couragement and knowledge of company offieials) took the initiative
in most of these cases. On occ Lsion a cOlnpla,int to respondent' s home
offce by an indignant competitor would cause a halt in a particularly
obnoxious form of coercion. In the field of aecessories , respondent'
competitors have continued to do business "with respondent's dealers
despite the restrictive agreements. They constitute their most im-
portant market. However , at aU times respondent 11as had the power
under its agreements with its dealers to foreclose competitors from
this market. And from time to time it has given its competitors a
litte squeeze.

Hespondent does not defend those acts of coercion and intimidation
by ito s llesmen in this field. It denieo yesponsibility for them and
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denies it has committed any illegal act. But it stated through counsel
in oral argument before the Commission that it would not object to
an order relating to the practices in the accessories field.

vVe are glad no defense is made of these unsportsmanlike practices
themselves. ,J ust like what is good for sports is good for the motor-
eycling business; what is good for free and fair competition is good for
all business. Bnt in both competitive fields , there must be rules to'
govern the game. vVhen the enthusiasm of a contestant clouds his
better judgment, there must be a referee or umpire to call the con-
testant to account. Sometimes, when a motorcyclist drifts out on
the turn to force out a rival , it is diffcult to determine whether it was
deliberate or accidentaL The same holds true in the ileld of industry.
The Federal Trade ComlIission is to intersblte commerce what the
American .YIotorcyclists ' Association referee is to a sanctioned race
meet. 'IVhether the challenged action was intentional or not , the turn
must be called when someone fudges on the rules. In the realm of
business that' s our job. vVe do not fine; we do not disqualify; we
do not penalize, such as referees in the world of sports may do. vVe
interpret the rules and relate them to a specific business practice. 
the praetice is illegal , we point. it out to the ofIender. The great
majority of American Businessmen Ileed only have their attention
directed to a bad business practice to correet it.'

The respondent in this instant case finds itself before us in just
such a situatioll. Its practices, if engaged in by a lesser company,
might not lessen or restrain commerce seriously. But Harley-David-
son is the dominant domestic fador in an inchlstry which at one time
counted many vital producers. This is all to its credit for we reject
the idea that snccess and resultant bigness in a company makes it
a threat to our free competitive system. Rut in a field where large
and small companies cOlIpete , the larger ones must be especially care-
ful to stay within the rules. Size brings with it increased respon-
sibilities , commensurate with its increased pOiyer.

The fa( ts of record establish that the Harley-Davidson Motor Co.
in sclling ito prodnds to its franchised dealers under an agreement
and underslrmding that the dealers will not deal in motorcycles , parts
accessories or oil of its competitors. This constitutes a violation of
Section 3 of the Clayton Ad if the effect of such agreements and un-
derstandings may be to subotantially leosen competition or tend to

1. Under the Clayton Act, violation of a Commission order carries no penaliy. If re-
spondents do not clear up their practices, however, the Commission can secure a Court
order, violation of which would be penalized.
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ueate a monopoly in any line of commeree.
agreements do have this requisite substantial
verse effect on competition.
In rmtching this conclusion , we have not restricted ourselveo to

determining only whether or not reopoudent had a substantial share
of the market in this fieJd. IVe have looked at the actual eiTect on
eompetition of respondent's practices in the past and have considered
their potentialities for future lessening of competition.

Section 3 of the Clayton Act does not prohibit all exclusive dealing
agreement . It only prohibits those agreements which have the ca.
paeity and likelihood of lessening competition or tending to create 
monopoly in any line of connneree. The legislative history of this
Act shows that Congress believed that exclusive dealing agreements
by a small business trying to break into a market shouJd not be pro-
hibited. Such agreements would not provide a substantial threat to
free competition evell though all exclusive dealing agreements by their
very nature foreclose sorne ac( ounts to eompetitors.

Thus , such restrictive agreements standing alone might not merit
the attention of the Commission. However, here these agreements
are between the largest domeotic manufacturer of motorcycles and its
large and effective dealer organization in a field where the bonds be-
tween the motoreyclist and the dealer are especially strong.

In addition , competitors of respondent have lost business and in
varying degrees have been foreclosed from the market represented
by respondent's dealers. The manufacturer of the competitive light-
weight motorcycle Servi-cycle has been practicalJy completely shut
out of this market while competing manufacturers of accessories have
lost business and to a great extent are eontinuing in business at the
sufferance of respondent as long as these exclusive dealing under-
f'tandings are continued.

These facts establish that these exclusive dealing agreements have
the capacity and probability of causing a substantial adverse effect
on eompetition in this field and of creating a substantial tendency
toward monopoly. vVe, therefore, eonclude that respondent has
violated Section 3 of the Clayton Act.

These exclusive dealing
likelihood of future ad-

III
Respondent urges that it has a right to require its dealers to agree to

sell and use only those functional parts purchased from it for Harley-
Davidson motorcycles. vVhile the record shows that respondent has

2 See :\IcAllister

, "

Where the Effect may be to Substantially Lessen Competition or Tend
to Create a Monopo1y, " Proceedings of the American Bar AssocIation , Section on Antitrust
Law, August 26- , 1953 , p. 130.
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gone beyond this in its agreements , still this question is squarely raised
in determining the proper remedy.

It is urged that such a requirement is necessary to protect re-
spondent' s good will and to protect owners of its motorcycles who
expect to get genuine, high-quality parts from a Harley-Davidson
dealer. In opposition to this contention eounsel supporting the com-
plaint cite Jndson L. Thompson Mfg. 00. v. F. 1'. 0. 150 F. (2d)

952 (C. A. 1 , 1945) as holding that the open market, not the court
is the place for presentation of elaims as to the relative merits of

competitive products. However, in that case, involving a tying COIl-

tract for the use of rivets in a leased riveting machine, the court
carefully distinguished F. 1'. C. v. Sinclair Refining Co. 261G. S.
463 (1923) which permitted an agreement restricting the use of
Sinclair s pumps leased to dealers, to the sale of Sinclair gasoline
saymg:

different question is presented from that in the Sinclair
case * * *. As the only use made of the gasoline was to sell it, and
as there was no restraint upon the purchase and sale of competing
gasoline, there was no violation of the Clayton Act. International
Business Machines COTpoTation v. United States 298 U. S. 131 , 135

(1936) .
It seems to us that respondent has a real interest in the proper

repair of Harley-Davidson motorcycles by it dealers. In the absence
of any exclusive dealing requirement, it could certainly require its
dealers to agree not to use defective parts or improper oil in the
repair and servicing of HarJey-Davidson motorcycles. In its order
in the matter of Geneml Motors Oorporation 34 F. T. C. 58, 86

(1942), the Commission recognized this right as to automobile parts
neeessary to the mechanical operation of an automobile, even though
where there was IlO other souree of proper parts , the agreement might
have the effect of requiring exclusive dealing as to such parts.

The paramount need in this case is to prohibit respondent from
restricting its independently owned dealers from exercising their
right to make their own decisions as to what they want to sell.
Harley-Davidson .Motor Co. can select its own dealers , but it cannot
legally, by threats of cancellation , force its dealers to agree to sell any
class of its products exclusively. However, as to functional parts
and oil , we believe that an agreement prohibiting the use of oil or
parts which would adversely affect the mechanical operations of
Harley-Davidson motorcycles would be proper in all respects.

Having determined that respondent' s acts and practices constitute
a violation of Section 3 of the Chlyton Act, and inasmuch as they all
can be prohibited under that Act, we believe that it is not necessary
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to consider whether they might also violate Section 5 of the Federal
Trade Commission Act. See Standanl Oil 00. of Oalifornia v. U. S.
337 U. S. 293 , 314.

This eonclusion necessitates a revision of the initial decision which
holds that eertain of respondent's praetices violated Seetion 3 of the
Clayton Act and others Section 5 of the Federal Trade Commission
Act. In our opinion all of the acts found in the initial decision relatE'
to respondent's exclusive dealing practices and should be eonsidered
in the light of Section 3 of the Clayton Act which specifically relates
to such praetices.

In reaching the conclusion that respondent has violated Section 3 of
the Clayton Act, we have considered each of respondent's exceptions
to the initial decision.

IVe wish to refer specifically to its exceptions to the inclusion in
the findings of the exeerpts of letters by certain of respondent' s dealers
to its competitors telling them that they do not intend to buy from
them in the future because of respondent's insistence on exclusive
dealing. Respondent excepts to these Jetters as being hearsay. Espe-
ciaJly do they object in those cases where the author testiJled that he
had given false reasons in the letters for cancelling. The hearing
examiner did not believe this testimony.

It 11as long been established that under the circumstances of this

case letters of third party dealers are admissible under an exception
to the hearsny rule to show the reason I\"hy they refused to deal with
eompetitors of respondent. Standing alone, these letters could not
establish the existence of an exclusive dealing agreement. But where
the exclusive dealing arrangement bas been es1ablished , and where cer-
tain of respondent's dealers have stopped buying certain competitive
products, letters of these dealers to the sellers cut ofT are competent to
show the reason for this aetion given by the dealer at the time. Taken
together with other evidence showing the existence of respondent'
activities to enforce its exclusive dealing policy, and the actual stop-
ping of pUl' hases from the competitor, these letters are very persua-
sive , competent, and clearly material as part of the evidence showing
the efJect of respondent' s practices on competition.

\Ve do not believe that the testimony of the author of a letter that
it does not state the real reasons he stopped buying competitive prod-
ucts destroys its evidentiary value where the hearing examiner does
not believe this explanation. The hearing examiner, who has had the
opportunity to observe the demeanor of the witnesses, is the best judge
of the credibility of their testimony.
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Further exception is taken to the hearing examiner s refusal to

permit certain additional croso-examinatioll of witnesses McDonald
and Treen. vVe are of the opinion that the hearing examiner s ruling
did not constitute prejudicial error as the evidence sought to be elicited
by the additional cross-examination would only have been surplusage
tending to prove facts otherwise established and would not have
affected the outcome of this ease if allowed. The record contains the
comparative sales volume of Mr. Treen s cOlnpany for the years ill
question and establishes that the great bulk of respondent's dealers
sold competitors' accesoories.

IVe conclude, therefore, that respondent's appeal should be denied.
Commissioners Howrey and Gwynne did not participate for the

reason that oral argument was heard prior to their appointment to
the Commission.
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IN THE MATJ'EH OF'

BLACKSTONE COLLEGE OF LA vIT , ING ET AL.

DECISION AND OPINION IN HEGAHD TO TIm ALLEGED YJOLATION OF THE
FEDEHAL THADE COMMISSlON ACT

Docket S906. Complai.nt . July 18, lD51-Dcci8ion, June 2.0 , 1951,

'Vhere a corporation and its president , engaged in the operation of a correspond-
enc!? sehool which sold courses of study and instruction in law , in advertising
their said courses (in connection \Vitll which they inlposed no requirements
as to previous formal education for admission) in Inagazines of national
circuJation, in which , under the caption "LA "7" and "The Law-Trained
Man " tlley invited tile reader to send for a free eopy of their bool,let thus
entitled , showing how to (jllaiify at home for the LL. B. degree and a bar
examination through their course , aud in which they referred to judg.es and
lawyers as among their graduatcs-

(a) I"aJsely represented that their course amI the degree of Bacheior of Laws
whieh they there offered to ('onf(: r upon students successfully cnn1pleting the

same would fulfill the requirements for education and legal training requisite
to participating in the bar examination of Ow respective States;

The facts being that while the minh-nul requil'ellJPJ1ts for admission for examina-
tion varYI those imposed by the vast majority of the jurisdictions eoncerned
follow a pattern \vl1ic11 excludes applicants whose legal training has been
secured solely through home study, or whose education or legal training" are-
liInitec1 to completion of respondents ' course , and in only a very fevi States
would recipients of respondents ' degrees \v11o are edueated or trained as
above indicated be allowed to participate in bar t XamiIlati()nS; and

(h) Ii"alsely rcpresented and ilnplied that their school was a college of law

\\-

ithin the generally aecepted meaning of that tenn , i. e. , an institntjoll of
higher learning specializing in legal suh iPcts, with a resident faculty and
student body, and library and classroom facilities , through use of the word
collegc " in the trade name IIRlackstone College of Law , fpntllrpd in all

advertisements and in its corporate n lll1e anel in otla r statcments desigllut-
ing the school as a college;

The facts being the school carried on all its operations from a slUall offce: its
full-time employees comprised fj,,€ perSOliS, four of \vhom \\'ere engaged in
clerical work exclusively; the fifth was an attorney ,yIlo 111unaged the of lite
and did lllOst of the teaching "work consisting, UlllOng other things , of
forwarding lessons to students , grading examination papers , and correspond-
ing witb the students; another attorney who assisted the latter , cugag"ed in
the practice of law in Chicago, 311fl devoted a portion of his time to the
school in return for n small weekly salary; the sehool had no huildings or

facilities for resident study, and its said JJresident , who "' as not at attorney,
RJJ(-!!t little time at tJH school in Chicago , and had bis ottke in New York
City:

Held That sueh misrepresentations wpre to the prejudice and injur:.' of the Imblic
and COIl8tituted unfair ancl deceptivp acts ann practicps in t'OIlt1lPl'Ce.

Before Mr. William. L. Pack hearing examiner.

Mr. William L. Pencke for the Commission.
Mr. (Jurnthcr W. Harms of Chicago , Ill. , for respondents.


