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'Vhere a ilfwnfactUl'fT of cotton , woolen , and synthetic batts or battings sold to
manufacturers of sl10111de1' pads aOll linings , and known as quilters-

(a) Jlishranded certain batts which conlninell substantial qUflutities of miscel-
laneous fibers othcr than wool, throngl1lahe1illg them as "100% Reprocessed
Wool"

(b) :\lisbranc1ed bntts as "Guaranteed 100% Kew , when such products were
made from reprucessed stock; I'md

(c) Failed to stmnp, tag, or label as required by law certain cartons containing
individual rolls of un tagged Or unmarked hatting:

Held That such acts and jJractices '\'re in violation of the \Vool Pro(1ucts Label-
ing Act and constitUted unfair and deceptive acts and practices in com-
merce.

Before 11fr. John LC1JYtS hearing examiner.

11fr. George E. 8tein1Jwtz for the Commission.
ilfr. Harry Shapiro and Jh. Hirsh W. Stalbag, of PhiladeJphia

Pa. , for respondents.

DECISION OF THE CO:;DIlSSlOX

Pursuant to Hu1e X.XII 01 the Commission s RuJes of Prnct.c.e , and
as set fort.h in the Conn111ssion s " Decision of the Commission and
Order to FiJe Heport of Compliallce " dated .J 111)' 1(; , 19;")4 , the initin I
decision in the instant Inatter of Hearing Examiner .John Lewis, ns

set out as fo11ows, became on that date the decision of the Commission.
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INITIAL DECISlOX By JOHN LE\VIS , 1-IEAlUXG EXAjUIXEH

STAT1 :.IEST OF THE CASl'

The Itederal Trade Cornmission issued its complaint against the
above-named respondents on J nne 30, 1953 , charging 1',hem with
having violated the \Vaal Products Labeling Act of 1939 and the

HnIt's and H,eglllat.ions promulgated thereunder, and the Federal
Trade Commission Act, through the misbranding of certain wool
products. Said respondents , after being duly served with the com-
plaint, fI ppeared by counsel and illed their anS1VCl' in which they
achnittcc1 the jHrisdictiol1nJ allegations of the complaint but denied
having engaged in any illegal practices as cha.rged.

Pursuant to notice, a hearing on the complaint wa.s held on August
, 1953, in Philadelphia, Pennsylvania , before l-Ieal'ing Examiner

James A, PU1' c.el1 , theretofore, duly designated by the Commission to
hear this proceeding. Thereafter , on October 15 , 1953 , a further hear-
ing on tbe complaint was helel in New York, New York before the
nnclersigne,cl hearing exmniner WIlD had theretofore been cluly clesig-
nntecl by the Commission to preside at said hearing in place of ,J ames
A. Pnrcell , clue to the latter s illness and unavailability to concluct

said hearing. Counsel for respondents and counsc1 supporting the

complaint interposed objection to the substitution of the undersigned
as hearing examiner to the extent that such substitution was limited
to his presiding at the single lwaring, but stated that they had 110 ob-

jection to his substit.ution for the purpose of completing the taking
of testimony and other evidence in this proceeding and the issuance

of an initial decision based on all the evidence in the case , including
that previously adduced before the original heaTing examiner.
Thereafter, pnrsnHnt to order of the Commission , the undersignecl
hearing eXaminer ,vas substituted as hearing examiner in this proceed-
ing in J)lace and stead of Hearing E,xaminer James A. Purcel1.
Furt.her hearings in this proceeding were he1cl before the undersigned
all .Jn111wry 7 , ID,14 at ,Vashington , D. C. , and on larch lL In34 at

Philadelphia , Pennsylvania,
:.t the various hearings helel herein testimony and other eVJdence

were offered in support of and in opposition to the allegntions of the
compJaint , which test.imony a,ncl other evidence were duly recorded and
filed in the offce of the Commission. All parties were represented by
counsel , participated in the, hearings, and were afforded full oppor-
tunity to be heard , to examjnc and cross-e,xamine witnesses and to
introduce evjdence bearing on the jssues. i\o request for oral argu-

ment WfiS rece1Yt:,d from counsel. I-Iowever, counsel anliled themselves
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of the opportunity of filing proposed fmdings and c.onclusions, to-

gether \vith tJ1e. reasons therefor , which have been carefully consid-
ered by the examiner.

Upon consideration of the entire recoTCl herein , and from his obser-
vation of the \vitnesses (with the exception of the t.wo yvitnesses who
testified at the first hearing),l the undersigned makes the IolJowing:

FINDINGS OF F \CT

T, The business of respondents

In their lU1S\yer respondents admit, and it is so found, that re-
sprmc1ent Camden Fibre 1\Tin;; , Inc. is a corporation organized and
cxis611g under and by virt.ue of the laws of the Commonwealth of
Pennsylvania , with its principaJ pJace of business located at 166-176
'Vest Columbia. Avenue , Philadelphia 22 , Pennsylvania.. It is further
admitted , and is so fonnd, that respondents Louis Silverstein , Hay-
mond Silverstein and Frank K. Cooper are president and treasurer
secretary, and assistant secretary and treasurer, respectively, of the
corporate respondent and that said individuals formulate, direct and
control the acts , policies and practices of the corporate respondent
said individual respondents having and maintaining their business
offces at the same address as the corporate respondent.

Respondents are manufacturers of certain cotton , woolen , and syn-
thetic battings which they sell to m llLl:faetLlrers of shoulder pads and
manufacturers of linings : known as quilters. Hespondents have been
engaged in the manufacture of battiugs from woolen Jnaterial since
approximately Iny 1951 , having prior thereto confined their opera-

tions to battings made from other fioers. Respondents' total sales
are in excess of $1 500 000 per annum , Iyith the sales of batt.ing made
from wool nmounting to approximately S200 000.

II. The interstate commerce

The largest mrtrket for respondents ' wool battillgs is ill the J\T ew

York City area , with some sales being made in Pennsylvania and
YIory1anci. The answer of respondents admits , and it is so found , that
subseqnent to the effectin date of the ,Vaal Products Labeling Act
and more especially since the beginning of the year 1951 , respondents
have manufactured lor introduction into commerce , introduced into
commerce , sold , transported , distributed , delivereel for shipment and

! Xo substantial issue of credibilty is involved in tbc testimony of Frank N. Cooper
and Robert S. Scott (who testified at the first hearing), in the resolution of which an
opportunity for obsen-ation of the demeanor of these witnesses would be of any materiaJ

assistanee.
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offered for sale in commerce , as "commerce" is defined in the 'V 001
Products Labeling Act, wool products , as "wool products" are defined
therejn.

III. The alleged misbranding

A. The charges

The complaint alleges three different types of misbranding with
resped to respondents ' wool batting, as follows:

1. That certain of the batting was misbranclea within the int.ent
and meaning of Sectjon 4 (a) (1) of the 'Wool Products Labeling'
Act and H.ule 30 of the Rules and Regulations promulgated there-
under, in that it 'vas falsely and deceptively identified as " 100% Re-
processed \Voo1 " whereas in fact it was not composed of 100% re-
processed ,fool but contained substantial quantities of miscellaneous

fibers ot.her than wool.
2. That certain of the batting was misbran(lecl within the meaning

of Section 4 (a) (1) of the Act and nule 20 of the Hules awl negu 

btions in that it as falsely and deceptively tagged as consisting of
all or 100% new materials, w'hereas in fact it did not contain no'v

\'"001 but HS composed of reprocessed wool , together with certain
quantities of miscellaneous fiLers other than 'W)(l.

3. That certain of the batting was misbranded in that it "-as not
stamped, tagged or labeled as required under Section 4 (a) (2) 
the Act and in the manner and form prescribed by the H111es and
J:iegulations.

B. The eu'idence

Tho evidence of misbranding revolves around four samples of bat-
ting, alleged to have been lIUllllfacturec1 by l'espond(mts , whieh were
oLtained by attorney- investigators of the Commission from the prem-
ises of fan I' different cllstomers of respondent. Three of the sfunples
were obtained by one investigator and the fonrth sample '''as obtained
by another. The first sa.mple, identified in this proceeding as Com-
mission s Exhibit 11 , was obtained from respondents ' cllstOlner , State
Quilting Company, on October 1951. lt was removed irom a

sealed carton bearing the nalne "Cnmc1en Fibre l\Iills Inc." and a
label with the ,yards

, "

100% Reprocessed ,Vool.:: Respondents
packing slip, which aceomprmied the merchandise on delivery to the
cllstomer, and their invoice covering the sale of the batting: both
described the product as "100% Heprocesscd 'Wool" The seconcl
sample, identified as Commission s Exhibit 12 : \,"ilS obtained by the
same investigator on February 19 , 1952 from the premises of Philip
Gottlieb, a contractor performing quilting for respondents' cus-
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t01Yler, L. Rimsky Inc. , a textile converter. The sealed carton from
which this sa.mple was obtained contained tbe name ;' Camden Fibre
Mils Inc. " but no label or tag with respect to wool coutent. How-
ever, respondents : packing slip and inyoice covering the (lelivery and
sale of the batting which were obtained from the customer, L.

Rimsky Inc. , describe the batting as "IVool Batting Type IVOOLO
* * * 100% Reprocessed." The third sample , itlentifiecl as Commis-
sion s Exhibit 13 , was obtained by the same investigator on .J anua.ry

, 19;"52 from the premises of respondents ' customer , Crown Quilt-
ing Company. The sample was obtalnecl from a sealed carton bear-
ing a tag with the identifying name " Camden Fibre 1U111s Inc." but
no description of the wool content other than a designation of the

product as ",Voolo/: 11o\\e\'or , the packing slips and invoices cov-
ering the shipment and sale of the cartons of batting, Jrom which
the sample was taken , describe the merchandise as " \Vool Batting
Type IVOOLO " * * 100% Heprocessecl ' Wool" The fourth sam-
ple, identified as Commission s Exhibit 15 , ",yas obtained by a second
Commission investigator from the premises 01 respondents ' customl
KasbarQ.uilting Company, during February 1952. The s:unple was
taken from a sealed carton bearing a tag ",,,ith the name "Camden
Fibre l\1ilJs Inc. . The tag describes the procluct as " ,VooJo" and
j t is further identified on the packing slip and invoice as "100%
Heprocessed \V 001."

,Vithin a short time after eaeh of the aboye samples was obtained
a portion thereof was transmitted to the National Bureau of Stand-
ards for testing as to fiber content. Each oJ the sflmples was given
a chemical te. , in accordance with stanclard Government specifica-
tions , to determine the presence of various fibers and the quantities
thereof. In testing each piece of batting submitter1 , two samples

from ea.ch piece were taken and separately testeel. The results of
these tests are as follo"s:

Exhibit 11 Exhibit 12 ib:t 13 - 1

Samp;e Sample Silmple Sawplo

. '0 1 

,-1

" 1 "o 2

;;.;-

No.
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Fiber

The first charge of misbranding is Lasecl on the fact that the above
samples were labeled or identified , either on the cartons from which
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they ,yere taken , or all the packing slip.s and invoices accompanying
the delivery nnd saJa of the merchandise , 01' on both , as " 100% Re-
processed \Vool ' ,yhercns the tests made by the Burean of Standards
elisclose that they eontainccl subsUmtial (lllfntities of other fibers.
The secoIl(l charge of misbranding is b8sed npon the fact that all 
the tags, i11Y01(:08 and paeking slips of respondent.s , which 'Yore re-

ceived in evidence ill this proeeerling, contain the following printed
statcTnent thercon: " Our .Products Gunrnntcecl lOO?o Xcw." This
representation is claime,c1 to be false. since respondents ' \yool batting
is admittedly made from reprocessed , rather than new , \\001. The
third charge of misbranding rests primarily on t.he fact that the in-
dividual rolls of batting do not contain any tag, hbel or other means
of identification showing the \1'001 content of each piece of batting.
'Vhcre a tag or label as to wool content is used it is affxed to the
cartons in which the individual rolls of batting are packed for de
livery, rather than on the rolls themselves.

c. Contentions of ,'espondents

The evidence offered by respondents in opposition to the complaint
and the contentions advanced by them , are directeel primarily to the
first charge of misbranding, viz., that respondents falsely or de-
ceptively identified cert.ain of their batting as 100% reprocessed \"001.
Respondents' eontentions in this regard fall into three main cate-
gories , which ma.y be summarized as follows:

1. Counsel for respondents attempted to establish at the hearings
that there was a. possibility the samples obtained by the Commis-
sion s attorney- investigators and testeel by the Bureau of St.andards
,vere not respondents ' merehnndise , but had been confused \Vith mcr-
chandise from other manufacturers. It is not entirely clear whether
respondents arc still urging this contention, although the proposed

findings submitted by them "ould appear to indicate that. they now
conc.ede that the four samples were taken from their merchanclise.
In nny event, hO\\ 8ve1' , the he.aring examiner is satisfied from the
record , ancl so finds , that the samples obtained by the COlnmission
agents and t.ested by the Bureau 01 Stanclards ,yore all samples of
merchandise mannfaeturec1 by respondents ancl sold t.o the various
customers referred to above uncler the designation or clescription , on
the b.g, label or accornpallying invoice, of 100% reprocessed \Vool.
The tcstimony of the Commission s inyostigators cOlnbineel with

TiJC rolls of batting, which yary from 25 to SO yards in length , are WrapIJed in tissue
paper and are nsnally packed six to the carton.

3 See particularly par!l rapb 17 of respondents ' propo ed finuings.
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that of the cnstomers from whom they obtained the samples of
merchandise, invoices, packing slips and tags establishes priTna jaeie
that the merchandise they obtained ,YHS manufactured and sold by
respondents. The evidence offered on behalf of respondents is in-
suffcient to overcome the pl'tm, (l facie case thus established. In fact

aside from attempting to discredit the Commission s investigator

Hobert S. Scott , on cross-exnmination 4 there was no evidence ouered

by respondents which in any \yny suggests that the merchandise ' was
not respondents

2. The second cont.cntion of respondents, and one 'which they seri-
ously urged both at the hearing and in their proposed findings , is

that there exists an understanding or custom in the trade that a wool
product may be designated as 100% wool if it does not contain more
than 5% non-wool fibers, and that eonsequently none of rcspondents
customers were deceived by the designation of the batting, which
they bought from respondents , as 1001e reprocesec1 '1\'01. Respond-
ents ' contention that there is , in effect, a :J% tolerance in the labeling
of wool products is based on it misconception of both the law and the
facts. In the first place the only toler"nces permitted under the
'Vaal Products Labeling Act in the labe.ling of \Yool products are
(a) where the deviation in Ebe)' contcnt from that stated on the label
has resulted from "unavoidable variations in manufactnre and de-
spite the exercise of due care " and (b) an exemption in labeling 
wool prodnct , to the extent of 570 of the tot:tl fiber ,'-,eight of such
wool product, for "ormunentation. :Keither of these so-called tol-
erances are applicable in the instant sitnation since there has been

no showing by respondents that. the variations in their product, de-
scribed as lOO:; ) reprocessetl wool , 'yere c1ne to any unavoidable
variations in manufacture after the exercise of due care 5 or that the

variations consisted of any ornnrnentation in the batting. In the
face of the plain wording of the statute any trade practice or unc1er-
st,anding to the contrary has no legal force or eired as a. justification
for the misdescription or lnisrepresentation of merchandise. Con-

4 Despite rather strenuous cross-examination of tte witness Scott, the bearing examinf'l"
is ntisficd from his testimony as 11 whole , '1hich was lD.rg-e1y corroborated hy the tcstilJon
of responclents ' custOIlf'S , that the samples he obtained were from batting llllnufacturetJ
lInd sold b - responden ts.

pondents did submit e'ldencc that instructions bad been given to employees thnt
wilen changing from blended wool to 100% wool , the machinery used in processing the
batting should be cleaned. This, hO'1ever, does not. establish that the deviations from tlJe
100% wool designation re ulted from unavoidable Yflriations in rnannfactnre since, accord-
ing to one of responc1f'nts ' own witnesses from the Enitert States ' Testing COIlIIJany, the
wool content of the batting will always correspond to the fiber content of the wool stocks
from. which it is made.

eSeI' F. 7'. C. v. Winsted Hosiery Co. 2ii8 r. S. 483, 483.
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cerning the contention of respondents that nOlle of their customers

were deceived by their labeling of the product as 100% reprocessed
wool, it may be noted that this is immaterial since it is the tendency
and capacity to cleeeive whicll constitutes the offense, anel actual de
ception need not be showll.

Even assuming, argu,endo that the existence of n. trade understand-
ing with respect to tolerances in wool labeling could have some legal
effect , either as a defense to respondent' s misbranding or as bearing on
the question of public interest, the record in this case fails to establish
any clear understanding or practice with respect to a. 50/0 tolerance in
the labeling of wool products. Thus while one witness stated that he
understood a product could be called 100% wool if it contained in
excess of 95% wool (R. 149), another witness indicated that the toler-
ance only applied to variances of 1 or 2% (It 179). The main witness
called by respondents for the purpose of establishing such trade under-
stancEng testified that while it was his understanding that any wool
product containing up to 5% of foreign fiber could be labeled as 100%
wool , it was customary in such instance to label the product as "com-
mercially" 100% wool , otherwise the trade would understand that the
100% wool label meant what it stated. In line with the testimony of
this witness, it may be noted that in none of the invoices or tags used
by respondent does the word "commercial" or "commercially" appear
the merchandise being labeled unqualifiedly as "100% Heprocessed
V\T ool.j,

Finally, even assuming that respondents had established the exist-
ence of t trade understanding \vith respect to a 5% tolerance in label-
ing hatting and that such understanding had some legal effcacy, it
would have no application in this case since an of the samples tested
were found to contain in excess of 5% non-wool fibers. Unless the
tests made by the National Bureau of Standards arc unreliable
respondents ' contention based on a so-called 5% tolerance is wholly
irrelevant. Hespondents refer in their proposed findings to two items
as suggesting the possible unre1iability of the tests conducted by the
Kational Bureau of Standards. The first of these is the testimony of
a representative of the United States Testing Company who stated
that in testing batting it is sometimes necessary to test a. number of
samples in order to get a representative result since there may be var-
iations of as much as 5 to 8% beL-ween two different samples from the
same piece of batting. R.espondents apparently regard this testimony

P. T. C. v. Winsted Hosiery Co. , supra ' F. T. C. v. Algoma Lumber Co. 291 U. S. 81;
Charles oj the Ritz Dist. Corp. v. F. T. C., 143 F. 2d 676; J. Bookenstette v. F. '1' C., 134
F. 2d 360.
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as suggesting the unreliability of the tests conducted by the National
Bureau of Standards where only two samples from each piece of bat-
ting ,vere tested. However, the representatives of the Bureau of
Standards testified that in obtaining each sample they took a number
of fibers from different parts of each piece of batting tested in order to
get a representative sample, and that only where the two samples

tested reflect substantial variations in fiber content is it necessary to
put the batting through a "carding" process in order to produce a
more representative sample. The latter process was not used in this
case since there was no significant variation between the two samples
tested from each piece of batting. The test followed by the Kational
Bureau of Standards is based on standard Government specifications
which , according to respondents ' own witness from the United States
Testing Company, arc substantially the same as the procedures which
he follows in testing for fiber content. The examiner is satisfied as to
the scientific accuracy of the methods used in , and the results achieved
by, the tests conducted by the Kationa! Bureau of Standards. He-
spondents also rely on the testimony of the respondent Louis Silver-
stein that tests conducted on some of the wool stock I",hieh was later
made up into batting disclosed that it was at least 95% wool. It may
be noted that none of the reports of these tests Yi' Cre produced and no
definitive testimony with respect to the results of the tests was given.
In any event : whatever may have been the wool content of the samples
referred to by Silverstein , there is no question but that the merchan-
dise act.ua11y sold to the customers involved in this proceeding con-

tained more than 5% non-wool fibers.
3. Hesponclents ' final contention with respect to the false branding

of their batting is based on an alleged guarantee which they received
from their vendor, ,Vestern ,Vool & Fibre Company, from whom they
claim they purchased substantially all of the stock which was later
manufactured into batting, and sold to the customers above mentioned.
This contention is based on Section 9 (a) of the Act which makes it
a defense to a charge of misbranding if the person charged:
* "' '" establishes a guarantee received in good faith signed by and containing
the name and adc1ress of the person residing- in the United States br whom the
wool product guaranteed \yas manufactured and/or from whom it was
received * .. *

The evidence of a guarantee offered by respondents is hvofold.
First there is the testimony of respondent Louis Silverstein that a
representative of the vendor

, .

Western .Wool & Fibre Company, told
him that the merchandise would be marked 100% reprocessed wool
and the actual content "-loulel not vary from this by more than 5%,
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which was a permissible tolerance. This so-called guarantee does not
meet the requirements of the Act since it is not in writing and , more-
over, is not a guarant.ee that the ITlercha.nclise would be 10070 reproc-

essed wool but rather that it would be at least 9570 reprocessed wool.

The second so-calleel guarantee relied npon by respondents is based
upon the description of the raw material in t.he inyoices from ,Vestern
,V 001 & Fibre Company, covering the sale of the merchandise to re-
spondents. In some of t.he invoices t.here is a. stamped notation
dcseribing the mcrehanclise as: " Heprocessed 100% In a. number
of other invoices the iollowing stnmp appears:

To tlle best of our knowledge and belief the commercial fiber
c.ontent of this shipment a,s defined in tl18 \Y"ool Products Labeling
Act of 1939 is as follows:

Reproc.essed \Vool 100%.

In the opinion of the examiner nOlle of these notations on invuices
of the ,Vestern V\;ool & Fibre Company constitutes a guarantee .within
the meaning of Section \) of the Act since (a) they are not signed

by the person purporting to guarautee the product and (b) they do
not contain a statement that the wool product is not misbranded under
the terms of the Act. \Vhile it Inn)' not he necessary to follen, precisely
the 10rm of guarantee suggested in Rule 32 of the 11,u1es and Regula-
tions : the stamped notat.ions on the invoices of ,Vcstern \V 001 & Fibre
Company do not comply ,dth the requirements of Section \) even
under it liberal interpretation of that section, The first type of stamp,
merely referring to the merchandise as ': 100% Reprocessed " clearly

is not a guarantee. 'Yhile the second type of stamp stating "hat the
wool content is: " To the be,st of onl' kno\yledge and belief' is some-
what fuller, it too , in the opinion of the examiner , cannot be construed
as a gnarantee as to wool content, even overlooking the fact that it
is unsigned. 3101'eove1', even if the second type of invoice could con
ceivably be considered fl, guarantee" there is no shoYl'ing by respondents
that the samples of batting whicll were the snbjeet matter of this pto-
ceeding \\-ere made from merclwndise Pllrchnsec1 under that type of
illvoice. In allY eyent , even if both types of inyoice cOll1(1 be con-
sidered as a guarantee, there is no showing' that the guarantee was rc-
ceived "in good faith" as a representation thflt the merchandise was

8 According to tlle witness SDnrstein
, (h1lin f' 10;)1 11is COJ1IJiny purclwsell 444 868

pounds of wool stock froll 'Vestern Wool & Fiore , U i55 VOl,nds from another company,
an(1 Fi 851 pounds of part-wool stock from a third C'umpany, AcC'oT(iing to the testjllon:v
of Silverstein Illld his foremft!l , th ba. tting from 1\'11i(')1 the saIlples here jl)'Iohe(1 were
taken wns all mftllJfnctured from the "ool toek purclia.s(,d from "' estern Wool & Fibre
Company. IImveyer, this does not necessarily esta!Jlisb tl;at tbe wool stoel; from wl1ich
the samples were ma(k was ('o\' erec1 by the e('ond type of in'loice.
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actually 100% reprocessed wool since, according to the admisRion of
respondent. Silverstein , he was told by his vendor that the stock might
couin, in np t.o 5% llOll-\yool fiber.

C. Ooncludinq findinqs

1. The record establishes, and it is so found by the hearing examiner
that respondents falsely and deceptively Jabeled or otherwise identified
certain of their \yool products, in the form of batting (saJnples of

,,,hich ".ero reeeivccl in evidence in this proeeeding as Commission
Exhibits 11 , 12, 13 and 15), by describing thcm as 100% reprocessed
wool, whereas in trut.h and in fact said products contain substantial
quantities of miscellaneous fibers other than \yooJ as more particularly
set forth in the results of the tests conducted by the :K ational Bureau
of Standards referred to fLbovc. Hesponc1ents ' effort to jnstify their
actions on the basis of the existence of an alleged understanding or
prac6cc in the trade permitting a 510 tolerance in the labeling of ,yool
products claps not. constitute any le.gal justification for their misbrand-
ing of a wool product since. the . ct cloes not recognize any such toler-
ance or deviation find , moreover, is not descrving of recognition on the
question of "public interest" since (a) respondents failed to establish
any such trade understanding or practice and (b) all of the samples
involved in this proceeding showed a deviation in exeess of the alleged
tolerance.

2. The second charge of misbranding is based on the fact that the
invoices , packing slips and tags used by respondents in the sale and
delivery of their batting c.ontain thereon the printed statement: "Our
Prodncts Guaranteed 100% :Ke,\." Hespondent.s ' expJanation for the
pre enee of this statement on these. documents is that. the corporate
respOllllent. had , prior to JIay of 1851 , been manufacturing mainly cot-
ton products and that this printed staternent was intended as an ex-
planation to the cll tomers when they bought cotton that it. 'was new
cotton.

Since. respollc1ents ' wool uaiting 13 made from reprocessed stock it
clear1y cannot be designated as "new " the latter designation denoting
that it is composr.d whony of new or vil'gin "" 001. '\Vhile. the invoices
a.nd packing slips a1so describe the prodnct as 1000/c Heprocessecl

'\Vool it is the Opillion of the examiner , and is so founel , that the pres-
ence of the printed ,yonls: '( Our Products Guaranteed 100% Xew
has the tendency and en pacity to deceive and misJeacl. Respondents
explanation for the prbcnce of these words does not const.itute fl. legal

deJe.nse. '\VhiJe the fact tlmt the old invoices ,yere only llsed tempo-
l'aril ' (lnring fI change- oyer irom cotton to wool products might be
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taken into consideration as bearing on the question of public interest
the facts in this case do not establish that this was a temporary, pass-
ing situating, since respondents continued to use the same type of in-
voice, packing slip and tag from May 1D51 to February G 1D52 (the
date of the last invoice received in evidence) and , so far as appears
from the record) may still be using the same form. Accordingly, it
isiound that certain of respondents : wool products in the form of
batting 'were misbranded within the intent and meaning 01 Section
" (a) (1) of the Wool Products Labeling Act and of nule 20 of the
Hllles anel Regulations promulgated thereunder, in that they were
falsely and deceptively tagged, labeled or otherw-ise identified as

100% new materials whereas , in truth and in fact, the said products
did not contain new wool, but \vere composed of reprocessed Iyool
together with ceriain quantities of miscellaneous fiber other than wool.

a. The third form of misbranding alleged in the complaint is based
on the respondents ' failure to stamp, tag or label its batting, as re-
quired under Section" (a) (2) of the Act and the Hules and IteguJa-
Uons promulgated thereunder. ,Vhereas the other two forms of rnls-
branding discussed above involve a false or deceptive tngging or label-
ing, the third fonn alleged in ihe complaint is bnsed all a l'aihu'p, to
attach labels containing the required information as to wool content

and other information set forth in Section 4 (a) (2) of the Act. The
main claim of violation of Section" (a) (2) is apparently based on the
fact that respondents have failecl to place any stamp, tag, label or other
means of identification on the individual pieces of batting, as dis-
tinguished from the cardboard cartons in which the ro11s of batting
are packed.

In the opinion of the hearing examiner respondents ' failure to tag or
Jahel the individual rolls of batting, as distinguished from the cartons
in which the batting is enclosed for shipment to the customer , does not
constitute misbranding within the meaning of Section 4 (a) (2) anlJ
the H.ulcs and Regulations promulgated under the Act. Under Rule
15 the tag or label cont.aining the required information may he affxed
to the container in which the \Yool product is packed , where the product
is "sold and delivered in sealed containers which remain unbroken and
intact until after delivery of the product to , and receipt thereof by,
the purehnser-consumer." In this case the record shows that the
purchaser-consumer is a manufacturer who uses the batting in the
rnanufaeture of some other product and not for resale purposes in the
same form. It also appears that the cartons are sealed and remain

D As preyiously indicated, tbe rolls are encloscd In tissuc paper anr1 arc piJckcd six to

the clirton.
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unbroken and intact until delivery of the product to the manufacturer.
It is clear, therefore , that under this rule the labeling of the carton , as
distinguished from the individual rolls of batting, constitutes suffcient
compliance with the Act. However , the record does show that in the
case of the sales to L. Himsky, Crown Quilting Company and Kasbar
Quilting Company the crntons themselves did not contain any label or
tag describing the wool content of the product therein enclosed , the
only description of the merchandise being on the invoices and packing
slips which were not affxed to the carton or the merchandise. It is
accordingly, found that by failing to 1nbe! either the batting or the
crutons in which it was enclosed , in these instances , rcspollclents mis-
branded said batting within the meaning of Section 4 (a) (2) of the

,'1001 Products Labeling Act and the Hules and Hegulations prolIul-
gated thereundcr.

COXCLUSTON 'OF LAW

The acts and practices of respondents , as hcreinaoove fonnd , ",yere

and are in violation of the \11001 Products Labejing Act of 1939 and

the Hules and Hegulations promu1gatecl thereunder and , by virtue of
Section 3 of said Act: , constitute unfair and deceptive acts and prac-
tiees in commerce \yithin t.he intent and meaning of the Fodera.! Trade
Commission Act. It is accordingly concluded that this proceeding

is in the interest of the public a.nd that an order to cease and desist
should issue against respondents.

ORDER

It is oTdeTcd that. the responden t, Camden Fi bre :Mills , I nc. : a corpo-
ration , and its ofIcers , and re,spondents , Louis 8iherstein , Raymond
Silverstein and Frank . Cooper individually: and respondents ' re-
spective representatives, agents and employees , directly or through
any corporate or other device, in connection with the introduction or
manufacture for introduction into commerce , or the oHering for sale
sale, transportation or distribution in commerce, as "eommerce" is
defined in the Federal Trade Commission Act and the \Vool Products
Labeling Act of 1039 , of wool baUs or baitings or other "wool prod-
ucts " as slIch products are defined in and subject to the ,Vool Prod-
ucts Labeling Act of 1930 , which products contain , purport to con-

tain , or in any way are represented as containing " ,vaal

" "

reprocessed
wool" or " reused wool " as those terms are c1efine,d in said Act, do
forth\vith cease and desist from misbranding such products by:

1. Falsely or deceptively stamping, tagging, labeling or otherwise

identifying snch prochwts as to the character or amount of the con-

stituent fibers included therein;
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plaint in this matter by issuing in lieu thereof the proposed amended
and supplemental complaint filed with and made a part of the motion
and memorandum of respondent Luria Brothers and Company, Inc.
opposing said motion.

Counsel supporting the complaint in their motion state that infor-
mation obtained during a supplemental investigation in this matter
discloses , in their opinion, that the complaint should be amcndcd and
supplemented in certain important respects. The two principal
changes are (1) the addition as partics respondent of Bcthlchem Steel
Corporation and its two operating subsidiaries , Bethlehem Steel
Company and Bethlehem Pacific Coast Stecl Corporation, and (2) the
addition of Hugo Neu Corporation as a party respondent, and the
inclusion of a charge of conspiracy in restraint of trade involving

Hugo eu Corporation , unnamed Japanese steel mills , and Luria
Brothers and Company, Inc.

The Commission having duly considered the motion, opposing

memorandum of respondent Luria Brothers and Company, Inc. , and
the data and information in its confidential investigational files, and
being of the opinion that the allegations of the proposed amended and
supplemental complaint are within the general scope of the original
complaint, and having reason to believe that the respondents named
in the proposed amended and supplemental complaint have engaged
in the acts and practices described therein , and it appearing that it
would be to the interest of the public for it to issue its amended and
supplemental complaint in the form proposed:

It is oTdered that the motion of counsel supporting the complaint to
amend and supplement the comphtint in this matter be, and it hereby

, granted.
It is furtheT ordered that the complaint in this matter be , and it

hereby is, amended and supplemented to conform to the proposed
amended and supplemental complaint submitted by counsel supporting

the complaint, and that a copy of the amended and supplemental com-
plaint be served on each of the parties to this proceeding.

It 'i8 further O,.deTed that the amended and supplemental complaint
specify the 14th day of September , A. D. , 1954, at 10: 00 o clock as the
time , and Philadelphia , Pennsylvania , as the place when and where
a hearing wil1 be had before Hearing Examiner John Lewis.

It /lI'ltheT oTde1'ed that tlllS proceeding be, and it hereby is , re-
manded to the hearing eXliminer.

Commissioner Carretta dissenting.
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DISSENTIKG OPINIOX OF COUMISSIONER ALBERT A. CARRETTA

This matter came on to be heard by the Commission upon motion of
cOUll'sel supporting the complaint to amend and supplement the com
plaint herein by issuing, in lieu thereof, the proposed amended and
supplemental complaint filed with and made a part of said motion , and
upon answer or respondent Luria Brothers and Company, Inc. oppos
ing said motion.

After due consideration , the majority of the Commission decided to
grant the motion of counsel supporting the complaint and ordered a
copy of the amended and supplemental complaint to be served upon
each of the parties to this proceeding. vVith this action of my col-
leagues , I regret that I cannot agree.
Hi8tory of Case

Under date of January 19 , 1954, the Commission issued its original
complaint in this matter charging the respondent brokers and the

respondent miIs with certain violations of Section 5 of the Federal
Trade Commission Act, and charging respondent Luria Brothers and
Company, Inc. with certain violations of Section 7 of the Clayton Act.
It can fairly be presumed that prior to the issuance of said original
complaint , the COlIUl1ission had been furnished suffcient ractual ma-
terial relative to the allegations contained in Count I of the original
complaint to cause at least a majority or the Commissioners to "have
reason to belicve" that the then proposed respondents had been or were
using an unrair method or competition in commerce. As a matter of
fact, Section 5 (b) of the Federal Trade Commission Act requires the
Commission to reach such a conclusion before it may issue a complaint.
As to Count II of the original complaint issued on January 19 , 1954
which alleges certain violations of Section 7 of the Clayton Act, it can
also fairly be presumed that prior to the issuance of said original come
plaint, the Commission had been furnished sufcient factual material
to cause at least a majority or the Commissioners to "have reason to
believe" that the then proposed respondent IVas violating or had vio-
lated the provisions of Section 7 of the Clayton Act. As a matter of
fact, Section 11 of the Clayton Act requires the Commission to reach
such a conclusion berore it may issue a complaint.

On or before March 10 195/" all of the original respondents had
filed responsive pleadings.
On March 15 , 1954, counsel supporting the complaint filed a motion

with the Hearing Examiner seeking a cancellation of the initial hear-
ing ror the fonowing reason:
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"A short. time before and subsequent t.o the- lssuance of the complaint
in this matter information was received by counsel supporting the com-
plaint concerning certain practices and activities in the iron and steel
scrap industry. Supplemental investigation was promptly undertaken
in several areas, but it has not yet been completed and evaluated. The
information thus far receiyed , hO'Y8Ver , indicates that the invcstigatjon
now being made may have a vital bearing upon the course of this
proeeeding.

Under the circumstances , therefore, it is requested that counsel
supporting the complaint be allowed appropriate time to study and
evaluate the information now being obtained so that it may be properly
integrated into their plan and schedule of procedure. This should
not require more than a few weeks and should result in mOTS orderly
proceedings and in the elimination of considerable waste and duplica-
tion of effort by all parties which may otherwise occur. Counsel sup-
porting the complaint will take appropriate steps to resume the pro-
CBeding as promptly as circn1lstflnces permit.'\

On l\farch 25 , 1954, the Hearing Examiner granted said motion and
ordered. the initial hearing cancelled subjeet to being rescheduled
upon five days notice.

Then , under date of :May 25 , 1954., before the lIearing Examiner had
rescheduled the hearing in this matter , counsel supporting the com-
plaint filed tTIO motions: t118 fIrst motion was addressed to the IIcaring
Examiner rcquesting him to certify this proceeding to the Commission
and the second .was addressed to the Commission requesting it to amend
and supplement the complaint herein. The motion addressed to tl18

Hearing Examiner ,vas properly iiled pursuant to R,uTe X of the Com-
mission s Rules of Practice, and no opposition to said motion having
been fied by any of the respondents , the 1-Iearing Examiner , on J nne

, 1954 , certified the proceeding to the Commission for the purpose of
havino- it consider a simultaneously filed motion for the issuance of an
amended and suppJemenlll complaint.
On June 11 , 1954, respondent Luria Brothers and Company, Inc.

filed with the Commission its ans,\yer opposing the motion to amend
and supplement the complaint.

'Vithout consiael'lng at this time the minor changes songht to be
made by the motion tied by counsel supporting the complaint, it can
be briefly stated that the 1)l'Oposcc1 amended Hnd supplemental com-
plaint 'would effect the following two substantial changes:
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(1) It would adel as parties respondent Bethlehem Steel Corpora-
tion , Bethlehem Steel Company, and Bethlehem Pacific Coast Steel
Corporation.

(2) It would add Hugo Neu Corporation as a party respondent,
and include a charge of conspira.cy in restraint of tn1Clcinvolving
sa.id Hugo Neu Corporation , unnamed Japanese steel mills, and
Luria Brothers and Company, Inc.
In its motion a.ddressed to the Commission , cOlUlscl supporting

the complaint stated:
The information obtaincd during the supplemental invcstigation

referred to in our motion of Jlarch 15 discloses in the opinion 0/

counsel 8upporting the complaint that the complaint in this pro-
ceeding should be amended and supplemented in certain important
respects. (Italics added.

Counsel supporting the compla.int also stated in their motion:
It is our' opinion thA.t the Bethlehem Steel Corporation tnd its

two operating subsidiaries should he included in the proceedings as

respondent mills. It is also O'U' oJ)in,ion that Hugo ::eu Corpora-

tion should be included as fl new respondent f\Jc1 that a charge 
conspiracy in restraint of trade involving lIugo Nen Corporation
unnamed Japanese ste,el mills, and Luria Bros. & Co. , Inc. should
be added to the complaint. (Italics added.
I do not doubt for a moment that counsel supporting the com-

plaint arrived at their opinio-

:: 

only after careful consideration OT

all of the information available to them in their investigntional files.
But after an, the Congress of t.he Unit.ed Strltes authorized the
Federal Trade Oomrrdssion to issue compJa.ints when , among other
things the Gornm..ission had reason to belieye :' that the person , part-
nership or corporation charged Vi'as violating or hall -violated any of
the provisions of an Act administered by the C0l1ln13sion. This
authority to issue complaints cannot, in my opinion , be delegated by
the Commission to its staff members. Therefore, it lTmst be the
Commission , and not counsel supporting the complaint , which mllst
reach the "opinion" that additional parties respondent sllOuld be
named or that additional charges should be induc1ed in an a.lready
issued complaint.

The proposed amended and snpplcmental complaint attached to
the motion of counsel supporting the complaint contained references

to the new respondents , but, in my opinion , djd not contflin suffcient
in-formation within its four COTIlerS to cause me to have reason to

believe that the four above-named new respondents had violated anT
law administered by the Federal Trade Commission. There un-
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doubtedly was additional factual information available to counsel
suppor6ng the complaint, but it "'as not contained in any of tho
papers placed before the Commission. In t.his connection, it is in-

teresting to note that in the Order adopted by the majority of my
colleagues granting motion of counsel supporting the, complaint, it
is stated:
"The Commission hl1ving duly considered the motion, opposing

memorandum of respondent Luria Brothers and Company, Inc. and
the data and infoTmation in its confidential 'lnnestiga.tional file,';

. . .

" (Italics added.
It is cIen,r from the foregoing quotation that in disposing of the

pending motion, my colleagues considered more than that which
was actually contained in the motion Iiecl by counsel upporting
the complaint, and in the aHS1yer filed by respolHlent Luria Brot.hers
and Company, Inc. This represents the area of c1iflerence between

me and my C'olleagnes. The question whic.h the subject mot.ion hns
raised is;

"After issues have been joined in a proceeding brought by the

Federal Trade Commission, may the Commissioners, for any pur-

pose whatsoever , refer to data and information in the Commission
eonficlential investigational files which are not. paTt of the record
either before the J-Iearing Examiner or before. the Commission?"

:\1y answer to this question is in the negative.
This involves the very important question of separation or func-

tions of administrative agencies. It is not a new problem. 1:uch

has been ,,,ritten about it, and there are many and varied opinions.
As to my own attitude , I feel that especially because my duties as a
Commissioner involve both administrative acts and quasi- judicial
acts, I wRnt to be very careful that I do not wear both c10aks at the
same time, or interchangeably to suit my convenience.

The desire to work out. a more effective and marc feasible method
of preventing unwanted things from happening accounts for the
fonnation of many Federal administrative agencies. The chief de-
vice for implementing the legislative process is the investigating
power. But in addition to investigating suspected offenl1ers of the
law, an administrative agency such as the Federal Trade Conunis-

sian also charges the suspected offender; prosecutes him; judges
him; and fIxes the remedy aut.horize.d by la\\. Thus an administra-

tive agency is a composite c1etectiye agency, grand jury, prosecuting

attorney, judge and public hangman. \Vith all of these powers con-

centrated in the same individual or individuals, I am espe.eially

fearful lest one function be carried over into another to the detri-
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ment of the person charged. In my opinion, it is the commingling
of these functions by administrative offcers and administratiye agen-
cies which has brought to the tenll "bureaucracy" an invidious con-
notation. It seems to me that 've arc committed to big government
:and today the bulk of government is administration. Consequently,
problems of administrative proceduro and control the domain of
administrative law, bulk large in the immediat.e future. The sur-
vival of Democracy may wcll depend upon an orderly development
,of administrative law and tribunals to give effective direction to the
ac1ministl' ative process.

The legal professions both in England and in the United States have
been slow to recognjze administrative law as a separate body of law.

It wil he remembered that in 1933 , the American Bar Association
,created a. Special Committee on Administrative Law to inquire into
the practicability and desirability of divorcing quasi-judicia'! func-
tions and quasi-legislative and executive functions in some or all of
those administrative tribunals in which a combination of functions
then existed.

Hoseoe Pound has made the following indictment of the adminis-
trative process:

Perhaps the worst feature of administrative procedure, as it has developed
since 1900, results from combining or not differentiating the receiving of com-
plaints, investigation of them , bringing and conducting a prosecution upon them,
advocacy before the agency itself by its own subordinates in the course of the
prosecution and adjudication. Thus the adjudication becomes one by or with

tDe advice and assistance of those who investigated, pros uted, and were advo.
cates for the prosecution. Such things are in clear derogation of the funda.

mental maxims of justice that no one is to be judge in his own case, " 1

From a recent Supreme Court decjsion familiar to practitioners in
the field of anti- trust law , we obtain these words of caution:

It must not he forgotten that the administrative process and its agencies are

relative newcomers in the field of law and that it has taken and wil continue to
take experience and trial and error to fit this process into our system of judica-
tUre. United States v. Morton Salt Company, 338 U. S. 632, 642 (1950).

Mr. Chief .Tustice Hughes in 1938 stated in Morqan v. United States
304 U. S. 1 22:

The maintenance of proper standards on the part of administrative agencies
in the perforImlnce of their quasi-judicial functions is of the highest importanee
and in no way cripples or emoal'rasses the exercise of their appropriate authority.

.on tbe contrary, it is in their manifest interest. For, as we said at the outset,

Proposed Legislation as to Federal Administrative Procedure , 20 ImJiana Law
.Journal (October, 1944), 45, See also address by Roscoe Pound before Pbi Beta Sympo-
sium , February 20, 1939 , 5 Vital Speeches (.March 1939), 342; and speech before American
Bar .A1"Bociatioll In Association s Report for 1941.
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if these multfplying agencies deemed to be necessary in our complex society ar"
to serve the purposes tor wh-ich they aTe created and endowed with vast power'
they must accredit themselves by acUng in a.ccorda.nce 'with the cherished judicial
traditio11 embody'ing the basic concepts of fai1" play. (Italics added.

I should like to quote from the Final Report of the Attorney Gen-
eral's Committee on Administrative procedure dated January 2'! , 1941.

The Attorney General at that time was Hon. Hobert H. .hckson.
Beginning at Page 203 , thel' e al'e printed additional views and recom-
mendations of lessrs. 2\fcFar1anc1 , Stason , and Vanclerbi1t , members
of the Attorney General's Committee. The first section thereof has to
do vdth the separation of functions of administrative agencies. On
page 209 , the following language appears:

Shall deciding offcers go beyond the formal record in contested proceedings

and, after formal proceedings arc commenced, consult witb the agency s own

prosecuting attorneys , investigators , experts , and specialists? Empl1atically, we
think (and the Committee fully agrees) that at this sUlge of procedure dH:ic1ing
offcers should, except for prOlJel' nse of offcial notice and clerical help, confine
their onsideratioD strictly to matters of record produced during formal

proceedings.

It is this point which I am making in the subject proceeding-inas-
much as issues were joined after the issuance of the original complaint
the Commission was estopped to consider anything outside of the
formal record before it in disposing of the suhject motion. If the
Commission can justify its recourse to data and information in its
confidential investigational HIes in this case , why , ould it not also be
a.ble to justify recourse to such information after a proceeding has
been terminated before the Hearing EXaIniner and is on appeal to the
Conlllission from the decision of the I-Iearing Examincr? I belitwe
it is wrong in both instances, and that once issues have been joined ill
any formal proceeding brought by the C01I11ission , the Commission
from then on may act only in its quasi-judicial authority and never

swap cloaks" for purposes of cxpeclicncy.
In the subject case, there is no doubt in my mind that counsel sup-

porting the complaint have additional information to that disclosed in
the subject motion and in the proposed amended and supplemental
complaint. In my opinion , said counsel a.ncl all counsel in future cases
should submit to the Commission at least enough factual information
to cause the individual Commissioners to have reason to believe that
the law has been or is being violated. On the basis of the formal

documents before me in this case, I can reach no such conclusion and
inasmuch as I have not resorted to any dat.a and information in the
confidential investigational files of the Commission , I must vote to
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deny the motion of counsel snpporting the complaint seeking the issu-
ance of an amended and supplemental complaint.

SPECB.L COXGl.:IU),TG DPIXIOX OF COl\LInSSIONBH LOWELL B. l\L\SON

I concur with the majority view in the above case.
lVhen a complaint is amended to include new parties and new

charges either before or after issue is joined (bnt prior to trial), the

Commission is functioning administratively, not judicial1y. Accord-
ingly, we must give respondents those protections afforded them as
to notice and opportunity to plead which are set out in Section 5
of the Federal Trade Commission Act. The order here does that.
To do more \vould invest this part of the proceedings with an

adjudicatory character which , in my opinion, it does not have.
r am mindful of the dangers inherent in any Government agency

where the prosecuting function is closely aligned t.o the judicial
proccss. Our ancestors looked upon a wedding or these functions
with a bilious eye. Kevertheless we are) as the able disscnt graphi-
caDy pictures us

, "

a composite detective agency, grand jury, prose'-

cuting attorney, judge and public hangman" (the latter perhaps

only in a poet.ic sense).
I\"eeping in mind t.hc historic tyrannies such misalliances have

engendered in the past: I agree with the cbssenting viewpoint that
strict boundary lines betwecn diverse functions must be scrupulously
respected.

Perhaps this is our saving grace for, to use a homely metaphor , the

combinations or functions within the Commission does not result
in an entirely ncw single clement such as you get when you mix sour
milk with baking soda , sugar and flour to produce a. cake. In a
cake all the ingredicnts lose thcir original cha.racteristics and become
one.

As litigants will tesbfy, there is nothing like cake about the
Federal Trad( Commission. It is more like a combination of clams
oysters, ilsh , lobsters and whatever else goes into a bouil1abaisse.

No matter how you cook a bouillabaisse, your end product tastes like
and still is clams , oysters, fish , lobsters and whatever else goes into
that kind of a soup.

So with the Commission , hc who tastes its difl'erent. functions must
find each distinctive and apart, and no amonnt of cooking should
blend them into one. As prosecutors, we are still prosecntors. As
judges , we arc still judges. The diffculty comes when we or litigants
get confused as to which function we are performing at any given
time.
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For the Commission never gets away from any of its regalia. Look
deep down into a Commissioner and you wil still be able to recognize
his policeman s uniform, his judge s robe and sometimes even his

sheriff' s star. But which costume goes on top is not set by the
calendar or the timing sequence of a litigation. Each is donned not
at our convenience, but by the mandates of the statute.

For instance, we canllot say that once a complaint is issued we die
as administrators and are born as judges, with no chance of ever

resurrecting the former character. For example, aHer weeks of trial
during which the Commission sits in its judicial function , the attor-
lley in charge of the complaint and respondent' s counsel often come
before llS with a proffered settlement. At this point we drop our
role as judges, and acting in our administrative capacity, consider

their proposa1. Thus our choice of function is determined not by
the sequence of trial , but by the type of work the exigencies of
litigation put in front of us.

In the instant case the order discloses that the Commission has
considered the "data and information in its confidential investiga.
tional filcs." This serves notice on the world that ,ve arc acting as
administrators, for no honest judge would peek into undisclosed
records when formulating a judicial decision. So then as admin-
istrators we Came to the conclusion that "having reason to believe
that the respondents named in the proposed amended and supple-
mental complaint have engaged in the acts and practices described
therein , and it appearing that it would be to the interest of the public
for it to issue its amended and supplemental complaint in the form
proposed :" we issued the instant order authorizing service of the new
complaint on old and new parties.

Borrowing an idiom from the dissent I would say, "Here we are
wearing our administrator s hat, not our judicial robes.

Perhaps if I were writing the order myself I would include that

we did it neither on the motion nor the opposing motion of the parties
litigant, for such consideration gives the appe Lrance at least of bas-

Ing our decision on the weighing of adversary contentions. Be that
as it may; this order was arrived at not through the judicial but
through the administrat.ive process.

The danger pointed out in the dissenting opinion tl1at the various
functions ma,y become confused unless separated by sequences may
be vcry real : but it is one which our congressional creators must have
long considered and taken as one of the calculated risks which cannot.
be avoided in administrative law.
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IN ')'lIE :MATTER OF

SUNSHINE BISCUITS , INC. , STATLER MANUFACTURERS
CORP., STATLER DISTHIBUTORS, INC., AND LAW-
RENCE S. REISS

PARTIAL CQXSEXT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION 
SEC. 2 (A) OF THE CLAYTON ACT AS A::JENDED , AXD OF THE FEDEPLi\L

TRADE C01\l\IISSlON ACT 1

Docket 6191. Complaint , Mar. 195J,-Decision, July 20 , 1954-

Partial consent settlement order requiring Sunshine Biscuits, Inc., the second

largest produc'cr of b8kery paclwged food products in the United States

with gross sales for 1952 of about 8120 000 000, to cease sellng or contract-
ing to sell its protluds on the condition t.hat purchasers not use or deal in
the mercl1andise of any of its competitors, and entering into or carrying

out agreements with flDY seller of automatic vending machines that the
hitter s vendees , operators , etc" would dispense through sail1 machines ex-
dusiyely Sunshine bakery products; and requiring Statler Manufacturers
Can). a seller of SOIIJe 7,000 automatic vending machines located through-
out the country, \vith gross annual sales of about $500 000, to cease sellng,
or mal ing or enforcing any contrnct for the sale of, vending machines on
the condition that purchasers dispense through the machines exclusively
Sunshine bakery products , among other things.

Before Afr. John Lwwi8 hearing examiner.

'1r. TVilliam II. Smith and illf'. Brock1r/,an H 0?' 1te for the Com.

mlSS10T1.

M,' . A. TV. DeBirny, of Long Island City, N. Y. , andl1h. Rovert
E. FreeT of "Washington, D. C. , for Sunshine Biscuits , Inc.
Mr. Avel B. Silverman of New York City, for Statler Manufac-

turers Corp. , Statler Distributors, Inc. and Lawrence S. Reiss.

COIUPLAINT

The Federal Trade Commission , having reason to believe that Sun-
shine Biscuits, Inc. , hereinafter more partienlarly designated and
described, has violated and is now violating the provisions of sub-
section (a) of Section 2 of the Clayton Act (U. S. C. Title 15 , Sec.
13)1 as amended by the Robinson-Patman Act, approved .Tune 19
1936 , and pursuant also to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said Act
the Commission , having reason to believe that. said Sunshine Biscuits

1 Count I of the complaint, charging- prJee discrimination in violation of Sec. 2 (a) of
the Clayton Act as amended by Sumhine in tbe sale of its prodllcts , was settled 11 yenr

later by n consent order to cease and desist , efIective July 30 , 1955\ 52 F. T. C. -


