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Dismissal , upon appeal of respondent from the hearing examiner s decisiou-
not opposed by counsel supporting the cOllplaint-on the ground tlIat re-
spondents had established a ('ost justification defense , of complaint clUll'g-
iug the manufacturer of 25 per cent of the domestic produdion of radio
receiYing tubes with granting discriminations in prices ill ,iolation of sec.
2 (a) of the Clayton Act , as amended , in the sale of such tuhes to the lar est
domestic manufacturer of radio receiving sets, and charg-ing: the latter ' with
yiolatioll of sec. 2 (f) of that Ad through knowingly indllcing and receiving
such discriminatory prices.

Before 11fT. lVebster Ballinger hearing examiner.

ll/?. Ja17wsl. Rooney, 111'. James S. Kelaher , !11r. Philip R. Lnyton
and Afr. Fnlncis G. 11Jaye'' for the Commission.

Rope8 , Gray, Best, Coolidge il Rllg,q, of Boston , Mass. , and Co1'-
infJton il Blll'ling, of vVashington , D. for Sylyania Electric Prod-
ucts , Inc.

1Veaver Gla.ssie of \Vashington , D. and Ballard , i-pah' /'. An-
dTew8 c0 InfJenoll of Philadelphia , Pa. , for Phi1co Corp.

ORDEH GR..&.J";'-TING APPEAL FHOJI INITIAL DECISIO AND DIS IISSIXG

COMPLAINT

This matter having COllle on to be heard by the Commission upon
the a,ppeal of respondent Sylvania Electric Products , Inc. , fronI the
hearing exanlincr s initial decision , which appeal is not opposed by
counsel supporting the complaint; and

The Commission having duly considered said appe,al and the en-
tire record herein and being of the opinion , for the reasons stated in
the accompanying opinion of the Commission , that the appeal is well
taken:

It is oTdC/' ed that the appeal of respondent Sylyania Electric Prod-
ucts, Inc., from the hearing examiner s initial decision be , nnd it
hereby is, granted.

It iI fUTther OI'dered that the, complaint in this proceeding oe. and
it hereby is, dismissed.

OPINIOX OF THE CO::I2\IISS1QX

By Carretta , Commissioner:
This matteT is before us upon an appeal by respondent Syh'llIi11

Electric Products , Inc. , from the hearing examiner s initial decision.
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Counsel snpporting the complaint do not oppose the appeal and state
thnt. they do not. belieyc the public interest requires an order in this
p l'oceed in g.

The complaint charges respoJHIcJJt Sylvania Electric Products
1n('. \ with granting discriminations in prices in violation of Section
:2 (a) of the Clayton Act, as amended , and respondent Phjlco Cor-
poration ,,,ith knowingly inc1uc.ing and receiving discriminatory
prices in violation of Section:2 (f) of that Act , an in conneetion with
the sale by Sy)vania and the purchase by Phiko , of ra(1io receiving
tubes. After taking testimony and other evidence in support of and
in opposition to the allegat.ions of the complaint, and after consider-
ing the entire l'eeol'd ineJucl1ng proposed findings and conclusions
submitted by respectiye counsel , motion to dismiss filed by respondent
Philco , and oral orgmnent. of counsel , t.he hearing examiner made and
fied his initial decision in which he "found that the charge in the
C'01npJaint \"1th respect to respondent Sylvania is sustained by the
eTic1enee ill the record and ordered Sylvania to cease and desist from
discriminating in prices between compet.ing customers. The hear-
ing examiner further found that the allegations of the eOI1plaint and
proof are insufficient to constitute a violation of Section 2 (f) and
dismissed the complaint as to respondent Phi1co without prejudice.
Counsel snpporting the complaint noted an intention to appeal from
the initial decision but the appeal was not perfected.
Responde.nt Sylnmia in its appeal contends that thE', price dif-

fCJ'euees shown by the record are not unlawful because of the presence
of cost jnstificntion and because the evidence fa.ils to est.ablish the
requi.site competjtiyc injllry. Specifl( exceptions are taken to sub-

stantially a11 of thc hearing examiner s findings and conclusions.
hi('11 nrf' f!chTerse to respondent. S'ylvanja s contentions as \Yen as to

his order and to certain rulings exeluLling evidence offered by re-
pollc1ent. Sylyania and admitting eyidence offered by eounsel sup-

port.ing the complaint. Counsel supporting the complaint , although
contending before. the hearing examiner that the allegations of the

complaint ",Hh respect to both respondents are sustained antI that
respondent Sylyania had failed to establish its defense of cost justifi-
cation. 110\Y tate that they win not argue the issues presented by
respondent Sylvania s appeal because they have deterulined that they
cannot H k the Commission to sustain the hearing examiner who
cOJJcl1lTed in their JJ1eYlous yjew that an DreIer should issue covering

those tllbe types \"hi('h lire not funy cost justified. They further
state that. the J'ecordi!' cJcal' that the discriminations which are not
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fully cost justiiied are largely with respect to a limited number of
tube types which arc not sold in substantial volullc.

",Ve thus have the novel situation of counsel snpport.ing the c.om-

plaint asking the hearing examiner to find a violation or the lal\' by
both the respondents , getting ba1f of ,,"hflt they asked for-a finding
of a violation by one 01' the rcsponc1cnts-allcllHHv advising us t.hat HO
violation -which \YQuld \yarnllt an order has been proven.

The facts of record show that respondent S:ylYflllia sells replace-
ilellL tubes (0 Sylvania distributors at prices higher than those
charged respondent Philco and that mallY Sylvania distributors
l)aying the higher prices are competitively engaged \vith Philco Dis-
tributors, Inc. , a, wholly owned subsidiary of Philco, and other

Phiko dist.ributors in the sale and resale of snch tubes. There are
approximate.ly 600 types of tubes sold by Syl,Tania for replacement

purpo es. Enc,h type is sohl in ditferent (lUantities. JIany t.ypps are
obsolete and are in limited demrllcl. The price differentials between
Sylvania distributors and respondcnt Philco vary as bet\\"een the dif-
ferent types of tubes.

R.espondent Sylvania has onerell the defense of cost justification.
In support of this defense a cost accounting study ,,-as presented.
The record c.ontains eonsic1erable testimony by experts concerning
yarious aspects of this study. That. the study ITas made in gooel Iaith
and generally in accordance with sound accounting principles is
clearly established. ,Vhile there are certain items of distribution
costs which counsel supporting the complaint originally eontelldccl
"ere not proper to eonsicler in computing cost.s , the basic: question
prese,nted by t.he cost. study is -whether, under the eircmnstances of
this ease, it is proper to compare the aggregate price ditlerencc on
t.he entire c.omplement of t.ubcs ,yith the aggrcgate cost (lifiercllc8.
In other words , is it. proper to usc a. '""eighted average" price in de-
termining the Hmount of the c1iiIerenLinl to be cost justified , or should
the pric.e d1rlerelltial on each indiyidl1al tube type bc cost jnstifiec1?
Counsel snpporting the, complaint originally contended, ulHl Ow

hearing p,xaminer held, that it ,yas the price c1iH'e. rencc -for each type
of tnhe ,yh1ch mnst be cost jm.;tif-iec1. If a :: wcjghteel aYerage : price
is usP(l , tJw priC(: clifIere,ntinl between Sylyania clistl'ibutors and re-
spondent 1'h11('0 nppenr to be substantially cost jnstified. If the
incJiyidu:d prices on the (li1Tercnl. types of tube:: are used to dete,nninc
the nlIonllts of the price (litrel'entials , some of the price (liHerences

appeal' to be marc than cost justified ,yhile others nre not entirely
C,)st :iu:otificd.
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There is no showing in the case that the lack of uniformity in the
price sprcfld has any competitive signiiicance. There is no shmving
that the tubes \vhieh are in the greatest. demand are the ones on which
the price spread is greater, To the contrary, it appears that the types
of tll be.s on ,yhieh the price cliifel'entials are larger are in the least
demand. -Cuder all the ('lrcumstances of this case, we believc that it

propel' to comparc the aggregate price difference \viLh the aggl'e
gate cost diifenmce on the entire complmnent of tubes sold by re-
spondent Sylvania. Sncll a comparison sho,ys that rcspondent Syl-

nllia s cost justification defense has been established. The com-
plaint must , therefore, be dismissed as to both respondents in this
proce.eding. This determination makes it unnecessary Jor us to rule
more specifically on each of the exceptions to the hearing CXa1Tl1ner

initial decision made by respondent Sylyania in its appea1.
The appeal of respondent Sylyania irom the hearing examincr

ini6al decision is , therefore , granted and it is directed that an order
issue aecordingly.

Comlnissioncl' l\Icad concurs in the result, but not in the reasons

for the dismissal.

CHAJR1\L\N I IOWlmy, concurring:
The complaint in this case filed under section 2 (a) of the Clayton

Act, as amended by the R.obinson- Patman Act,1 charged responde,
SyJvania. Electric PJ'oducts, Inc. with discriminating in price by
charging its distributors more for renewal radio tubes than it chaTgec1
Philco Corporation.

Sylvania offered tI,o defenses. It urged that the discrimination had
no adverse efl'ect on competition , and it offered a cost accOll1ting jus-

tification for the c1ift'ercnce in price. Only the latter issue was con-
sidered by the Commission 011 appeal.

It appears from the record that each radio tube serves a specific
function. Each hfLS its own specifications and construction. E lCh
socket in a rRc1io set , depending on the sers eonstruction a.nc1 manu-
facture , requires a special t.ube type and no other can he substituted.
For tJJesc reasons it is necessary for distributors 01 replacement radio
tubes to handle the entire line , that. js , an entire complenwnt of a.
type, of tub",.

Thus 'l;8 are confronted with fl unique marketing situatton-one
where volume and demand aTe not aifectcc1 by such normal competitjye
factors as price , COJlsunwl' preference or profit margins.

11;) U. s. c. sec. J3 . 38 Stat. 730 , 49 Stat. J52fi,



286 FEDERAL TRADE CO?IJ\IISSIG:K DECISIOKS

Opinion 51 F. ' , C.

Sylvania has approximately 380 distributors located throughout the
country. These distributors sell to radio servicemen and reta.il dealers.
The tubes bear the "Sylvania" brand. Sylvanill also sells privitte
brand tubes to Phileo both for original equipment and for replacement
purposes. The former , that is, the original equipment tubes , arc not
involved in this case. "Phileo" and " Sylvania" brand tubes are of the
same grade and quality.
In 1948 , the year under study, Sylvaniit manufactured and sold

about nOD difl'erent renewa.l tube types. They were 801el in varying

amounts controlJed by the quantity of each type previously institlled
in radio sets as original equipment and the length of time they had
been in use.

In determining the price differential to be cost justified , Sylvania
first asceTtaineel the average price per tube paid by its distributors.
This was compared with the average price per tube which the dis-
tributors would have paid for the same tubes if accorded the Philco
price. The distributors paid &;4 251 466.1(; for 7 6:15 790 tubes in 1948

or a weighted Dverag( of $.3G08 per tube. If they had been granted

the Philco price they would haye paid $.400:1 per tube, or $.1565 less

per tube. The cost differences claiDled in t.he Sylvania study more
than justified this 8. 1565 price diiIerence.

The hearing examiner held , how ever, that the use of a weighted
average price in determining the price differential was not proper;
that it was the price diiIerence on each individual type of tube which
must be cost justified. The hearing exmniner also rejected certain
accOlmting principles of respondent and certain minor cost alloca-
tions. Counsel supporting the cOlnplaint lUlc1 contended , for eXalllple
that cash discounts should be cost justified in the same manner as
quantity or method discounts; 4 that certain joint field selling expense
should not be allocated between diflerent products on the basis of gross
profit margins; that the Philco price used for computation of royalty
expense was a net pnee , 1'.'herem; the Sylvania distributor price used

TJJe . ;;568 amount was a gr08. delhered priee. whereas the . 4003 amOl1It is what the

Sylv!1!Jif\ distributors woultl l1ftve paid at the PhUco 11.et f. o. b. price. 'This was takeD

care of j!J tlJe cost st!Jdy whe!J sales deduction and costs of (1lstl'ihution were detf'rmined.
3 The Ex:aminer stated that tlJc cost study showed a cost rliffcrence of 1fiT4 per tube.

Hespondent claims that the cost (1ifferf'nce was act1Jully $. 1612 pCl' t!lbe. Howeycr. both
a))onnfs are In excess of the price difference of $. 1565.

fIn 1 f)-I 8 S l\'tnia distributors earned cash diseount on TT percent of the dollar voJume

f)f the :-ods they purchased. On 2.' IJPrcent of the dollar volume, they prtirl the extra
:: IH'rcellt bf'CflUSe of Ule rJ('fptTf (1 p:lyInCnt. The price accorded Phil co was Ilet ot. cash

couut on 100 percent of its pUJ'c!Jases. In its cost sturJ ' S l\'ania nwde It price COI1-

nrison 11et of cl1"h discount lJetween 1'lJi1co and SylYiwia di trilJut()rs. Tlw stlJd . dis-

regarded tlJe 23 percent of the yolmne on which clu,h discount was llot rarnNl on thr
g-round tlw.t the cash discount Wl1;; uniform and !lyailnoll' to nll T1H' lH'Hring: I'xfl'ujllcr
rejected this thl'ol"y amJ heJd OWl' gross prices before cn l) (lisronnt shoulrl lw ('ODljJi1l(,(l.
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for royalty computation ,yas a gross price; that certain joint sales
management and research expense should be allocated between dif-
ferent classes of customers on the basis of time studies instead of being
treated as an overhead item; and that certain joint expenses inyolved

in the handling of paper work in connection with Philcds original
equipment and renewal purchases should not be allocated on the basis
of dollar volume of sale3

All of these items taken together do not add up to much in clollars
and cents. In fact the elimination of all of them would result in a
lack of cost justification , on a weighted average basis , of only $.0087

per tube. "\Vithout passing on the accoun6ng issue,s involved in the
challenged items, and aecepting for the moment the correctness of the
weighted average method, it seems to me that the amount of $.0087

pel' tube is de mini?rd8. o cost justification study presented in good
faith should be rejected beca.use of such a minor cost deiiciency. See
In the Matters of Urrited States Rubbm' 00. 46 F. C. 998 , 1012

(1950), Jlfinneapolis-Honeywell Requlator 00. 44 F. T. C. 351 , 381-
(1948), and The B. F. Goodrich 00. Dkt. No. 5677 (1954).

Turning then to the major cost accounting issue, involving cost
justification of the weighted average difference in price, the Commis-
sion should , I think , look to the economic and marketing factors "\vhich
control the radio tube replacement market.

As we have seen , the replacement tube distributors and dealers per-
form a somewhat mechanica.! sales function. They cannot. "push" one
type as against another. The volume of some types is, of course , greater
than others , but this is because existing radio sets (with burned-out
tubes) contained as original equipment marc of some types than others
and also bee-ause many of the 600 types of tubes are becoming obsolete.

lt is true that actual individual price cliff'ercnees varied rather ,vielely
frorn tube to tube. However, tbis fact, acconling to the recorcl , had
no economic or competitive siglliiic lnce, ; the non-uniformity arose out
of historical fad.ors, with new tube types being priced as they were
developed and came on the market.

vYhile the use of the weighted average price for the \vhole line seems
reasonable in this case , it might, of course, be quite different where
demand was primarily for individual items and the volume of sales
depended on price differences and otlwT similar competitive factors.

In the tube industry, however, this was clearly not the C(Lse. Demand
for tubes was inelastic. It \vas determined not by cOJnperitive factors

TlJc Examiner erroneousJy saId that the elimination of these items resultf'f1 in a lack
of justification of $.0174 per tnbe. The maximum claim of Jack of cost justificntion on
a weighted average basis made by counsel in support of the complllint WfiS tJlis amOllJlt
of ons.7 per tube.

423783-- ;;8-
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but by the structure of the radio set sought to be kept running. For
iJuch a ma.l'ket only the wpightec1 average price ,,,auld appear to have
com petitiv8 significance.

Bec.ause of this SyJvani t contemporaneously made available to the
trade figures as to the '"H,jghted average price charged by it to distrib-
utors , t.he weighted a vcrage suggested Est pl'ice and weighted gTO
profit on the saJe of the entire complement of tubes at the various dis-
COllnts from tJw suggestcellist price.

'111118 it seems to mc that the accounting method employed by Syl-
vania in this case-the comparison bet,ycen the aggregate price diff'er
enee on the entire complement of tubes and the aggregate cost
difference-\\as responslye to the economic realities of electronic tube
distribution.

TJ18 question remains 115 to whet-hel' the statute re,cognizcs the real-
ities of the marJ.;et place or whetber it requires cost justifica60n of i11(.1i-
,'idual tube types wil1y njl1y.

Section:2 (a) or the Act requires cost justification only l,yhere price
c1i:fercntials may result in acl\ erse cornpctitiyc cHerts. It l,yollld seem
appropriate, therefore, to offer a cost defense that deals \\ith the partic-
ular price differential ,,,hich may haY8 can sed the injury. llel'e it
seems ( lear that any injury y\"ould haye to ;:tom from the average price
difl' erencc on the entire line Lnd not from the differentials whi('h pre-
ailed on individual tube types.
In determining \\11ethor the cost proviso of section :2 (a) should

receive it reasonahle interpretation 01' a rigid mechanical one , it is

appropriate , I think, to refer to its origin and history. Section:2 of the
Claytoll---\.ct prior to the Hobinsoll- atrnan Act amendment permitted
price different.ials based on differences in quantity. The precise lyoreIs
of the old qnantity proviso 1\8re that "nothing contained herein shan
pl'cyent discrimination in price bet,yeen purchasers of commodities on
account of differences in the * * , , quantity of the commodity sold,

In the lending case under the oldla,) : the Federal Trade Comrnission
charged The Goodyear 'I' ire &, Rubber Company ,yith violation of sec-
tion :2 by selling tires to Sears Hoebl1ck at discrim.inatory prices.
Hespollc1ent contended that it contracts IYlth Sears , Iyhich illvoh'
Jower net prices tlmn those charged independent dealers , were rnade
becHuse 01' the great diii'ere11ce in the volume purchased by Sears a.s
compared I)ith that of the lal'gestil)(lepenc1ent deaJel'

After some 20 000 pages of testimony tlle COll1JnisSIOJl l'u1cd that it
did ;inot consider a clilference in price to be 011 account of qnantity

r, In tile Jlrrttcr oj The Gool/ycn!. Tire RIIIJ!Jci ' Co. 22 F. T , C, 2;;2 (193G), rev. 101 1".
2(1 (j20 (1D39).
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unless it is based on a difference in cost, and where based on a difference
in cost, such difFerence in price is l' easonably related to, and approx-
imately no more than , lsuchJ diirercll e * * *" 7 It concluded that
since the price dii1erential in favor of Sears Iyas not justified by di1Ier-
enees in cost of transportation or selling, the Imver prices ,vere not lIlade
on account of" quantity.

To support this ruling the Commission relied on the views of vario11s

economists who had wriUe.ll or commented on the subject of quantity
discounts. These economists had said that insofar as the purc.hasing

habits of the customer contribute to sayings , it is sOHnd to carry the c1is-

count to the point where the customer receives the benefit of the sayings
he created , that the propcr basis for quantity discounts is to make them
connnensnrate Ivith the economies that are eHeeted in handling and
shipping the respective quantities of merchandise. Such discounts are
equjtable they said , in that the buyer Iyho purchases in large quantit.ies
is compensated for the carrying or ha.ndling charges he assumes ,,,hen
he buys in large lots. Based on this reasoning it was concluded that
quantity disCOlllltS Iyhich exceeded such SayjJlgs Rer8 a device for cater-
ing io large buyers and amounted to price cutting.

The respondent tire company, in refutation , pointed to the language
of the st.atute and asserted that it permitted a discrimination that
would measnre the economic adyantage of quantity sales beyond ll"Jel'
savings in costs. It pointed to such economic beneiits as the value of
Sears ' yol11ne in removing manufacturing hazards , the avoidance of
profit fluctnation, the assumption by the buyer of certain dsks and
drops in 1'a II material prices. 

\Vhile the Commission remained uncol1yineed the court, on appeal
agreed with respondent, ': It seems denr " the court said

, "

that l:oldJ
Sectio1l2 of the Clayton _Act permits discrimination in price on account
of quantity without relation to savings in cost. " 9 In the meantime-
fact while the matter \Vas pending before the Court of Appeals-Con-
gress ,vas asked t.o clarify the situation. The re.sult was the present cost
proviso of the. Hobinson-Patman Act which reads:

"* ,

':' nothing herein contained shall prevent differentials which
make only due allowance for differences in the cost of llc1nufacture
sa.le , or delivery, resulting frOln the diifering methods 01' quantitirs in
which sneh cOlnmoc1ities are to snch purchasers sold 01' delivered. ': 10

71(1. 32D.
The Goorlye(l)" Tin' Rubucr 00. F. T.

91d. 624.

10 15 1 . S. C. "'C. 18 (a I elf) Stat. J 5213.

10117 2(: G20. 1322.
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It was beheved at the time that the new proviso was little more than
a legisJatlve restatement or the Commission s interpretation of the old
proviso , namely, that price differentials should be "reasonably related"
to cost differences. The new proviso was designed to prcseryc for the
consumer and the. public the benefits of more effcient marketing
methods , while at the same time protecting small buyers from "
earned ' discounts ,,-hieh were not related to savings in cost in serving
the large buye.r.

I-:Iowever, within a. few years after the passage of the Robillson
Patman Act the Commission abandoned this rule of reason approach
and put responde,nts to strict cost accounting proof. 1V11i1e there were
some lingering protestations that mathematical precision Vlould not be

required , the cost proviso was app1ied so as to require detailed show-
ings of individual distribution costs-sometilnes to the point of meas-
uring separate items of expense hy variances in mileage, time spent in
travel , or the number of typed Enes per invoice.

This technicill approach was sought to be justified on the ground
that the distribution activi6es of practically every company differ
from those of every other company and what is suitable for one com-
pany in the way of distribution cost analysis may not fit the situation
of another company. This, of course, is true. But instead of justify-
ing rigid and mechanical approaches it merely emphasizes the need for
elasticity and development of overall techniques by ,,,hich to measure
price differentials based on cost differences.

Cost accounting is by no means an exact seienee. J\iethods of alloca-
tion and proration of distribution costs are in the evolutionary stage.
Several equally acceptable techniques will no doubt be developed as
has been the case in the more traditional field of manufacturing cost
analysis.

In any eyent the fact re,mains that the cost defense has proved largely
illusory. In only three formal cases , one of ,vhich is the instant case
has the cost justification been entirely successfuJ.2 In two more cases
east stmIies were accepted in part as justifying some portion of the
price difi'erentialY In all 1he remaining cases of pnbJic record the
cost studies \',ere rejected as inadequate.

11 H01lse Rep. Xli. 228., ,4th Congo 2d Sess., pp. ulJd 10.

In the Jlatt!"/" r;j Bini d- Son , Inc. 25 F. T. C. 548 (1937) ; In the Jlatlel" of B. F.
GOOd1"ich Co. Dkt. c.G77 (1l1;\4): In tlie Mattcr of Syl' l'ania t,'lroctrlc Prol/rlrts lI1C. , DJ..
5728 (1954\.

In till! .Jntt r oj "Uillilpapo/.s-H()llfy!Vell Hem/lalor CIJ. 44 F. T. C. ;:J;'jl (184."): 111 the
Matier of U. S. Rubber Co.. 4() F. T. C. 9PS (1:150).

111n the .Mottel' of Stundrlnl, Brands. Inc. 20 F. T. C. 121 (H1BfJ); In the Jlotter of
E. B. .MIllieI' Co ., ct 0/.. 33 F. '1". C. 2-1 (1941); In tile JIaffe/" of Jforlo!l Stilt Co 3rJ
r. T . C. 3:1 (lf14.

j): 

In tile Jfa!te/" of StOHr/UI"/. Oil Co. 4. F. T. C. 20.'3 (1 -J.

,:' 

III tlw
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There haye beon, of course, a large number of C,lses in "which the
cost defense was explored on an informal basis. Such cases include
some in ,vhich the proposed respondent was able to convince the Com-
mission s staff that the cost defense would be suceessful , and so the
formal complaint was not issued. They also include casp.s in which re-
spondents became convinced that the cost defense would not be success-
ful or that it was too complex and expensive to be undertaken.

In none of the cases, with the possible exception of the instant case
has the Commission established adequate guiding principles or prece-
dents for cost analysis. The fact that there are no rules of the game is

illustrated by the present CRse where there was not even an agreement
between the parties as to the treatment of cash discounts, that is

whether to compare prices before or after the deduction of cash
discounts.

There is a still smaner body of precedents in the courts "dth respect
to the cost justification proviso. Two Federal district cuurts and one
court of appeals have dealt with the cost justification defense in treble
damage actions brought under the Robinson-Patman Act. One district
court rejected the cost defense because of its failure to separate the sel-
ler s east. in dealing '',ith each individual buyer. Another district
court rejected cost studies for similar reasons , that is, because the.y were
not based on individual transactions with individual customers. This
however , was reversed on appeal where the court said:

It seems to us that the applicable statute discloses no Congressional
intent to authorize a District Court, in an action such as this , to reject
a seller s attempted just.ificat.ion of its quantity discount system un1ess
the justifieation meets all of the requirements which the Distriet Court
in this case evidently considered essential. If a manufacturer grant-
ing quantity discounts is required to establish and to continuously

maintain a cost accounting system which willl'ecord the expenses in-
curred in selling every individual customer and all of the data which
the plaintiiI deems essential , the burden , expense and assmnption of
risk involved -would seem to preclude the granting of quantity (1is-

counts , at least until the approval of the plan by the Fedeml Trade
Commission had been secured.

,Ve. cannot say t.hat the District Court. was compelled to aecept the
defendant's justification of t.he quant.ity cliscOllutS ""hich were granted.

Ma. tter 01 Curttss Candy Co. 44 F. T. C. 2.'37 (1947) ; In the Matter of International Salt
Co. Dkt. Ko. 43(H (1952); In the Matter 01 Champion Spark PlJlY Co. Dkt. o. 3977

(1953).
B1'u. 8 Jllices, Inc. v. American Can Co. 87 F, Supp. 885, aff. 187 F. 2d 919. (C. 

3, lfJ5J).
:uRII8 ('lIviUe Canning Co. v. Amel'ican Can 00. 87 F. Supp. 484 (1849), rev, 191 F. 2d

38 (C. A. . 1951).
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, howeH : the system 'ya adopte,c1 in good faith and the east study
clm.jng the test period of more thml four years \Vas honestly maintained
and reflected with substl1l1tial accuracy the differences in selling costs
as bet\rccn the customers in Class C and those in Classes A and 13 , \VO

think the court's conclusion that the justification was inadequate be-
cause it was not continued beyond the test period , did not reflect cost
differences as between individual customers, and fai1ec1 to take into
consideration conjectural geographical differences in selling costs and
other nm-ttcrs which might be thought to hllve some speculatiY8 bearing
on snch cost c1iffenmces , was not justified.

. . . 'Ve think the Dist.rict Court in the instant case , in determin-
ing the suffciency of the defendanfs attempted justification , applied
t.oorigid astandard. J117

The sole comment of the Supreme Court on this subject occurred in
the Autom.atic Canteen case where t118 Commission contended that the
buyer had the burden of proving his sellers' costs. In rej ecting this
contention 1\1 r. Justice l' rankfurter said:

'Ve have been invited to consider in this connection some of the
il1tracacies inherent in tJJ8 attempt to show costs in a Robinson-Patma,
Act proceeding. The elusiveness of cost dat.a , which apparently cannot
be obtained from ordinary business re,cords , is reflected in proceedings
against scl1ers. Such proceedings make us aware of how diffcult these
problems are , but this record ha.ppily docs not require us to examine
cost problems in detail. It is suffcient to note that, ,yhencvel' costs
have been in jssue, the Commission has not been content with accounting
est.m tes; a study seems to be required! involving perhaps stop-watch
stucbcs of time spent by some personnel such as salesmen and truck
drivers, numerical counts of invoices and bills and in som8 instances of
the nurnber of items or ent.ries on such records , or other such quantita-
tive measurement of the operation of a business. :' 18

These Commission and conrt cleejsions dfmlonstrate the nec.essity for
a ree,xnminatioll of the problern of cost analysis under the 1\obirJ80n-
Pa tman Act.

If the cost justification proviso is ever to be administered snecpss-
flll1y, the Commission mnst , in my opinion , go back to first. principles
and approach the problem ,vith a desire to give full credence to the
intent of Congress. This intent , as I interpret it, ,vas 1:0 nmke a fA-ir
adjustment between the protection of smaJl buyers and the welfare
of the conSU11pr-to preserve for the consumer the benefits of mass pro-

17 American Can Co. v. RU8selldlle Canni.ng Co. 191 F. 2d 38 , 59 (C. A. S , U151).
1BA!/tomafio Canteen Va. of America 

v. P. T. G. 346 1.. S. 61 , 68 (1!J!J2).
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duction and low cost distribution while prohibiting prIce favors to
large buyers that were unrelated and not reasonably attributable to
savings ereated by more economical met.hods of manufacture , sale or
delivery.
In the Jight of the foregoing, it seems entirely proper, uncleI' tlle

facts Dnd circumstances of this case, to compare the aggregate price
difference on thc entire complement of radio tubes with the aggregate
cost difference. Any other holding would , it seems to me , nullify
the proviso insofar as this respondent is concerned.
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IN THE l\'L\.TER OF

CALVIXE COTTO=" ULLS , IKC.

ORDER , ETC. , IX REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL THADE

CO:'IJIISSION ACT

Docket 6119. Complaf.nt

, "

Iuf!. 19, 1955-IJecision, Sept. , 195-4

Order requiring a cOl'IJorat:e manufacturer tu cease llse of a sales promotion plan
uncleI' which each of its tobacco seed bed covers bad a Jlumbered label or
coupon attached and prizes of farm implements or kitchen utensils were
awarded to purchasers who happened to hold coupons selected at Ii "Ll:CKY
.KUl\BER" drawing.

Before 1,11' Et'e' i'ett F. Haycraft hearing examiner.

J11r. J. W. B1' ookfield, J". for the Commission.

Mr. Maurice A. Weinstein of CharJotte, N. G , for respondent.

ORDERS AND DECISION OF THE COl\DIlSSIOX

Order adopting initial decision as Commission decision and order to
fie rcport of compliance, Docket 6119 , Septembcr 23 , 1954, fo11ow:

This matter having come on to be heard by the Commission upon its
review of the hearing examiner s initial decision herein; and

The Commission having issued it tentative order modifying said
initial decision in certain respects and having afforded respondent and
counsel supporting the complaint opportunity to present any objec-

tions they may have to the proposed modification , and counsel support-
ing the complaint having' filed his objections to the proposed modifica-
tion; and

The Commission having further eonsidered the entire reeord herein
Hnd now being of the opinion that the hearing examiner s initial deci-

sion is adequate and appropriate to dispose of this proceeding:
It is oTdered that the attached initial deeision of the hearing exami-

ner sluLll, on September 23 , 1954, become the decision of the
C011mission.

It is j""the?' ol'deTed that respondent, Calvinc Cotton Mills , Inc.
sha11 , within sixty (60) days after servicc upon it of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in which it has eomplied with the order to cease
and desist.

Said initial decision , thus adopted by the Commission as its decision
follows:


