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IN ,!'IIE ::fA TTR OF

FOSTER-MILDUHN COMPANY AND STREET &
FINNEY, INC.

Docket 5987, Order and ojJinio' , Sept. 24, 1954

Order ruling on interlocutory appeals from hearing examiner s rulings-
Granting the appeal of counsel supporting the complaint from rulings (1) strik-

ing doctor s testimony as biased and (2) refusing to permit counsel sup-

porting the complaint , on rebuttal , to present scientific witnesses to testify
concerning clinical tests performed on human subjects; and

Denying remaining appeals of both counsel.

Before 11fT. J. Earl (/orn hearing ex iminel'.
M,' . J o8eph Callaway for the Commission.
Denning 

&, 

Wohlstetto' of "Washington , D. C. , and Ballanti1le
BU.l;hby, Palmer eX Wood of i\-'ew York City, for respondents.

OnDER H"GLIXG O T IXTERLOCVTORY ApPEALS

This Inatter came before the Commission upon the interlocntory-
appeal fied on April 1 1954 , by cOllnsel supporting the complaint
from varions rulings made by the hefiring examiner on :March 25
1954, and upon the interlocutory appeal of counsel for the resporidents
filed on lay 19 , 1H54 , from the hearing examiner s order of April 27

1954, nnd the answers submitted in opposition t.o SHch appeals and
oral argnme,nts of counsel.

:For the rensons stated in its accompanying opinion , the Commis-
sion is of the view that. the, appeal of couJlsel supporting the complaint
should be granted in part and denied in part fiS there noted , and that
the appeal of counsel for the respondents should be denied.

It i.s ordered that the appeal of counsel supporting the complaint be
and it hereby is, grnnted in part and denied in part as noted in the

. "

accompanymg opullon.
It i.s .hlTtner orde-red that the a-ppeal of counsel for the respondents
, and it hereby is, denied.
Commissioners I-Iowrey a.nd Gwynne concurring in the result.

OPINIQX OF THE CO)-BIISEiIOX

By CaITetta , Commissioner:
This case is before us upon interlocutory appeals separately filed by

connsel supporting the complaint and counsel for respondents from
various rulings of the hearing examiner and upon the answers sub-
mitted in opposition to such appeals, and the oral arguments of counseL
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These being intcrlocutory appeals , this ease is still in the course of
trial and the rulings challenged under both appeals occurred subse-
quent to the time when testimony and other evidence had been intro-
duced in support of the case-in-duef, nnd the respondents likewise
had rested after presenting their case 011 defense. Certain of the
matters presented for our cOllsidcl'atiolJ uncleI' the appeaJs are closely
related , their determination manifestly \\ill have important bearing
on the course of future hearings herein , and lye have conc1ncled that
t.he appeals should b( entertained and now ruled upon.

The complaint which instituted this proceeding alleges in eHect
among other things , that respondents have represented in advertising
disseminated ill commerce for the purpose of inducing the purcha1:e
of Doan s Pills and that thc preparation is a cure for kidney and blad-
der diseases and dysfunctions , and that its llse will relieve vario1ls
symptmns of them as desigJJated in. the advertising, Alleging that
the preparation has no theTapelltic value in the treatment of any dis-
order of the kidneys or bladder and that it, ,\ in have no benefici,11
effect upon any symptom or cOl1c1ition arising from them , the com-
plaint additionally charges that the aclvertisenlents l'eferrecl to 11,1\'
constituted false advertisements, and that their chssemination has becn
in violation of the Federal Trade Commission Act. -"\fter the filing-
by respondents of their answer denying various flllegations of the
eompJaint and aIIirmntively alleging that the preparation may 1)(,

helpful in treating the symptoms cIH1Jncrated in case they arc due
to causes referred to in the anSIV8r, h€aring3 proceeded in the case.

Under one of the rulings of 1\1a1'c11 2:\ H)5J, to which the appeal of
ounsel supporting the cOlnplaint rehtes, the hearing exnminer de-

clined to permit counsel as part of the case on rebllttal , to present
'JciclltiIie "witnesses who ,\ould testify in reference to cJinical te.s1s
which had been made or were then being pcdorrned ,vith 1)OI1U

Pills on human subjects. Imme.1iately follOlying the hearing exall-
iner s rei'usal to receive t.he testimony on reJJUttal counsel sllpponillp.
the complaint , reserving such rights as he might have to appeal from
tl1at ruling, requested that the case- in- chief be reopened for the reccp-
tion of E'yidence to enable him to present testimony nnd othcr evidencE'
l'eJating to clinienl tests being conducted \Y1tll DOflll S VilIs, \JtllOug'h
the hearing offccr then indiC'ntcd that this motion Jike,Yise. "\yml1c1 be
denied , he reserycd his decisioll hO\n:n:1' , in order to permit (,01m e.l

for rcspondellts to consider the motion and to eject whether the defense
would mswer 01' submit mattcrs for the recorrl in reiereIl('c thereto,
On April 27, 1D54, and after c01mse.J supporting the complaint had
lppealed from the hl'fOt 1'l1ill 2', the hearing examiner filed his Ol'deJ'
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ruling on counsel's second motion and granted the motion to reopen
the case- in-chief. The appeal filed by counsel for the respondents
challenges and relates solely to that order of reopening.
In denying thc request. of counsel supporting the complaint to

submit evidence respecting the experiments as part of the case on

rebuttal , the hearing examiner in effect held that rebuttal evidence
should consist of none which properly c.ould have been received as
proof in chief and he ruled t.hat the evidence referred to could and
shoulc1 111'Ope.11y have been presented during t.he cilse-in-ehief. In
support of his appeal , counsel supporting the complaint states that
the scicntific testimony prcsented during the course of the ca8e- in-
chief consisted primarily of expressions of opinion by qualified experts
to the efleet that use oJ the preparation ",ill not relieve the conditions
clnd symptoms re.ferrecl to in t.he ;ldvert1sing. Counsel further asserts
t.hat the expert ,vitnesses cal1eel by the respondents expressed opinions
to the contrary and tlwt , basing their views i!l instances on clinical
experiments and other knmyledge, they attested additionally that.
the relief which they believed ,vas afforded from the prepal'atioll
use stcHllne.d from a diuretic action 01' other pharmacological effects
exerted by Donn s Pills. Coullsel contends that a prime purpose for
seeking to present tesiimony on rcbut.tnl relating to the experiments
is to contradict or rebut the testimony of defense ,yitnosses respecting
the method under ",-hich the pills asserteelly act in affording thera-
peutic value, In this connection also , \\"e note the statement appear-
ing in the brief of connsel supporting the, complaint that he learned
in . HllnHry 1954 , which date, is subsequent to that. when the case on
defense ,yas elose.d , that it would be possible to secure the performance
of clinical tests on human beings to detennine \\het.her the prep-
aration has the pharmacological effects thus attributed.

The receipt of evidence respecting clinical experiments performed
with Doan s Pills at Government instnllations or by scientists else-
where would look to securing all the facts and perhaps would be of
aid to an informed determination as to the merits of that preparation.
Administrative agencies are not bound by the strict rules of procedure
prevailing in conrts of law. :Moreover, questions relating to precise
1imits of rebuttal testimony are matters resting largely in the discre-
tion of the court 01' other tribunal enchargecl with ultimate responsi-
bility for conducting the pro( eeding and determining it.s merits.
Apprnised against the background of the factual situation here pre-
senteel , it see,ms very clear to us, who are thus encharged , that the
J'uJing of the hearing examiner was unduly restrictive, 'Ye accord-
ingly have concluded that connsel's appeal from that ruling has merit
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md should be granted. The Bame general considerations likewise
apply in appraising the matters presented under the respondents

appeal. It was not error for the hearing examiner subsequentJy, in

the exercise of his discretion, to grant the motion to reopen the case on
direct. The contentions advanced in support or the respondents

appeal from that ruling are deemed to be without merit and their
appeal must be denied accordingly.

Among other rulings of the hearing examiner chal1enged in the
appeal or counsel supporting the complaint is that striking all the
testimony or Dr. Bartter of the ational Institutes or Health , insofar
as his testimony pertained to certain experiments performed by a

physician called by the respondents , and the ruling under which the
witness was precluded from con6nuing with his testimony appraising
those experiments. At the conclusion or an examination on '(oil' diTe
the hearing examiner stated that he deemed the "\vitness to haye been
testifying to rnatters "\vith 'which the witness agreed but which
appeared in staternellts , largely in some instances and in others
entirely, prepared by Dr. Dobbs, the Commission s chief medical

Dffeer , and the examiner rebuked counsel supporting the complaint
for the manner in which the arrangements for securing Dr. Bartter
testimony were conducted by the medicnl offcer. Stating that the

circumstances under "\,h1Ch this testimony "\,as secured "ere such that
they constituted a flagrant violation of traditional principles of pro-
cedure and ordinary fairmilldedness, the hearing examiner addI-
tionally held that the witness must be regarded as biased and lacking
in objectivity. He accordingly disqualified t.he witness, struck his
prior testimony and declined to receive his testinlOny "\vhen counsel
asked to recall him to testify ",ithout using notes or memoranda,

\Vhen called by counsel for the r8spolldents R Dr. Ezickson had

testified , among other t.hings , to a clinical study completed by him
\\ith respect to 85 patients and received in evidence ,yere a snmnmry
and observation reports purporting to show the number of cases in
which improvement of patients : subjective and ob:iective symptoms
was not.ed by the doctor. Submitted and identified also were the
doctor s clata sheets in reference thereto and hospital records likewise
pe.rtaining to those patients , these apparently cornpri ing altogether

l1101' e than 2 500 sheets of records. The appeal brief states that, on
beha,lf of counsel supporting the complaint, Dr, Bariter was requested
to review that testimony and all related exhibits with a vie" to
appraising such clinical study, It further appears that he and counsel

supporting the complaint later conferred , and it "as decided that the
practical way for the doctor to testify to his opinions and expedi-
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tiously identify and discuss for the record particular exhibits on which
he would base his conclusions as to whether Dr. Ezickson s findings in
instances contained discrepancies or had adequate support in case
records, was to reduce his testimony to writing.

During his examination, the doctor testified that he received the
transcript of Dr. Ezickson s iestinlOuy and the case records and other
exhibits in October 1953 , and went over them and formed his opinion
with respect to the evidence and made notes. In.J auuary 1954, he
requested Dr. Dobbs ' help in reviewing the records for factual mate-
rial. Dr. Dobbs likewise had prepared some notes and they eOnfeTl'cd
and discussed their respective longhand notes and Dr, Bartter s con-
clusions , and the latter requested that changes be made in Dr. Dobbs
notes and that they be type,vrittell as revised. Upon their receipt, the
witness, with t.he records and his own notes in front or him, proceeded
to revise those typewritten notes in accordance with his views, Ex-
cept for the typewritten notes pertaining to the records or approxi-

rnately ten patients, which the doctor upon the basis of his own study
adopted as correct ,vithout changes , the notes as revised were then
dictated by him to a stenographer and those groups constitute the
notes which he used or proposed to use when he was on the stand.

\Ve think it apparent .from 010 record that the witness had fa.ir op-
portunity to 1'o1'n his own cnuc1ic1 scientific opinions as to the design
and merit of the clinical stuely in question. Even prior to the time
when any assist.ance was enlisted by him , the witness had considered
the testimony and exhibits and apparently formulated conclusions
in broad reference to the procedures pursued in the clinica.l study.
Dr. Bartter testified to the eHed t.hat he confirmed the citat10ns to
the record as contained in the origina.l typewritten notes and that the
matters contained in the notes which he was using reprcsented or wcrB
adopted as his own cone1l1sions based on his study of the records. In
rejeeting the contentions of counsel supporting the complaint and in
eonclud1ng in effect that the witness must be deemed not to have
formed independent views of his o\yn with respect to the tests , the
hearing examiner ignored the sworn testimony in reference to the
,,,itness s OWll studies in preparing to testify. The fact that the

doctor s professional life has been spent in close ontact with ex-
perimental rcsearch his apparent professional standing, and the posi-
tion occupied by him in the service of our Government go far in
dispelJing mere supposition that the interpretations and opinions

expressed by him and contained in the notes have stemmed from his
intellectual subservience to another s views. These considerations and
other matters contained in the record we believe, create a fair pre-
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sumption that the views expressed in his testimony and notes repre-
sent opinions sincerely entertained and adopted by him upon the basis
of his own individual study and considerH.tion of the tests.

Under proce.dures prevai1ing in the courts , matters in reference to
bias or interest. on the part of expert witnesses relate to the \\'eight and
credibility of their testimony rather than their eligibility to testify
in the first instance, There, as in administrative proceedings , t.he

right to eross-examine aflords a means of testing "hethel' the views of
the ,yitncss are sincere and based on aCCnl'flt.e facts and conform to
scientific truth. In the situation presented here, we emphatica1Jy
reject the hearing examiner s yinr that the assistance rendered to the

witness was furnished in disregard of principles of fainnindedness 01'
that its acccptonc.e ,vas improper, ,Ve accorcbngly hold that the hear-
ing examiner erred in refusing to permit counsel to procee,d with the

itness ' examination, Inasmuch as the rulings forbidding the use of
notes and memoranda and striking his prior testimony .were made
under an erroneous assumption that the matters attested to conld noL
be deemed to represent the witness own scientiiic \"lews , these rulings
manifestly were improper and the appeal of counsel supporting the
complaint therefrom is similarly being granted, It is our observation
11ore,over, that. the. censure I\"hieh thc hearjng offcer directed in the
course of those rulings to counsel supporting the cOlnplaint and others
"as unwarranted,

Other matters presented under thc foregoing appeal pertain to
counsel's contention that the hearing examincr crred in refusing to l'
ceive Dr. Bartter s typewritten notes and rnemonmda. in evidence aWl
to his chal1enge to the ruling rejecting them under an offer of proof.
These notes were indeed received but such reception was solely for the
purposes of the yair dire examination. Since we havc noted that the
l1caring examiner concluded in effect that al1 cyidence to be adduced by
the witness was incompetent but that such eonclusion was patently

erroneous all the. exclusionary rulings including the rejeetion of cer-
tain offers of proof can be regarded as lacking sound basis. On the
other hand , inasmuch as an appeal "as filed and the case presented on
a record adequate for our reyiew of the rulings , questions pertaining
solely to the rejection by the hearing examiner of this ns well as another
related offer of proof n01Y appear lTlOOt. ::10reover , it is conceivable
that criteria or considcrations other and Rclditional to those nOl\" ap-

pearing and originally controlling to informed decision as to the acl-
missibiJity of the oral and documentary evidence oil'ereel through the
witness might become relevant "hen the previous ruling excluding the

documentary evidence is reconsidere(l below in the light of our opinion
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here upon any reoifer of the notes. "With due regard to these con-
siderations, we have decided that granting of counsel's appeal on these
aspects is not warranted.

In concluding, we deem it appropriate to interject reference to a mat-
ter outside the scope of the issues presented under the appeals. As of
the time these appeals were filed , no ruling had been made by the hear-
ing examiner with respect to a motion to dismiss made Gral1y by re-

spondents on N mrember 30 , 1953 , more than three months prior to the
time when any of the appealed from rulings occurred. The respond-
ents contended in support of the motioll , among other things , that the
Commission s prior decision in Docket Vo. 711 is 1'e8 judicata and bars

decision on the merits of the issues here, and ruling was reserved by
the hearing examiner. The hearing examiner should have ruled on

that motion prior to or contemporaneously with the rulings which were
appealed from and presented for review here.

Commissioners HOTiTe.y and Gwynne concur in the result.
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Ix THE MATTER OF

UNITED STATES STEEL CORPORATION ET AL.

Dockct 6078, Order and. opini, , Sept. 24, 1954

Order denying appeal of steel drum manufacturers from hearing examiner
adverse ruling on their request for an order authorizing an informal stipu-
lation-agreement in settlement of the ('harge of unla,yful combination and
agreement to fix prices of steel drums; and granting in part respondents
motion for a bil of particulars,

Before111r. Abner E. L7:psc01nb hearing examiner.

Mi'. Fletche!' G. Cohn , Mr. J amesl. Rooney, 11h. PaId R. Dixon , Mr.
EveTette 11faclntyre and 11h. William A. Mulvey for the Commission.

MI'. Thoma8 Lynch of Xew York City, and 11h. L. L . Lewis , 11h.
MerTill R1t8sell, 11fT. John C. Bane

, ,

!T. and Reed, Smith , Shaw 

&: 

Mc-
Clay, of Pittsburgh , Pa. , for United States Steel Corp. and United
States Steel Co.

llir. J, Theodore Ross of Pittsburgh, Pa. , lor Jones &: Laugh1in Steel
Corp. and Jones&Laughlin Steel Barrel Co.

MaY61' , Froedlich , Spiess, Tier"ney BI'01J;n 

&; 

Platt of Chicago , Ill"
for Inland Steel Co. and Inland Steel Container Co.

11fT. Gordon W. M allaiTatt of Richmond , Calif. , and Dick/er 

&: 

II al-
bert of K ew York City, for Rheem :\Iannfacturing Co.

11fT. Thmnrts F. Patton , 11fT. H aTold C. Lnm /; and 11fT. William 

/. 

Lancey, of Cleveland , Ohio , for Republic Steel Corp.

ORDER R.ULING O RESPOXDENTS ' A1'PEALS AXD DntEcTlxG C01;NSEL

SUrrOHTIXG THF. COJ.\IPLAJNT TO F"GHNISI- CERT.\.X IXFOIDfATIOX

This matter having come on for hearing upon the respondents

appeal dated October 26 , 1953 , from the hearing examiner s order of
October 15 , 195:J , and the appeal additionally filed by them on Novem-
ber 5, 1953 , from the hearing examiner s order of October 28 1953
denying respondents ' joint motion for a bill of part.iculars and upon
the briefs and other memoranda filed in support of and in opposition
to such appeals and oral arglUIlents of counsel; and
The Commis ioll having clu1y considered the appe.als and having

determined , for reasons st,ated in the accompanying opinion , that the
appeal dated October 26 , 195:J , should be denied and that the appeal
filed on ovember 5 , 1953 , should be grante.n in part and denied in part:

It is ordeTed that respondents ' appeal of Odoher 26 , H);,:J , from the
hea.ring examiner 8 order of October 15 , 19;'3 , be , and the same hereby

, denied.


