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IN THE :.IAT'lEH 

WOOSTER HL;BBER CmIPANY

COX.sENT OHDER IX REG. \HD TO THE .\LLEGED nOL.\TWX OF :rB E('S. 2 ((1)
-\XD 2 (C) OF TIlE CLAYTOX ACT .\S UIEXDED

Docket 6216. Complaint, ,fllnc J9;;,,-Deci8ioll , Oct. , 195-

,Con ent anler l'equiring a manufacturer of " Rl1iJlJel'mllid" kitchen anclllOuseJJOlcl
accessories amI automobile mats in "'. oostet' , Ohio , to cease exceeding its
limitation of 5% of pUl'ChflSeS in nmking allowauces for newsIJapel' Ilc1H'
tising to some of its customcrs "while adhering to it in others; and to cease
furnishing demonstrator services to various customers Ilt costs bearing no
proportional i'elationsllip to their purchases.

Before Jlr. TVillimn L. Pade. hearincr examiner.
J1h. IV illiam 11. Smith for the Commission.
C,.dchfield , C,.itchfield, Critchfield dS .1 ohnston

for respondent.
of 'Vooster, Ohio

COl\lPLAINT

The Federal Tracle Commission , having reason to believe that the
party respondent, named in the caption hereof, hereinafter de,sig11ated
a.nd referred to as "respondent " has violated and is nmy violating' the
pl'm-isions of subsections (d) and (0) of Section 2 of the Clayton Act
(LT. S. C. Title 10 , Section 13) as amcnded by the Robinson-Patmfll
Act. approved .June 19 , 1936, hereby issues its complaint, stating its
charges with respect thereto as follows:

Count I

PAK\GRAPH 1. Hesponde. , \V ooster Hubbe-r Company, 15 a
corporation orgrlnized existing and doing business under and by
virtn8 of the laws of the State of Ohio , \\"ith its principal offce and
pJace of bus1ness located at. "'Vooster , Ohio.

P L\R. 2.. Hespondent operates H factory at \Vooster, Ohio , and
since 1934 , has been engage(l in the mmmfadure of rubber kitchen
and ot.her household accessories. Hespondent aJso manufactures
rubber mats for use in automobiles. Its 1D32 sales flmonnt.ed to

$10 171 394. ne pondellt mHrkets its products under its trade ll,llne
Hubbermaid. "

\H. 3. llcspondent has byo principal methods of distribution for
its honseholcl ,1nd kitchen products. It nwintains a1esmen 111 yariOllS
districtf: ,,- 110 ;-c11 direct to d( partment stores ,11lc1 brge hOllSe\YHr8
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tores. Respondent also sells to distributors and jobbers who resell to
rotail ston s who generally purchase in srnall quantities at a time.
Hcspondcnt sens its rubber mats for automobiles to automobile Corll-
panics and autollJObile accessory stores.

PAR. 4. In the course and conduct of its business, respondent

transports its said products , 01' causes tlle same to be transported from
the State and pl lce of manufacture to its cnstomers ftllcl purchasers
thereof located in States and places other than the State of manufac-
ture; and there is HOlY : and has been for many years last past, a con-
stant current of trade and commerce in said products between and
among the various States of the United States and the District of
Columbia.
PAIL ;). Hespondent has jJJ'Olnulg,ltE'cl an ' \cl\'ertjsiJlg _ gree-

Inent, : which it makes available to all of its customers who desire to
advertise l'cspollclenth proclucts in ne\Yspapel's. UncleI' this contract
and in considentt1ol1 of the purchase of responclent's merchandise
pspondcnt agreE'S to pay and allow 50%, of the eost of newspaper

space de,voted to the advertisement of its products uncleI' l'esponc1enfs
trade name "Hubbermaic1." The agreement :further provides that the
actual cost of the spaee llsed is to be equally divided bet.\een the
adve.rtiser and rpspondent , Pl'o\"j(led rcspondenfs share cloes not
exceed 5% of the advertisel' s net purchases during the calendar yeal'
PAIL 6. Respondent , in applying the tcrllS of its "Adyel'ti:.ing
greement :: flS H:ferrecl to in Paragraph;) herei11 , at times cloes 110t

linlit its payment and allownnces for newspaper advertising to 5%
of purchases , as provided b v said agreement; but : ill llallY eases : ex-
ceeds this 

;)70 
limitation in the ease of some oJ its customers , while

adhering to said lirnitation in the case of others of its competing
cllstomers. As illustratioll : respondent nl1mycc1 one of its larger cus-
tomers ill excess of 10%; of net purchases. Said agreelnent and the
payments find nllowflnces Inade by respondent thereunder for news-
paper advert.ising as hetween some of l'csponc1ent"s competing custom-
ers are, therefore , not made on proportionally equal terllS.

\R. 7. The aforesaid acts and practiccs of respondent , as herein
lleged are in violation of Sectioll :2 (c1) of the CJnyton Ac:t, as

,1mcnded by the HobillSoll- Patmnll Act.

Connt II

\IL S. Paragrapl1s 1 to 4-j indllsive , of' Count T hereof , arc

lll reby repeated and made a part of this Connt as fully and \yith the
sarne iorc(' and effect ns tholl 'h here 'lg-ain set forth in full.

42: 7R:- 3S-
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PAR. 9. Respondent has promulgated a. program for the furnish-
ing of demonstrators in the stores of its retail customers. The pro-
gram is conta.ined in a wriUen contract enterod into on an annual basis
and is denoted by respondent " Hubbermaicl Hetail Hcprcsentative
Program.

The essential contract provisions appeal' to be as foJlows:
The stated objective of the program is to reach a minimum annnal

Rl1bbermald' sales volume of $20 OOO retail-S12 OOO at store cost.

The contract states that it is established upon the mutual agreement
of respondent and the ellstomer. The contract further provides, in

efIect, that a "Rubbermaid Retail Hepresentative:' 01' demonstrator of
H.ubberllaid': products , sha11 be selected by both respondent and the

customer. It is a,greed that the salary of the demonstrator "i11 be
established at an ftnount conforming to the customer s usual Y,"lge

policies. Depending on store preference, the demonstrator s salary

wi11 be paid either by respundent direct, or indirectly, through the
customer paying the demonstratol' s sabry, which win then debit
respondent periodically 'Tith the cost thereof. In addition , respond-
ent, by its contract, agrees to pay the c1e.nonstrator n commission of

of the store s net "Rubhernwicr' purchases. It, is ngreec1 that the
demonstrator 'Till be free to concentrate her time on the "Rubber-
maid" line and insofar as is practicable, 'Till llot be required to per-
fOrln duties not pertaining to the store Rubbe1'naicP: connter dis-
play, " 'Thich , by virtue of its size ancllocntion 'Ti11 be of positive value
in reaching the sales goal of the progl'nnl/' and to muintn in the basic

inventory at all times , as specified in the agreement.
PAR 10. To those of its storc customers which desire to avail

themselves of respondenfs "Rubbel'maid R.et.ail Representative Pro-
gram," as described in Paragraph 9 hereln, respondent n110ws a dis-

count. of l100/ from list on all of its products purchased by t.he store

inducling the basic stock order, "hile to other of its st.ore customers
,yhich do not avail themselves of responc1ent:s demonstrator offer
respondent allmys a discount on purchases of 40% pIns 5% oft list.

PAR. 11. Respondent's demonstrator contract : a,s hereinbefore de-

scribed , contains no rule or formula for the computntion of the
amounts responde,nt is to payor contribute to any of its customers for
the employment and use of demonstrat.ors, and no rule or formula,
whereby the value of the services furnished by respondent or eOll-

tributed to by it may be measured or detcl'minc(l : ,yhere,by t.he terms
of such payments made, 01' such services contributed to by respondent
to its customers who avail themselves of responclenfs demonstrator
serviee ,y-ll be, pl'oportionn11y equal. Kor does respondent in its ap-
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plication of the terms a.nd provisions of said agreement do so upon
terms that are proportiona.lly equal as behycen its competing custom-
ers and purchasers.

::Iany of respondenfs competing customers are furnished demon-
strator services by respondent at 11 cost to respondent which has no
proportional relationship as between such customers to the purchases
of respondent s products by such customers from respondent; nor are
such services proportionalizecl by respondent upon any other legal
basis as between many of its competing purchasers. On the con,
trary, respondenfs said demonstrator agreement as interpreted and
applied by respondent among and between its variolls competing cus-
tomers , partakes of the nature of a personal negotiation by respondent
with each purchaser availing itself of said service , and is tailored to
suit each individuaFs desire, rather than upon terms 'which are
proportional1y equa.l io all compet.ing purchasers.

PAR. 12. The aforesaid acts and practices of respondent, as herein
alleged , are in violation of Section 2 (e) of the Clayton Act, as
amended by the Hobinson- Pntman Act.

DEcrSIO T OF THE CO::DIlSSION

Pursuant to Hule XXII of the Commission s Rules of practic.e , find
as set forth in the Conunission s "Decision of the Commission and
Order to File Report of Compliance " dated October 31 , 1954, the
initial decision in the instant matter of hearing 

examine.r ,Villi am 

Pack, as set out as follo,,' , became 011 that date the deeision of the

Commission.

IXlTIAL DECISION BY WILLIA::r L. rACK, JIEARIXG EXA1\IlXER

The complaint in this rnatter charges respondent -with violation of
subsections (d) and (e) of Section 2 of the Clayton Act, as amended.
A stipulution hus been entered into by respondent and counsel sup-

porting the complaint 1Vhich provides , among other things, that
respondent admits all of the jurisdictional allegations in the com-
plaint; that the filing of an answer to the complaint is waived and
that the complaint llnd stipulation shall constitute the entire record
in the proceeding; that the inclusion of findings of fact and conclu-

sions of la.w in the decision disposing of this mattcr is ,,' aiyed , together
with any further procedural steps before the hearing examiner and
the Commission to which respondent may be entitled under the
Clayton --c,"ct, fiS amended , or the Rll1e.S of Practice of the Commission:
that the order hereinafter set forth may be ente.red in disposition of
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the proceeding, snch order to have t.he same force and effect as if made
after a full Jlearing, presentation of evidence and findings and con-

clusions thereon , respondent specifically waiving any and all right
pO\V81' and privilege to challenge or contest the validity of such order;
that the complaint may be used in construing the terms of the order;
that the orcler may be altered , modified or set aside in the manner
provided by statute for other orders of the Commissiou; aud that tbe
signing of the stipulation is for settlement purposes only and does not
constitute all admission by respondent that it has violated the law as
alleged in the complaint.

The stipulation is hereby accepted and made a p lrt of thc rec.orcl
and thc following order issued:

ORDER

It 'l s ol'del'erl that respondent , ,Vooster Rubber Company, a corpora-
tion , directly or indirectly, through its o1lcers, directors, agents
representatives or employees, or through any corporate or other
device, or otherwise in, or in connection ,yith, the offeTing for sale

sale or distribution of household or kitchen or automobile acc.essories
or equipment made of rubber, or of which rubbcr is it part , OJ' any
other household or kitchen or automobile accessories or eql1ipment
commerce , as ' eommel'ce " is clefined in the aforesaid Clayton Act , do
forthwith cease and desist from:

(a) IJ aying, or contracting for the payrnent of, anything OT Y;llnc

to or for the benefit of any customer of respondent as compensrltion or
in consideration for a,ny adveTtising services or facilities furnished
by or throngh such customer in connection with the processing, hand-
ling, sale or ofiering for sale of any products lnanufncturecl or sold by
respondent, unless sllch pa.yment or eonsideratjon is availnble on
proportionally equal terms to all other customers competing in the
distribution of such products.

(b) Discriminating, directly or indirectly, among competing pur-
chasers of its products , by contracting to furnish, or furlii hing
01' contributing to the furnishing of any demonstrator sel'yicps or
facilities connected with the processing: handling, sale or offering
for sale of any products manufactured or sold by respondent to an
purchaser upon terms not accorded to all competing pllrcllasers 011

proportionally equal terms.

(c) The commission 01 any other like or rclate(l acts or practice:)
To tho.5e berein set forth jn Paragraphs (a) and (b) of this order.
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ORDER TO FILE REPORT OF CO:JIPI,IANCE

It is oTdered that the respondent herein shall within sixty (60)

days after service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in w hieh
it has complied with the order to cease and desist (as required by said
declaratory decision and order of October 31 , 1954j.
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IN THE MATTER OF

O. A. SuTTOK CORPORATION

COXSEXT QlmER ETC., IN REGARD TO THE ALLEGED VIOLATION

m' THE FEDERAL TRADE COl\DlISSION ACT

Docket 621.9. Complaint , June 1954-Deaision, Nov. 4, 1954

Consent order requiring a manufacturer ill \Yichita, Kans., to cease misrepre-
senting in adYf'l'tising the capacity OJ' performance of its "Yorllado Tnrn-
about Window Fan,

Before 11fr. Abner E. LipscO'nb hearing examiner.

. John J. MeN ally for the Commission.
Fleeson, Goohlg, Ooulson fritch of VFichita , Kans. , fol' respondent.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that O. A. Sutton Cor-
poration, a corporation, hereinafter referred to as respondent, has vio-
lated the provisions of said act , and it appearing to the Commission
that a proceeding by. it in respect thereof would be in the public
interest hereby issues its complaint stating its chaTgp-s in that respect

as fol1ows:
PARAGRAPH 1. R.espondent O. A. Sutton Corporation , is a corpora-

tion , organized , existing and doing business under and by virtue of
the laws of the State of Kansas, with its principal offce and place of
business located at 1812 1Yest Second Street, 1Yichita, Kansas.

PAR. 2. Re:;ponclent is now and for several years last past has been
engaged in the business of manufacturing and distributing e1ectric
fans , including various models of ventilating fans which .were desig-
nated by respondent as "Varnado Turnabout 1Vindow Fans." In
the course and conduct of said business , respondent causes said fans
when sold , to be transported from its place of business located within
the State of Kansas to the purchasers thereof located in various other
States in the United States and the District of Columbia and at all
times lnentioned herein ha,s maintained a course of tra,de in commerce
among and between thc various States of the United States. Its
volume of trade in said commerce is substantial.
PAR. 3. The "V ornaclo Turnabout 'Vinclow Fan :: while it may also

be used inside a home or other area to circulate air within such area


