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Order ,)1 F. '1'. C.

IN THE IA TTER OF

FREDElUCK CLCTHE THADIKG AS CHARLES CLUTHE
& SO~S; AXD CHARLES CLUTHE & SO~S

:HODIFIED ORDER Ol'IXION ETC. , r:-' REG \nD TO THE ALLEGED YIOLATlOK OF
THE FEDERAL TIL\DE COJDIISSIOX ,'-CT

Dockf' aSlB. J/odijieri Order , Jail. 2';, 1955

Order reopening proceeding in ,yJ1ich findings und order ol'iginal1:r issued April
, 1D39, 28 F. T. C. 1:-390, and llodif ing I'nragrnIJh Foul' of SR.id Findings rtl(l

said Cease find De jst Order to vennit respondent to aclyertise that the
Clntll( Trm::s " couJd giY€ certain relief from reducible ingl1infll ruptnres.

ilII'. CharZcs 8. CO;j' and Jlr. 1VUlian/, J/. Ittng for the Commi inn.
Jlillel" CheL'rdifi\ of "'Vashington , D. C. , for respol1c1ents.

ORDEH REOPENIX(i pnOCEEDI \XD GRAXT1NG MOTIOX YOR JroDIFIC. \T10X
OF FIXDIXGS .-\5 TO THE L\CTS AXD OF ORDER TO CL-\SE .\XD DESIST

This matter coming on to be heard npon motion of the Director
Bureau of Litigation , filed August 26 , 195J , to reopen the proceeding
and to modify the findings as to the facts and order to cease and
desist , anclupon answer filed by respondents interposing no ob ection
to the granting of such motion; and

The Commission lun- ing duly considered the matter flll(l having de-
te.rmined, for the rCHSOIlS .set :forth in the. accompanying opinion , that
the reqnest for modification of Paragraph 4 of the findings as to the
facts and for modification of the ol'1er to cease and (lesist should be
granted and that the proceeding accordingly should be reopened for

that purpose:
It is onlfred, That said mot.ion to reopen shou1d be , and it hereby is

.Q:ranted.

'-- 

It i8 furthei' o/ 'dPI That Paragraph 4 of the findings as to the facts
originally entered herein be modified to read as follows:

PAIL 4. The representations thus made by the respondents are bl

and misleading. In truth and in fact, the use of said dcvice (a) wiJJ
Hot oycrcome rupture troubles: (b) will not fit alll'uptul'es but can

be expected to fit. most reducible inguinal rnptures: (c) ,vill not cllre
l'uptures: (d) wi11 not provide an etrectlve treatment for ruptures;
(e) win not encll'upture ,yonies: (f) will not prevent the intestines
from passing through all forms of ruptures , hnt. ,,-il prevent the in-

testines from passing" through most reducible inguinal ruptures; (g)
,yill not enable a ruptured person to engage safe!:v in seye.re forms of
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exercise or strain; (h) 'will seal a rupture only in the sense that , while
,yorn , it will prevent the protrusion of the intestines through most
reducible inguinall'uptul'es; (i) ,,,ill not eJiminate the necessity of an
operation for rupture for the reason that rupturcd persons face the

possibility that. their ruptures may become strangulated , in ,yhich

e'l8nt, an operation is necessary as a life. saving measure, Elastic and
pring trusses can be adapted for nse on the human boc1y,

/t is .fuTther onlered, That the order to cease and desist herein be

modified to read as folJows:
/t is Dnleped That the respondent Frederick Cluthe in(lividually

n(l trading as Charles Cluthe & Salls , or under any other name or
lHl1eS his representatives agents and employees : and the respondent
Charles Cluthe &. Sons, a corporation, its representatives , offcers

:lp:ent:: and employees , directly or through any corporate or other
deyice : in connection ",yith the offering for sale , sale and distribution
(d' a truss now designated as the ' Cluthe Trnss, : or any other truss of
llbstantiaJly the same design , style Hnd workmanship, in commerce

a2 ;commerce : is defined in the Federal Trade Commission Act, do
f(OJrtlnyith cease and desist from representing: directly or indirectly:

(a) That the use of such truss will preycnt the intestines from
Ji:1 sillg through the rupture , unless sueh representation be expressly
limited to reducible inguinall'upturcsj

.. 

(b) That the use of such truss ,,-i11 enable ruptured persons to
Ilgage safely in severe forms of exercise or strain;

(c) That the nse of snch trnss will seal a rupture except in the
'"ellse that, \'\hile ",yorn , it ",yill prevent the protrllsion of the intestines
rhrough reducible inguinal ruptures;

(d) That the use of such truss will end rupture "\o1'ries.
It i8 further ordered, That the respondent Frederick Cluthe , in-

'Paragraph Four In the original findings (28 F. T" C. 13l)7) read: "PAR. 4. The repre-
pntations thus mal1f' by tbe respondents are false and rnlslea(lIng" In truth and In fIct,
airJ IJrodl1ct Is not fl ne\" kind of truss and inyention: wil not overcome rupture troublcs;

wil not fit and cure the rupture; Is not It way of obtnlning sure reS\llts in the treatment
of a rupturr; wil not end rupture wonirs; will not make one secure 3g-ainst all likelihood
of Jwvlng his intestines pas:; through the rnpture; \vill not enable a ruptured person to
.'l1gage safely in the Ilost sen'l"e form of exercise and strain. Elastic or spring trusses can
11(' I1riflpted for use on the hUJUan body. Hespondents ' truss wil !lot seal the rupture open.
ill': 'In(1 will not sa\" e or eliminflte the necessity of all OIJfratio!J for rupturr,

TJle :;peeific prolJitJitions in tJJ( o:.der as originally entered ag-ainst respondent Cluthe,

indil. icl1al!y, etc., and eorporflte re pO!Jdent Charles C1uthe & Sons , etc" required said
rtSI10ndents to cease and llesist from representing, etc. :

.. (u) B.'" the use of tl)e term ' guaranteed to hol(I,' or any other term or terms of similar
iIJliurt and meauing, or in ally other manner , tlJat the llse of .sucll truss will prcycnt the
i;ltpstines from passing through the rupture.

(u) That tbe use of such tr\lS;; wil enable ruptur('l pf'r On!\ to ('Dguge safel:\" in :;cvere
furms of exercise unci JJ1Jy ical pfIDrt

(e) Thnt sl1ch truss will seal a rupture.
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cliyicll1ally and trading as Charles Cluthe & Sons or under any other
namc or names , his representatives , agents and employees , directly or
throngh any corporate or other device , in connection with the otl'ering
for sale , sale rmd distribution of a truss now designated as the ' Cluthe
Truss ' 01' any other truss of substantially the same design , style and
wOl'krnanship, in comrnerce , as ' commerce ' is defined in the Federal
Trade Commission Act , do forthwith cease and desist from represent-
ing, directly or indirectly:

((1) That sllch truss is a new kind of t.russ or invention;
b) That the use of such truss is an effective treatment for rup-

tures:

;; 

(c) That elastic or spring trusseB are Hot adaptable for use on the
human body;

(d) That snch trnss will fit. ruptures , unless such representation
is expressly limited to reducible inguinal ruptures ;

.; 

(e) That the use of such truss \yill cure a rupture;
(I) That the necessity for an operation for ruptures will be

eliminated by reason of the use of such truss.
l tis fw.tllei' ordered That the respondents shall, within sixty (uO)

days after service upon them of this order, file wi th the Commissiol1
t report in \\Titing, setting forth in cleta,il the manner and 10rm in
,yhich they have complied with this order.

OPINION OF THE COllflnSSIOK

By L-\sox. Commissioner:
The Federal Trade Commission on April 10 , 1D3D , made its findings

as to the facts and conclusion and issned its order to cease and desist
herein upon the basis of an amended complaint and lns\Yer thereto

admitting all mate.rial a.llegations of fact set forth in the ::unel1(lea
complaint. Said order became final by operation of law.

This Inattel' is now' before the Commission upon Illation of the
Director, Burean of Litigation

; "

TO REOPEN THE . \BO\' E PROCEEDIXG "\XD

The specific prohibition III tue order as originl\ll . entere!l against respon(1pnt Clut!Je.

in(1ivi(1ualJ , etc., required said respundent to cease and (jpsist from representing, etc.
(n) That sllch tr11SS 18 a new kind of truss or inYentioll.
(t) That a ruptured persou using" suell truss wil he assured of beneficial resuHs b

nason of the IlSP tbereof.
(c) ThaT. elastic or spring trusses are not adar;table for use on the human body.
(d) l'bat such truss wil fIt ruptures.
(e) By tjJe llse of the term 'overcome rupture troubles , or any otber term ur trrms

of simiJ:r import and meaning, or in any other manner, that the use of such truss will
cure a rupture.

(il TJJat the necessity for an operation for rupture wil be eliminated by reason Gf

the use of such truss.
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TO MODIFY THE YlXDlXGS \t; TO THE FACTS AXD ORDER TO CEASE AXD

DESIST" and supporting afIdayit.
Said motion recites it to be in the public interest that this proceeding

be reopened and the findings as to the facts and the order to cease and
desist be modified, as 110\'8l1 in said motion , so as to recite and con10rm
to the actual properties of respondents ' said device.

Respondents by their conn13ol filed an answer to said motion stating
they would have no objection to its being granted.

Section 5 (b) of the Federal Trade Commission Act , as amended
provides, among other things, that " after the expiration of the time
allowed for filing a petition for revie"\" , if no such petition has been
duly filed within such time , the Commission may at any time aftel'
notice and opportnnity for hearing, reopen and a1ter modify 01' set
aside , in ,vhole 01' in part , any report or order made or issued by it.
under this section , ,,,henever in the opinion of the Commission condi-
tions of fact or of law have so changed as to reqnire such action or
if the public interest shall so reqnire."'

The motion under consideration here states that the findings as to
the facts are not in accord with the true facts in that they fail to
recognize certain values possessed by respondents ' device and by rea-
son thereof the order to cease and desist based upon said findings is
too restrictive and deprives re,sponclents from claiming values for
their device which they should be permitted to claim and which their
competitors may rightfully claim for their devices and that it is in
the puhlie interest that the findings be modified to state the truth
and the order be modified accordingly.

The motion is supported by the affdavit of Frederick B. Brandt
i. D. Affiant st.ates in his affdavit that he is a. duly licensed and

practicing physician and surgeon in the District of Columbia; that
he graduated from the University of Ia.ryland in 1943 and has been
engaged in the private practice of surgery from July 1950 and the
date of the affdavit; that he has heen a Diplomate of the American
Board of Surgery since 19;')1 and a Fellmy of the \.llerican College of
Surgeons since 1952; that he is a Inember of the active attending

surgical staft' of Garfield IIospital and is an instructor in anatomy
and surgery at the GeorgetOlyn School of :Medicine , both in the Dis
triet of Columbia. Undoubtedly, Dr. Brandt is one espeeial1y quali-
fied to make the affdavit.

He states that he has examined respondents ' truss and sets ont vari-
ous things the truss will and will not Hceomplish in line with the claims
111ade which '''ere involved in the original proceeding. A comparison
of the af!davit "ith thc findings as to the facts clearly points out in
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,yhat respects the findings as to the facts are not correct, in the opinion
of the affant.

Section 5 (b), quoted above , cont.emplates reopening of proceedings
in circnmstances similar to those present here , only ;' after notice and
opportunity for hearing. :' The motion here '''as served upon re-
spondents ,Yithout a rule to show cause. 110w8ve1', as previously in-
dicated , respol1l1ents subsequently by their counsel filed an an::\yer in
which it is stated that. they have no objection to the granting of the
motion. Any procedural deJect in the proceeding that may have
existed prior to the filing of this ans,ycr llay be consiclel'ec1 to be cured.

Our approval of the situation here, 110weVe1'1 should not be consid-
ered as a precedent in future similar proceedings. The Commission
expects the procedllal requirements of Section 5 (b) of the Federal

Trade Commission Act and its directives implementing the sanlP to be
strictly observcd \\ith due rcgard to the requirement as to notice
and opportunity for hearing.

As indicated , the motion before us is uncontestc(l. The supporting
affdayit gives the Commission an ndertuate factual basis, in the ab-
sence of any contest , which it may propcrly consider as determinative
of the factual matters im-olved. The fact that the Ol'if!inal order to
cease and desist herein is more restrictive than those in subsequent

cascs is an uncontroverted fact. Cf. Doubs Tl"l 8 Co. , l11C.. Docket
5808 , issued \.pril 3 , 19.')2. It 1'ol1O\\s that respondents arc thus

placed at a competitive disadvantage. It is elear , therefore , that there
is suffcient public interest to justify the Commission in granting
the motion in the InilllneT and form as prayed. 'Ve accordingly are
granting the motion.

148 F. T. C. lOD0.
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Decision

IN THE 1fATTER OF

UNION CIHCULATIOX CO. , IKC. , ET AL.

ORDER, orn-nox, ETC., IN REGARD TO TIlE ALLEGED \'IOLATIOX OF THE
FEDEHAL TRA_DE COl\n-nSSION ACT

Docl,:et 5978. Complaint , Apr. 15, 1952-Decisron, Jan. , 1955

Order requiring foul' corporations and a partnership. located in three States
engaged in obtnining magazine subscriptions through door-ta-door solicita-
tion pursuant to authority granted them by publishers , (loilJg a combined
business of some $15 milion annually and constituting a substantial portion
of the industry in the "Cnited Stntes , to cease cooperating in a "no-switching
agreement uncleI' which they agreeclnot to employ parties who had vreYious-
)y been actiycly engaged for tl1emse)yes or others ill soliciting magazine suu-
scriptions, and ceased and limited their efforts to outain nwgazine subscrip-
tions fur )luhlisbers unless 018 J)ublishers refused or discontinued auth()rit
to solicit suhscriptions for their llHlgflzines to agencies emploY-lng sales rep-
resentatives former);v connected with other subscription flgencies.

Before 111'. 11'iUiam L. Pack hearing examiner.

111r. Lynn C. Pa11Zson and JJh' . T. Jlm'old Scott for the, Commission.
lfl'. Ben)amhr KiT8chstein and JJll'. Gilbert H. lFeil of Xew York

City, for Union C il'enlation Co. , Ine. , and along with-
11fT. JJfurtimer JI. Lerner of New York City, for ational Circula-

tion Co. , Inc. , and Periodica 1 Sales Co. , Inc. ;
il11. WilZmn J'. Kenefick of Iichigan City, Ind. , and Jh. F. Ken-

neth Dempsey, of South Bend , Ind. , for Publishers Continental Sales
Corp.

iiII'. A. TraIler Socolme of Kcw York City, for Leo E. Light and
Roy C. Hodge.

IXITIAL DECISIOK llY WILLLDI L. PACE: , IIEARIXG EXA1IIXER

1. The complaint. in this matter charges respondents , all of whom
are engaged in the door- to- c1oor solicitation of magazine subscrip-
tions, with violation of the 1; ec1eral Trade Commission Act: through
the making of agreements that they will not. employ fiB sales repre-

sentatiyes persons who cl11ring the previous year han' been connected

in a similar capacity ,,,ith other subscription agencie.s. Certain other
related practices are also attacked in the complaint. After answers

had been filed by respondents, exte,ndec1 henrings ,"ere held at. which
evidence both in snpport. of and in opposition to the charges in the

complaint was received , such evidence being duly recorded and filed
in the offce of the CommissIOn. Upon conclusion of the reception of


