
734 FEDERAL TRADE COMMISSION DECISION

Decision 51 F. T. C.

IN THE MATTER OF

PERMANENT STAINLESS STEEL, INC. , AND PRESSED
STEEL CAR COMPANY, INC. (NOW KNOWN AS "G. S.
INDUSTIUES , INC.

ORDER, OPIXIOX, ETC. , IX REGARD 'IO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COllDnsSIO ACT

Docket 6010. Complaint , J1dy 195B-Decision, Feb. 1, 1955

Order requiring a manufacturer of stainless steel cooking- utensils with general
offces in Chicago, and its corporate sales agent in Houston, Tex., to cease
representing falsely-chiefly by meanS of demonstrations of said prodncts
before groups of prospective buyers at which time advertising matter sup-

plied by the manufacturer was distributed-that the consumption of food
cooked or kept in aluminum utensils would calise cancer and was hazardous
to health , and that preparation of food in aluminum caused formation of
dangerous poisons; that use of their utensils would vromote and insure
better health , was necessary to health , would prevent gallstones and stomach
tronbles and help build up a good digestive system; and to cease making false
representations concerning the therapeutic effects of ,arious mineral

elements in the diet.

Before l1fr. Abner E. Lipsco1nb he,aring examiner.
Mr. R. P. BellingeT and 3fr. Joseph Callmvay for the Commission.
Hamblen 

&, 

Bobbitt of Houston , Tex. , and Patterson, B ellcnap 

Webb of New York City, for Permanent Stainless Steel , Inc.
OI"Wine, Connelly 

&: 

Chase of New York City, and Steptoe 

Johnson or \Vashington, D. for 1). S. Industries , Inc.

INITIAL DEC1SIOX BY ABNER 1 . LIl'SCO),IB. HEAHIXG EXAl\IIXEH

The complaint in this proceeding charges the two respondents "with
making fa1se representations ftl1d disparaging statements l'clative to
aluminum cooking ware , in connection with the sale and distribution
or stainless stee1 cooking utensils, in violation of the Federal Trade.
Commission Act. Subsequent to the submission of respondents ' an-

swers and the receiving of evidence in support of and in opposition

to the allegations of the complaint, it shpulation as to the facts was
cnte1'8(1 into by and bet'i\"een counsel for rpspo1l1ents and counseJ
supporting the cOlnplaint.

Under the terms of this stipulation all the faetual issues in con-
trc)\ersy Hre resolved except that pertaining to the responsibility of

respondent Pressed Steel Car Company, In('. for the false re,presenta-
tions and disparaging statements made or(11)' by the salesmen em
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ployed by respondent Permanent Sta.inless Steel , Inc. in cOllnection
with the sale of stainless steel cooking utensils. The evidence con-
cerning this issue , consisting of Commission s Exhibits 5, 7 and 43

through 48 inclusive , and the tcsbmony of v\ritn8sSCS Reed , Davis
.faI'cy, Hastings and Kusch , is adopted by referenee in the stipula-

tion, and the initial rm ponsibility for jts factual interpretation is

entrusted to the :Hea-ring Examiner. Accordingly, the exclusive basis
for the findings as to the facts and conclusions hereinafter made is
Lhe aforesaid sbplllati011 , including the evidence adopted theroin by
re:1erence.

1. Respondent Permanent Stainless Steel , Inc. , hereinafter referred
to as Respondent Permanent, is a Texas corporation, with its offce

and principal place of business 10clLted at 5609 Alameda Street
Jlouston , Texas. Respondent Pressed Steel Car Company, Inc. , he1'e-
inafte.r referred to ns RpspoJ1(le,nt Pressed Steel , is a corporation

organized , existing and doing business under and by virtue of the
Jaws of the Statp oi' DeJa'\rare

, -

with generaJ offces located at 6 Korth
1ichigan A venue , Chicago , Illinois.
2. In December, 1949 , llespondent Pressed Steel purchased the busi-

ness of the Solar-Sturges l\fanufacturing Company, including its
cookware division. Therea.fter, since tTanuRry, 1950, Hespondent
Prcssed Steel has been and llQ'V is engaged hl the business of manu-
facturing and selJing stainless steel cooking- utensils under the name
of Solar-Sturges :Manufacturing Division of Pressed Steel Car Com-
pany, Inc. The cooking utensils so manufactured and sold are desig-
nated "Permanent 8taiuIe,ss Steel :' and the trade mark bearing this
brand name is impressed on each piece of stainless steel cookware made
a.nd sold by Solr.r-Stllrgcs l\fanufacturing Division of Respondent
Prossed Steel.

3. Prior to 1950 Hespondent Permanent operated its business under
a franchise as the exclusive distributor of Permanent Stainless Steel
cookware in the States of Texas , X ow :Mexico , Arizona and Oklahoma,
for the Solar-Sturges :)Ianufacturing Company. On :)lay 1 , 1950

Itcspondent Pressed Steel renewed the aforesaid franchise by an agree-
ment with Respondent Permanent.

4. Respondent Pressed Steel causes and has caused said stainless
steel cookware, upon order , to be transported from its place of business
ir. the State of Illinois to Respondent Permanent at its place of busi-
ness in the State of Texas. Respondent Permanent is now , and for
several years last past has been , engaged in the sale and distribution
in commerce of said product , and has caused some of said product

5S--
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when sold, to be transported from its plaee of business in the State of
Texas to purchasers thereof in other states of the United States.

In the course and conduct of their business, as aforesaid , respondents
are now and have been in substantial competition with other corpora-
tions and parties likewise engaged in the business of scHing and dis-

tributing cooking utensils in commerce between and among the various
states of the United States. The volume of respondents ' business in
cooking ntensils il1 commerce has been and is substantial.

5. Respondent Pressed Steel has sold and sells its cooking utensils
to Respondent Permanent , which , in turn , has sold and sells said prod-
uct to the ultimate purchasers principally by personal solicitation
through the meclimn of its agents and represcntatiyes , hereinafter
called dealers. J\ onc of the capital stock of Hesponclent Permanent is
owned by Respondent Pressed Steel. Respondent Permanent's sales
are not limited to products manufactured by Respondent Pressed Steel.

6. The principal method of selJing employed by Respondent Per-
manent:s dealers has been by the giving of dinners and demonstrations
before gronps of prospective purchasers. At such dinller parties sales
t.alks have been made and are made \vith respect to claimed advantages
of Permanent Stainless Steel cooking utensils in connection with the
prepa.ration of f(Joc1, and with respect to claimed disadva.ntages of

the cooking utensils of competitors, particularly those made of alumi
num. The material for such sales talks has been furnished to the
dea leI's by Respondent Permanent. Both the demonstrations and
sales talks have created the false impression a.mong some purchasers
and prospective purchasers in commerce that the consumption of food
cooked or kept in aluminum utensils wiJl endanger heaHh by causing
serious and dangerous poisons or specific diseases such as cancer, ar-
thritis , polio, etc. Such demonstrations and sales talks have further
created the false impression among some purchasers and prospective
purchasers in commerce that the use of Hespondent Pel'manenfs cook-
ing utensils win be conducive to health by building up a good diges-
tive system and by preventing ga11 stones and stomach trouble.

Aluminum has been used in the manufacture of cooking utensils
for many years. During that period of time , it has been found to be
a highly satisfaetory material for use in cooking utensils. The con-
sumption of food cooked or kept in aluminum utensils is neither
detrimental nor hazardous to the health of the users thereof by reason
of the use of aluminum utensils; no poisons are formed from the
prepara60n of foods in aluminum utensils.

7. Respondent Permanent has made statements by means of bro-
chures and pamphlets distributed in commerce to the effect that
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Dr. ::Uayo , the well-known physician and surgeon , has stated that
most diseases are traceable to faulty diet.

'''

; and that ""'Vater , used in
cooking, transmits, as a consequence, 212 F. heat into food and de-

stroys as much as 45% to 55% of the mineral contents in these foods
which statements were and are faIsc.

llespondents Permanent and Pressed Steel have falsely represented
by means of advertising material distributed in commerce, that the
sulphur, phosphorus, chlorine, fluorine, iodine, and other mineral
elements contained in food intended for human consumption, are de-
stroyed , damaged, or injured oy the heat resu1ting from cooking
methods other than Respondent Permanent'

S. Respondents Permanent and Pressed Steel have also falsely
represented , by means of a brochure , distributed in commerce , which
depicted a child, under the heading "Food for Health " flanked by

representations associating certain functions or structures of the body
with certain specified mineral element.s, and stating that silicon is a
11eeessary nutrient for well-being; sodium and ch10rine for the com-
plexion; iodine , calcium and phosphorus for the heart; chlorine and
-odium for the joints; phosphorus for the nails; fluorine for the
bones; potassium and chlorine for shapeliness; chlorine and sodium
for clear skin; magnesium , su1phur , sodium and iron for proper di-
gestion; phosphorus , iodine and manganese for the nerves; magnesium
and phosphorus for the blood; and sodium for the ligaments.

A printed chart or table included in said brochure reads as fol1ows:

Esscntial OJ'ga.nic
MfnCI. /. Snits

Slllphnr-
Brain , ::Terves , Liver

Phosphorns-
Brain, :I * *

CalciuIl-
.. '" * Lungs

::Iagnesium-
::Terves , Intestines

Potassiull-
Tissue , Glands

Chlorine-
Glands , Intestines

Fluorine-
Lungs , Tendons , Veins

SodiuID-
Glands , Stomach , Blood

Effects
Purifies-tones system-intensifies feeling

and emotions

Xourishcs the brain cells: builds po\ver of
thought; stimulates growth of hail' and
bone,

, 0; * ; gives vitality, endurance; heals
\-vounds; counteracts acid,

Relaxes nerves; refreshes system. Prevents
and relieves constipation.

Liver activator; strongly alkaline; makes

tissues elastic, muscles supple, creates

grace , beauty, good disposition.
Cleans; expels waste; freshens; purifies

disinfects.
Strengthens; cements, builds resistance;

hardens,
Aids digestion; counteracts acidosis; halts

fermentation; purifies blood; dissolves
congestion.



738 FEDERAL TRADE COMMISSION DECISIONS

Decision 51 F. T. C.

Rsu:ntialOrganic
Jli,lIeJ'(1lf;alts ljects

'" * *'

; normalizes gland and cell action;
€jects, and counteracts poisons.

Giyes keen hearing; sparkling eyes , pearly
teeth a d naBs; glossy hail' ; tones system.

Increases resistance; strengthens; co-ordi-
nates thought and action; improves
memory.

lodine-
Glands, Brain

Silcon-
Kails, Skin , Teetb , Hail'

l\anganesc-
Heart , Brain, 'l' isslles

The use of the above-described brochure, Commission s Exhibit 5

"as discontinued by respondents in lay, 1852.

9. By means of the aforesaid printed chart or table, respondents
have falsely represented and implied that sulphur purifies and tones
the human system and intensifies feeling and emotions; that phos-
phorus nourishes the brain cells; builds power of thought , and stimu-
lates the growth of the hair; that calcium gives vitality and endur-

flnce, heals wounds , and counteracts acids; that magnesium relaxes
nerves, refreshes the human syst81n , prevents and relieves con tipa.
tion; that potassiuln is a liver activator makes tissues clastic and
muscles supple , creates grace, beauty, and a good disposition; that
chlorine cleans , freshens , purifies , disinfects , and expels waste from
the human body; that fluorine has a teneficial effect on the lungs
iendons and veins by strengthening, cementing, hardening and build
ing the resistance of those tissues, tendons and veins; that sodium

aids digestion , counteracts acidosis , halts fermentation , purifies blood
dissolves congestion; that iodine normalizes glands and cel1 ttetion and
ejects and counteracts poisons; that silicon gives keen hearing, spar-
kling eyes, pearly teeth and nails and glossy hair, and tones the human
system; that manganese increases resistance , strengthens thought and
action , a..nd improves memory.

10. Minerals are not appreciably damaged or destroyed by the heat
used in any method of cooking. Vitamin C and some elements of the
'litamin B complex are destroyed by prolonged high temperatures;

other vitamins are not. Depending upon the solubility of the com-
pound in ,vhich they occur in fooc1s minerals and Vita,mins Bl and C
are leached O lt in boiling water. If the I\"ater is not consnmed as
part of the diet there is it loss of these food elements. The amount.

of loss depends on the amount in the food before cooking, ,vhich in
turn depends on the soil in which grmul , the manner of harvesting
and storage , and the exposure to light and air between maturity and
preparation.

11. As previously stated , at the giving of dinner parties and demon-
strations before groups of prospective purchasers , advert.ising liter-
ature has at times been distributed to prospective purchasers. Two of
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such advertising folders, known herein as Commission s Exhibits 5
and 7, have been , at Respondent Permanent's request, printed and sold
to it by Respondent Pressed Steel. Commission s Exhibit 5 consists of

a printed folder which describes Permanent Stainless Steel cookware
presents a "Food for Health" chart, describes the free dinner party
offered to prospective purchasers , and states that, after the dinner

We give a brief talk on thc hcnefits of health cooking * * * , We even clear
tbe table and wash the elLsbes. rhis is our methocl of demonstrating amI 
"'ertising our pl'ocluct and to further show our appreciation fol' the privilege of
llsing YOl1' bome we present: you a beautiful gift-frce,

The entire advertisement is over the name of Respondent Pressed
Steel , a.nd the name of Hespondent Permanent, cloes not appear thereon.

Commission s Exhibit 7 consists of a folder substantiaJly the same as
Commission s Exhibit 5, except for the omission therefrom or the
Food for Health" chart. Both of these folders ask the interested pub-

lic to "Let us demonstrate in your home how Permanent cookware
1:eals in food values and flayOl'

The USe in the above- c1e cribed advel'tising literature of ihe words
'iye

:' "

our" and " " with it specific authorization for oral statements
by salesmen contained 111 the words ",Ve give a brief talk " over the
name of Hesponclent Pressed Steel , created tJ1C appearance to prospec-
tive purchasers that the salesmen presenting such literature and giving
such talk were the authorized agents and spokesmcn for the manu
facturer of the cooksvare described therein. Indeed , .Respondent
Pressed Steel . nS'i\' ell as Respondent Permanent admit in the stipula-
tion as to . the facts tilat:.iJieji (;Ti fdbuted I-a-lse statemeJ1ts thi oug11 tEe
mcdjum thGse . f..IJ 1'?, or - b ().0h111' l:l e "acti\'E coope ati(m .
Respondent Pressed Shiel wIth its distrihutors - " sitIcsiiien iii --pro-
moting the retail sale of Permanent Stainless Steel cook'iynre is further:
shown by its so1icit tionof saJesmen in . the July, 1950 issue9f\
Specialty SaleSm,l)l)J.ag .ig , ipan advertisement addressed only to 

prospect.ive salesmen. Thereil . Hcsl)ondei-it- J) ssed Steel. i1?vi ec1

I)el's6m:-tu be-cojne, sales111ell of J ermanent . t?: nless Steel cookwa1:
nd to work with estabJishec(clistr1bntors in their own territory. In

such itdvcl'isement, interested prospective salcsI11en were nvjtec1 to

submit infon-nation concerning themselves to Respondent Pressed

Furthermore : the continued effort on the part of He,spondent Pressed
Steel to create in the public mind confidence in the salesmen promoting
its product and to obtain thereby an increased volume of sales thereof
is show11 by the publicat.ion , subsequent Lo the issuance of the com-

pJaint, in the ovembel' , 1052 , and J anl1ary, 1953 , issues of Good
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IIousekeeping l\Tagazine (l,nd Parents ' IHagazine , of an advertisement
of Permanent Stainless Steel cook\\are , in which Respondent Pressed
Steel represents that "Each Permanent cookware representative is a
reliable businessman bonded after careful investigation." In the
J uJy, 1953 issue of Good Housekeeping :Magazine, Respondent
Pressed Steel invites the public to "1Velcome your authorized Perlna-
nent representative when he calls for an appointment."

In the face of the above facts , Respondent Pressed Steel contends
that it is not responsible for the oral statements made by the salesmen
of stainless steel cookware at the free dinner partjes which were oJ
fered in the printed advertisements prepared by Respondent Pressecl
Steel , and for which it acknowlodges responsibility. Tfiis contention
is based upon thetechnicaltheoryJbat Respondent Pr ssed Steel is
legallYinsulafed from the rctaildistribution of its product, in that

?l- 111 ,Pressed S1R:eL.ni

!!.

lll' ?1c1 seflsits p oduct. to inde-
pendent distrjbuto

, _

.Qjn, tur ~A13trjbute it to the p c:hasingpub-
he throughsale.smcn, cal1ed dealcl's who are not R,cspondent Pressed

teel' s empl()y' ltpgr:,

~~~~~

wl1(Jm it has no control.

This-contention is diametric,;11y opposed to the basic concept of
fair &ailngirrj)llcit intnc1'ec1er,;rTi'ic1eQommissioI\A.ct. No 11lan'
ufaCturei can , in justice fostc 1l1 t, minds pl'ospBct.iYe pnrchasers
tlie impressiOJitliat asalesriariselliii flfSproduct is its authorized re,p-
!esentative ' and demOiistf lt6r - tlieYefol , and thereafter ' haying en-
joyed;lhrough thee!forfsof sucn' salcslnaiJ , a substantial volume of
sales of such product, disClaim responsibility for the faJse represenia-

Ori' , either oral 0'1' ,,,:r"iH,eri , byp1 Jinsofwpichsuch sales were manE'o

co: rCL rslOXS

The acts and practices of each respondent, as set forth aboye , ha ve
had the capacity and tendency to mislead and deceive a substantial
number of the purchasing public into believing that the faJse repre-
sentations and falsc impressions created thereby were true , and to in-
duce a substantial number of the purchasing public , becausc of snch
erroncous and mistaken belief , to purchase substantial qua.ntit.ies of
respondents ' products. As a result thereof , trade has been unfairly
divcrted to the respondents from their competitors , in consequence. of
which substantial injury has bee,n done, by re,sponc1ents to competition
in commerce between and among the YHrious state.s of the rnitecl

States.
The methods , a.cts and practices of rcspondents, as hereinabove

found , are all to the prejudice and injury of the public and of respond-
ents ' competitors , and constitute unfair and deceptive acts ancl pl'ilC-
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tices and unfair methods of competition in commerce within the in-
tent and meaning of the Federal Trade Commission Act. According-
ly, it is concJuded that this proceeding is in the pub lie interest, and
that respondents should be required to cease and desist from such
practices , as fol1ows:

ORDER

It is oTdei'ed That the respondents, Permunent Stainless Steel , Inc.
a corporation, and U. S. Industries, Inc. , a. corporation , formerly
known as Pressed Steel Car Company, Inc. , a corporation , and their
offcers, agents , representatives and employees , directly or through
any corporate or other device , in connection with the offering for sale
sale or distribution in commerce, as "commerce " is defined in the Fed-
eral Trade Commission Act, of cooking utensils made of stainless steel
or any other products of substantially similar composition , design
construction or purpose, do forthwith cease and desist from repre-

senting, directly or by implication:
1. That the consumption of food cooked or kept in aluminum uten-

sils will cause cancer , or is in any way detrimental or hazardous to
the health of the users.

2. That the preparation of food in aluminum utensils causes the
formation of poisons.

3. That cooking food in utensils in which water is used , or by any
method or process other than in respondent.s ' utensils , will , by reason
of the heat or otherwise" result in appreciable damage or destruction
to minerals.

4. That the use of respondents ' cooking utensils win promote or
insure health , or is any more conducive to health than the use of any
other recognized cooking utensils.

5. That the use of respondents ' said products wil be of any benefit
in the prevention of gall stones or stomach troubles , or in building up
a good digestive system.

6. That the sulphur, phosphorus , chlorine , fluorine, iodine, or any
other mineral elements contained in food intended for huma.n con-

sumption , arc destroyed , damaged or injured by the heat resulting
from cooking methods other than respondents

7. That silicon is essential Tor proper huma,n nutrition.
8. That sodium or chlorine has any specific eUed on the complexion

or the skin; iodine, calcium or phosphorus on the heart; chlorine or
t:odium on the joints; phosphol"uS on the nails; fluorine on the bon(,B;

potassium or chlorine on sho.peliness; magnesium , sulphur , sodium
or iron on the digestion; phosphorus, iodine or ma,nganese on the
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nerves; magnesIUm or phosphorus on the blood; or sodium on the

ligaments.
9. (a) That sulphur purifies or tones the human system , or intensi-

fies feeling or emotions.
(b) That phosphorus nourishes the brain cells , has any effect on

the power of thought, or on the growth of the hair.
(c) That calcium has any effect on vitality or endurance, heals

wounds , or counteracts acids.
(d) That magnesium has any eiTect on the nerves , refreshes the

human system, or prevents , or , as contained in human food , will relieve
constipation.

(e) That potassium is a liver activator, makes tissues clastic or
muscles supple, creates grace or beauty or has any influence on o11e

disposition.
(f) That chlorine cleanses , freshens , purifies , disinfects , or expels

waste matter from the human system.

(g) 

That fluorinc strengthens , cements , hardens or builds the re-
sistance of the lungs, tendons or veins.

(h) That sodium in human food aids digest.ion, counteracts

acidosis , halts fermentation , purifies blood or dissolves congestion.
(i) That iodine normaJizes glands or cel1 action , or wil eject or

counteract poisons.

(i) That siJicon has any effect upon the hearing, the eyes , the teeth
the nails , the hair , or any othr:r organ or function of the body, or tones
the human system.

(1;;) That manganese increases resistance , strengthens or coordinates
thought or action , or has any efiect on the memory.

OPINIOX OF THE CO)BITSSION

By SECREST, C011missioner:

Presented for determination here is the appeal filed by the responc1
ent U. S. Industries, Inc. (formerly Pressed Steel Car Company,
Inc. ) from the initial c1ec1sion of the hearing examiner which ruled
this appellant and respondent Permanent Stainless Steel , Inc. have
enga.ged in unfair and deceptive a,cts and practices and unfair methods
of competit.ion within the intent and meaning of the Federal TnLde
Commission Act.

Appellant alleges that the primary issnes presented by its appeal is
whether U. S. Industries, Inc. is responsible for the actions and state-
Inents of the ot.her respondent in this proceeding, Permanent Stainless
Steel , Inc. (hereinafter referred to as "Permanent" ) or of the repre-

sentatives , dealers or agents of Permanent, and whether a cease and
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desist order could issue against appellant based upon statements in a
brochure, the use of "d1ich \fas discontinued prior t.o the issuance of
complaint. Appellant also takes issue with Paragra.phs One through
Five of the order attached t.o the initial decision , alleging that these
paragnlphs are based solely on oral misrepresentations by respondent
Permanent' s dealers and representatives, and not on materia.l fur-
nished by it to Pernmnent. A ppellant additionally requests modiflCa-
6011 of Paragraph Six of this order, though admitting that the claims
prescribed therein are based on a brochure printed by it and furnished
to Permanent for dist.ribution to its dealers.

The facts are not in dispute. Appellant U. S. Industries. Inc. is en-
gaged in t.he manufacture and sale of cooking utensils ,,,hich are pur-
veyed to the publi( under the brand name Permanent Stainless Steel
Cookware. ApP T!_ e.1l its oducts p-ro gl:!ut the 99.un~1'.
thrc:ugh . fourteen. distributors, i ls:lu ng respondent PermflI1ent
which is the exclusive enfranchised dealer for these utensjJs in a four-
state area. Appellant" sells its ookwaTe to -respondent Permanent
which , in turn , promotes oJesof"itsp Oi!.licls To . il1hmate users princi-
pally through the course of dinner pa):ti f111.d dcmonstratioJlS C011-

ducted by Permanent' s sales representatives. The orCler in this matter
is directed against both appellant and respondent Permanent: but re-
spondent Permanent has not taken an appeal from the exarniner s ini-
tial decision.

The complaint, under which this proceeding was instituted , has
charged that appenant and respondent Permanent, through the Jat-
ter s agents , represe,ntatives Or employees , have engaged in misrepre-
sentation of appellant's products , in commerce, in the respects therein
alleged, and falsely disparaged competitive cookware, particularly
aluminum. Contained in the record is a stipulation between counsel
which conclusively establishes that, during the course of the sa.les

talks , false statements have been made by salesmen to the eflect that
the consumption of food prepared or kept in aluminum utensils wil
endanger health by causing ca.ncer and other diseases. It similarly
appears that during these demonstrations , stateme,nts have been made
whicb falsely represent that respondent' s wares wil be conducive to
health by building up a good digestion and preventing gallstones and

stomach trouble. The 1a t iaLi.2E- fal E~I2 I0_ .t.ions was
furnished0it Jepr entntives by respondent Permanent.

The in tial decision found that the . statements contained in cm:taip:
x:-foJders presented by appellant over lts own name and sold by lt to

respondent Permanent and other distributors foruse promotliig

~~~

atdTilne and other demonstrations , ha.ve served to.
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the impre ion among prospective purchasers _that the salesmen con
gucting the presentations are the representatives of and spoke:3men for

, the appel!arit. The initial decision holds that having fostered the im-
pression that the salesmen selling its product is its authorized repre-
sentative and demonstrator therefor, and having thereupon enjoyed
a substantial volume of sales through the salesman s efforts, appellant
cannot then disclaim responsibility for the false representations by
means of w hieh such sales were made.

In interposing objections to the decision s ruling that the manufac-
turer mllst be deemed to share responsibility for the oral misrepresen-
tations of the salesmen , appel1ant contends that. the language of the
folders fnrnisbed by it has not conveyed the .impression that respond-
ent Permanent's dealers were appellant's representatives. vYe think
this contention is wholly without merit. :E atu1tI?g ppellant's stain-
less steel cookware anclgyer appellant's lUlm e folders solicit. pros-

?cfive CJ-i aser8 lis n()llstrafg l!--YPltr home how perma-
nent- ookwaresea1s in fooclv-alues and flavors,J' As set forth in the
initial decision , the folder also states:

'" * * w - gi,e !1 talk 
C?ll l,_e benefits- of. health cooking. * * * We CYCIl

c1ear the tahle- and wash the dishes. This is om method of demonstrating and
a(1

~~~

JL dltr !1roai) - and 16 - f111:nler shtn\ - (flil ftppi;ecia horl - foi; the- lil'i vilege
of using yourbome :-e presentyou1rilemltiJufgrfl=Uee.

- - -

liti;J1mlly, by m its - del;Sdei;i ting a child flanked by
representations associating certain functions of the body .with speci-
fied mineral elements , appellant has represented , nmong other things
that these elements \\'ill normalize gland and cell action , aid digestion
increase resistanee, coordinate 1 hought and action , find improve mem-

;,ory, which statements and others appellant has stipulated are false.
The examiner recommended issuance of an order against the false

statements contained in appellant' s folders, and found that such fold-
ers had served to create the impression that the salE;smen were the

representatives and spokesmen of the appellant. By pl!,ciQg2ll_the
a))2~--f respondenLEe':lIaIlent J1rue!:jtsJlgme, thefoJders referred
, knowing that they would be used by respondent' scleale,' s andrep-

"-- - -- -- -- . --- - -- . -

tatlves 11 promo l1g Itspr,,Clllct,_ ''PR l1antfl1rllshed a means by
vhi li- pectI cllase ouldbeun ly nfluel1ccd and misled.

;W1ievetlh r ihe eXalnlner was correct in hoJding that appellant

sGh;;refore l;e- . resPOn:dellt Permanenil'esponsibiJity for
\ thefalse cl"imsllade.' n

\.. ' -

Appen-;;;tc(mtends that even admitting responsibility for the state-

C. Howard Hunt Pen Co. v. F. T. C. 197 II' . 2d 2i3; F. T. C. v. lVin,qted Hosiery Mi.s
253 V. S. 4!.3.
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ment8 contained in its folders , it should not be held under Paragraphs
One throughFive of the order, which it contends are basedsolely on
fa(!risl iserltiJloll.-Jiiis.fRlident"Perma,nent' s salesmen

, -

arid not
on statel1ents . can tajnedillits publl,;iilions. VVet1iiiil, iTlereTsll itle
doubt tha.i the role_of.Jnoying.spirit 

- "

i)1-i110i1"al'" ilithe UconduCtor
oral salespr_esen1;tiOlLlY11EimP1Je noappemiiirbj its advertising,
and tjl"t' apparena.1JjJ.Qrit " for the- il'a) miSfejWesentatioiiscoiil
be and was ascribed to these ies)i1eJlbecause 6rap1"ellarit'sadver-
tising. - Nor- we- it1nat s ' rgc' - llilder the' appeai;t' hat
an aCtual agency relationship may not have , in fact , existed between
appe11ant and these salesmen.

In Standard Dist".ibutOTS v. Fede1'1 Trade Oommission 211 F. 2d 7

(2d C. A. 1954), Judge Learned Hand , in upholding the Commission
order with respect to a corporate offcer named in his individual
capacity as a party to that proceeding, said, in part:

It is indeed true ihat this results in holding such an offcer responsible for
the eon duct of those who are not his agents; * * * TIowever, we do not see that
it is any severer a responsibilty than that of a principal for the conduct of bis
agent within the scope of an "apparent authority" that he may have done his

best to circumscribe. It is true that "apparent authority" has at times been said

to result from estoppel; but that is Ilot true for the prineipal is held, even

though the third person does not rely in any way upon the authority; as, for
example, in the case of a tort. As Professor .Wigmore long ago pointed ant, the
doctrine in snch eases is a more or less rationalized vestige of altogether different
notions whose provenience goes back to the archaiC 1a\v of Rtatus. So far as

it any longer satisfies 0111' present demands of justice, it is lJeC311Se, since the
principal has selected the agent to act in a venture in whiCh the principal is

interested, it is fair, as between him and a third person, to impose upon him
the risk that the agent may exceed his instructions-subject , indeerl , to limits
yaguely left open, upon his "apparent authority.

Mueh the same argument seems to 118 to be permissible , when , as here, no

agenc;r exists.

The stateme.nts made during the course of the oral sa)espresentR
ti ons-ml:lstbcc-oiislrued i 1 t ()f iJr t.tel1dant circulrl fll1
;,iCludirig theaPl5ellant' s folders in lmnc1 and the purchasers ' probable

ndersfal1"di1 ?fqle s atus exisfA1ig JJet,veenappellant andth
nen alHl his - errirlq - thereon, The Commission , indued by statute
with tIle public int.erest/ not hound by common law principles of
agency in fulfilling its statutory lTmndate to protect the public from
deception. lH3 omary ncl

py()q

J21 1.pJi9, !:L()!1 fr?m 
:ppe.J1. 11YS

furnishing reSP ()J ;-iE-Penllt t's representatives ,,,ith brochures

Restatement oj Agenoy, Sec. 159 (c).
.3 Responsibility for Tortious Acts, VII I-arnHd Law ReviQw,

rdison Co. 239 Fed. Rep. 405; affd. 242 Fed. Rep. 923 (C. A. 2).
438 Stat. 710; ' itle 15 1.. S. Code, Sec. 45,.

pp. 397-40;,; Itidd 
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COllt 2g-- I?.t ims , under its name, would seem to b - tl1f1_ this
t'sallth9, Y.t2_

~~~

)iL l?el1?- t wa i thou t-liniit"a tion for -the
LtrE~_ (?t ).9~--

~~~~

E!0!!-_
fro?1- beii1g- de. -The purchaser oul c1

reasonably believe that appella:iii Ill rconsented to the sales misrepr
se- 1Fiii iila::_ tfii

~~~

19) eJ?)\ Jjehnlf by the salosmen
!,ortjngto for it. We thinlrtheappelIant , by furnishing thesp

lders to his distributors , provided a very effectiyc shell to he used in
Tl;' ll-Sto ;-l s foral)pllant:s wares. 11o\\81'e1' , he is not absolved

by the fact that, to the shelI , the salesmen may have added a few buck-
shot of their own.

,-y e (J

~~~~

Jl_iT1

!,~_ :.~_

ed _ tp:p llant , that no express state-
111cnt i ?onta Il_ .ti

~~~

l ) Jh_ ffect "that - prospective PUl'-
- - chli:seTs :E:l ttlle clea.Iersto be a llant's representatives , or that
no statement appea) s there iIl_ U.G)lting_ tJ! j)les - salesmen sought to
Qmi)lta;3iLj ditroii2Ii"

~~~~~

.r?hasers

, _

he reI ationshi p with
appellant ,,'hich was attributed in sucIipromotional material. We
rle,em - 1it ifP il"s.Q-:UiilItJi Lve never expresslY
approvedt,he oral misrepresentations under consideration here, in the
course of specific sales transactions. NQr',)s it controlling, moreover

/ as additionally urged under the appe,tl hat appellant may have
lacked dis- axv m1J1i.QJ iTY=-Qi =sales1l_en -- wIlD - lnisrepresen te c1 its

, '

ool,, re.
Heference appears in the initial decision tq " QIt.i

engaged in by t.he appellant, one of which solicit.ed prospective sales-
men to contact appellant for employment in selling cookware with its
distributors. In other advertisements, likewise incorporated into the
stipulation by reference , the statement appears , among others that

,//"

Etch Permanent Cookware rCpl'eSeI tative is a reliable businessman
;' bonded after clli-:etu"f E1vestigatiOJ1." Appellant urges that the latterl . C- -- -

..- - - -

of these two ciilegories of magazine advertisements cannot be con-
sidered as proof that the concern has held out the dealers as its repre-
sentatives. The advertisements further state that the products are
sold through independent distributors aDd their courteous local repre
sentatives , and in certain of them the public is solicited to participate
in the free dinner parties conducte(l by "your local Permanent repre-
sentative." The advertisemcnts in qucstion clearly evidence appel

, / ,

(janes active cooperation wifE C1ef1.lei ;:ln:p" oinoting the retail sale of
(:its cookware. It ,,,auld lie inij,ropel to conclude that the statements

20ntained in the magazine advertisements could not be deemed to con-
stitute evidence relevant and material to a cletermilHL60n of whether
appellant may have held salesmen out as its representatives.

It is contended additionally that such latter magazIne advertise-
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ments may not. be properly considered as proof that appellant has heJd
the salesmen out as its representatives for the reason that they were
not published until after this proceeding was instituted. In the situn.
tion here presented , it is not necessary however , to pass on this point.
""Ve note in this connection that the initial decision did not rely UpOlJ
these advertisements as controlling to the conelusion in question , but.

rested its determination, instead upon statements conta,ined in the

folders. This is evident when it is considered that the decision below
when referring to these magazine a.cyertisements , found that their dis-
semination attesteel a "continued effort" by appellant to create con-
sumer confidence in salesmen promoting its products. The conten-
tions advanced under these aspects of the appeal are accordingly

rejected.
It is ac1di1.ionaDy urged in the appeal brief that this proceeding is

now moot \vitll respect to appclJant' s practices ina lll. c:I

.._.

ll?_

of the deceptive .fQld T:' 2E9yoclll reE; \Vas disc01 tinn 0-. )J'-n:,-. JPQ.

approximately t q rlJ nths.pEi0. ' JQhwti ltign of this ,
Even a.ssuming, arguellclo, that appellant does rlot now contelnpiate
recirculating the deceptive folders, the fact remains that appellant
yigorously maintained that its practices were lawful throughout the
course of extended hearings in this proceeding, which hearings weTe

terminated only when the stipulation as to the facts was agreed upon
for inclusion int.o t.he record. ,Ye think that issuance of an appro-
priate order is reqnir,ecl to insure against resumption of the clla11enged
pI' actices. The record , m()F QYer QQL1_

~~~ !?-_

s no indication . f?P:l

men , \\'hOJ1 appen !lthas held outas. itsl'clJres elitiltives and currently
holds out in its advertisil g as .bonded apd reIiaQle sour

~~~

- iC?_ )ts
produet.s 11ave disc?iltin t:he j lse statelnent$. which appellant
admits were used in sales p: ntati0l11?JOl' . f?J)roc1uct.s. Thequestion
of moo1.ness is for -the Conimission to c1ecide and there is no assurance
in this record that. the acts complained of wil not be remmed. Re-

jected , accordingly, are appel1ant's contentions that this proceeding

is moot.
Appellant additionally requests in its brief that t.he proscript.ive

language appearing in Paragraph Six of the order attached t.o the

initial decision be modified by appending a proviso expressly per-
mitting its use of statements to the effect that depending upon the
solubility of the compound in which they occur in foods minerals are
leached out in boiling water. In opposing this request, counsel sup-
porting the complaint asserts he cloes not challenge the suggested
proviso s scientific accuracy on record basis. He urges in this con-

Guarantee Veterinaj'y Co. , et at. v. Fedeml Trade Com1li. sion 285 Fed. 853.
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nection , however, that the present language of Paragraph Six does
not proscribe statements in the ve-in referred to, and we think his
interpretation of the paragraph in que.stion is in all respects correct.

't e are accordingly clenJj!1g ppellant"s appeal in its entirety and
are entering our order adopting the hearing examiner s initjal decision.
The decision is modified insofar as it relates to the name of appellant
company, as it appears from the record that on October 29 , 1954 , the
name "Pressed Steel Car Company: Inc." was changed to "U. S.
Industries , Inc.

DECISION OF THE co nnSSION . \XD ORDEH TO rILE REPORT OF co)rPLT. \XCD

This matter came on to be heard by the COllmission upon the appeal
fi1ed by the respondent Pressed StesJ Car Compnny, lue. , now known
as U. S. Industries, Inc. , from the initial decision of the hearing
examIner.

Having considered the record herein , the COlTnnissloll , for reasons
stated in its accompanying opinion , has determined that the cxcep
tions interposed under the appeal are without merit and should be
denied.

The Commission is of the further view that its decision here should
take cognizance of certain changes in the appellant' s corporate struc-
ture and name which have occurred since this proceeding was in-
stituted, and that it should modify the order to cease and desist to
the end that such order contain reference to appel1ant under its pres-
ent name of U. S. Industries, Inc.

It is otde1'd That the appeal of respondent U. S. Indust.ries , Inc.
formerly known as Pressed Steel Car Company, Inc. , be , and the same
hereby is denied.

It is fw,ther ordered That the preamble of the order to cease and
desist contained in the initial decision be and it hereby is, modified by
st.riking the words "Pressed Steel CaT Company, Inc. , a corporation
and substituting in lieu thereof the. words "D. S. Industries , Inc. , a
corporation , formerly knmvn as Pressed Steel Car Company, Inc.

It is further ordered That the init.ial decision , as modified herein
, and it hereby is, adopted as a. part of the decision of the

Commission.
It 7:8 furthe1' o1'dered That the respondents Permanent Stainless

Steel, Inc. , and 17. S. Industries, Inc. , formerly known as Pressed
Steel Car Company, Ine. , slmll, within sixty (60) days after service
npon them of this order, file \vith the C0111nission a report in writ.ing
setting forth in det.ail the manne.r and form in whieh they ha.ve com-
plied with the order to cease a,nd desist.
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Complaint

Ix THE J\iA TTER OF

LESTER SLAMOWITZ ET AL. TRADING AS LEMAR FURS

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOL.:\TIOK OF THE
FEDERAL TRADE CO DnsslOx ACT AND OF 'rllE .FeU PIWDUCTS LABELIXG
ACT

Docket 6233. Complaint , Sept. 1954-Decision, Feb. , 1955

Consent order requiring a furrier in New York City to cease misbranding fur
products ill violation of the Fur Products Labeling Act.

Before l'ylr. LOTe' n II. La-Zlghlin heaTing examiner.
Jfr. J okn J. J',1 eN ally for the Commission.
1111'. Leonanl Feldman of N ew York City, for respondents.

CO)IPI AINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission , having
reason to believe that Lester SlamO\vitz and Jlarvin 1mberman , as

individuals and copartners trading as Lemar Furs, hereinafter re-
ferred to as respondents , haye violated the provisions of said Acts and
the Rules and Hegulations promulgated under the Fur Products

Labeling Act , and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges in that respect as follmvs:
PARAGHAPH 1. Respondents Lester Slarnmvitz and :.1arvin Imber-

man are individuals and copartners trading as Lemar Furs with their
principal offce and place of business located at 345 Seventh A venue
New York, Xew York.
PAR. 2. Subsequent to the. effective date of the Fur Products

Labeling Act on -\lIgust 9 , 1952, the respondents have introduced

manufactured for introduction , sold , offered for sale, tr Ulsported, and
distributed in C011merce as "conunerce ': is defined in the Fur Products
Labeling Act, fur products , as that term is defined in said Act, and
have manufactured for sale, sold, offered for sa1e , transported, and
distributed fur products which have been made in ' whole or in part of
fur, as that term is defined in said Act, which have been shipped and
received in commerce.
PAR. 3. Among the fur products referred to above weTe stoles.

Exemplifying respondents ' pract-iee of violating the Fur Products
Labeling Act and the Rules and Regulations thereunder is their


