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Decision

Ix TIlE MATTER OF

ADVERTISIJ\G SPECIALTY NATIONAL ASSOCIATION
ET AL.

ORDER, OPI IONS, ETC., IN HEGARD TO THE ALLEGED VIOLATION OF THE
F.EDERAL TRADE CO:M1\lISSlOX ACT

Docket 5952. Complaint, Feb. 1.952-Decision , ALar. 4, 1955

Order requiring a trade association of manufacturers and jobbers of advertising
specialties, its jobber members and its manufacturing members who sold
to jobbers , to cease acting in concert to secure resale price maintenance for
the purpose of eliminating price competition among jobbers in each manu-
facturer s product; and dismissing the complaint as to all the direct-sellng
manufacturer members of respondent association who did not sell to jobbers.

Before JJlr. Frank Hier hearing examiner.

Mr. Rufus E. Wilson and jIlT. George W. William", for the Commis-
SlOn.

Kittelle 

&, 

Lamb of 'Washington , D. for respondents general1y.

jl1 endeliwhn, Lane 

&; 

Friednwn of Cleveland , Ohio, for I(romex

S"les Co.

DECISION 01' THE CO::\IJilSSIOX

The Commission , having fully considered the entire record herein
including the transcript of the hearings (which shows that all mem-
bers of Hespondent Assoeiation were represented hy counsel), the
briefs of the parties and oral argument of counsel , hereby finds that
this proceeding is in the interest of the public and makes this , and the
accompanying opinion , its findings as to the facts and conci Hsion.
R.esponc1ent Advertising Specialty National Association, a non-

profit corporation , is a trade association of the respondent manufac-
turers and jobbers of advertising specialties , organized and existing
undcr the laws of the State of Illinois with its principal offce located
at 13406 Connecticut Avenue , X. 'V. , ,Yashington , D. C. The jobbing
members and the member manufacturers supplying jobbers of said
Association are numerous and cha,nging.

The K amec1 Jobber Respondents

The following listed respondcnt jobber members are representative
of all of the jobber members of the respondent Association at the time
of the issuance of t.he complaint, as named in the 1952 1\Iernbcl'ship
Roster (Com. Ex. 45), and who are all respondents herein.
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Rowan Printing Company, a Xorth Carolina corporation , with its
office and principaJ phwe of business at Salisbury, Korth Carolina.

The Geo. H. Jung Co. , an Ohio corporation with its offce and prin-
cipal place of business at 312 East Court Street , Cincinnati , Ohio.

1-Iar1'Y Ie. Voelp, Inc. , a Pennsylyania corporation, with its offce

and principal place of business at 134 Fourth Avennc , Pittsburgh
Pennsylvnnia.

Terra Haute ..-\.clvertising Company, Inc. , an Indiana corporation
with its offce and principal place of business at 1317 Poplar Street

Terre I-Iaute. Indiana.
Xovelty Advertising Company, an Ohio corporation , \yith its offce

nlcl principal place of business at 1148 ,Yalnut Street , CoShOCt011.

Ohio.
Hespondents JUargarct B. Hose, , IV. IVells IVoocl'\\'anl and lInn)'

C. Lisle , "\Tho iVere jobber members of said ociation in 1949 , Iwyt'
not been memlJers of the A:; or.iHti(m since prior to the issnance 01'
the complaint herein. It is believed that the. complaint therf:Jorr
should be dismissed as to these three respondents. The term 1'('-

spondents as llsed hereinaHer shdlnot. _include these incliyjdllals.

The Samec1 :!Janufadurers Snpplying .Jobbers , TIe pondel1t:3

The following listed respondents arc l' epl'escntatiH' uf aU 01' till:
rnanufactul'ers supplying jobbers "\yho "\Te e members of the re pondpEt
Assocj ltion at. the tlme of th( suallce of tJw complaint , a ;;8.mcct ill

e 105:2 = IcJnbe1'ship Roster (Com. Ex. :15) j and "\\ho are aj) U:
spondents herein.

The B_ . 1.. 1\loo1'e Company, Inc. , a Penl1 ylTal1ia corporation itl1

its offce and principal pla( e of bm:illl' ;;S locatl' cl fit Cochrnntoll.
Pennsyl,"allia.

The. George F. Cram C0111pall:L Inc.. an Indiana corporation. \yith
its offce, and principal place of busine s Jocatec1 at 730 Ea t 'Y
ington Street , Incliallapolis Indiana.

,Yestern Plastic & Specialty Co. , Inc.. an Ohio corporation, "\, i1-

its offce and principal place of business locnted at 1130 ,yjllinmc:c1'
Building, Cle\'elancl , Ohio.

KromE':\ Indl,sil'jes. 1n('. iFol'llH' rl;'- T roJlex Sales Cmnpt11;'- ). t1nd

Ohio corporation. with its ofTC(? ,mcl principal pbce of business Jocilted
at 880 EflSt 72nd Street. Cleveland . Ohio.

Pflll C. .J o11nson and Esther G. .Johnson . individually find as ro-
partners trading as ,J. E. Johmwll Printing Company. with their ofJCi.
and principal phce of 1msines5 located rd, 8522 Lorraine - \velJlle.
Clewlanc1 , Ohio.



ADVERTISIKG SPECIALTY J\ATIOKAL ASSOCIATION ET AL. 767

7G2i Decision

Bernet B. Le vis , individually, and trading as Advertising Specialty
Company, having his offce and principal place of business at 741
\Vashingtoll Street , Indianapolis , Indiana.
Hobert D. Phelps and John M. Phelps, individually and as co-

partners trading as Phelps J\I:umfa.cturing Company, having their
cdIice, and principal place of business at 916-922 :North 15th Street
Tel'e Ilaute , Indiana.

::Iesscngcl' Corporation , an Illinois ('orporation with its ofrce and

principal p1ace of business l02ated at --tuburn , Indiana.
Sanders Manufacturing Company, a Tennessee corporation , with

its offce I.ncl principal place of business at 122-12G Fourth -etycmw
onth , K ashyille , Tennessee.
The Elliott Calendar Conlpa11Y, an Ohio corporat.ion , with its offce

and principal place of business at. 1148 '\Vaillut Streel COShoctOll
Ohio.

Perry L. Engel tlnd r:ny Thompkins, illdil'ic1n,111y and as copartners
t1',l(11111:" ,1 the Co J1lOcton ;.;ovelty COlnpany. haying ib ofHce ami
pr1nc1p,ll place of bll im' 5:" nt Ejen nth an(l Achlms t1'eei: Coshoctof1
Oh;o.

TIle. Guy S. -'leek Cnlen(lal' Co , an Ohio corporation

, '

with its otJ-ir'C

,1)1(1 pl'incip:d pL1CC of LJ1.1sjUfSS at 138'1 ,Valnllt Street, Coshoctol":
Ohin.

The . . F. ?\:feck CompallY (111 Ohio COrp01'iltioJl , ''lith 11S office n. 1Jil

prll1cip::1 placc or bllsjllE'S :It 1:?O1,;: Sonth Fifth Stl'eeL CoshoctcJl
(thin.

The Beach 1,e:'.t1w1' Co. , Inc. (fo1'nwrly kllo- n as The Beach Lenill\'l
ConlpHn ). nJl Ohio COl'pol':ltion. ,yith it" ofti ,'.)vl pl'illcipn1 pbcf'
of lm iJless flt 1;301 'Yfllnl1t tlect, Coshocton , Ohio.

Fnmcis & Ll1sl y CornptlllY. J11C.. n Tellnl'SSEe ('orporation , ,yith its
cfIice an(11)Jincipnl pLHT of bnsincss at 12:2ij-1223 Brofl(lway ::n,'11-

yiJJe, Tcnne:3see.
Killgston Pencil Corporation, n TCllne:3see corporation. with it:;.

GHicc :lml IJl'lneipn1 plnce of lH1sines at H20 Xorth Iarket Street

Cl1atjanooga. TenJ1e see.
Dnniel L. To\ynes. iJlc1ivic1Utllly :llld tra.ding as She1b:vvil1e T)cn(',

,111(1 XoyeJJy Company, having- his offce and principa 1 place of bll ine':s
at. Shclb:v illc. Tennl' sec"

The Clwney 1fnnl1faC'turing COlnpany, an Ohio cOl'pord, ion. ''lith
its offce and principal place of business at ,)6T East Pleasant Street
Springfield. Ohio.

Ihe Ohio Thel'mOlneter Con;pnny an Ohio corporation , with it
nfIce and principal place, of lmsilless at ;13 ,Valnut Street , Spring-firId
Ohio.

-+:::
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I(urtz Bros. , a Pennsylvania corporation , with its offce and princi-
pal place of business at Fourth and Reed Streets, Clearfield , Penn-
sylvan5a.

Respondent. Sidney S. Zentner , a member of the respondent Associa-
tion in 1949 , has not been a member sinc.e prior to the issuance of t.he
complaint herein. It is believed that the complaint, therefore , should
be dismissed as to him. The term respondent as used hereinafter shaH
not include this individual.

Respondents Scripta , Inc. , Shaw-Bnrton, Inc. , and Kemper-Thomns
Company are shown by the record to be direct seIJing manufacturers
only. For the reasons stated in the accompanying opinion of the Com-
mission , it is believed that the complaint should be dismissed as to
these respondents and to all other unnamed respondent manufactur-
ing members of the Associa6on shown in the 1952 :Mrmhership Hoster
(Com. Ex. 45) to have sold their products directly only and who are
not shown to have soJd at all through jobbers. The term respondents
as used hereinafter shall not include any of these said direct selling
manufacturers.

The Named IndividuaJ Respondents

Hespondent Russel :.1. Searle is the Secretary of the respondent --\s
sociation , has been active ill all of its affairs , and has part.icipated in
tbe aet.s and practices hereinafter found to be illega1.
Respondent C. A. Peck , an individual , was President of New ton

:Manllfacturing Company: Xewton , Iowa , an unnamed jobber respond-
pnt herein , a Director and Chairman of the Executive Committee of
the respondent Assodation eluring the time the acts and practices here-
inafter found to be illegal occurred.
Respondent II. Ie Atkins, an individual , was Treasurer of \Vin-

throp- Atkins Co. Inc. , 151 Pierce Street , Hicldleboro , Massachusetts
an unnamed respondent manufacturer supplying jobbers, a Director
and member of the Execlltive Committee of the respondent Associa-
tion during the time the acts and pract.ices here.il1ai ter found to be
jJ1egal occurred.

Respondent H. R. LeRoy, an individual , was President of LeRoy,
lnc. , an unnamecl respondent manufacturer supplying :iobbers , and a
jobber and a Director of respondent. Association during part of the

time the acts and practices hereinafter found to be .il1egal occurrec1.
Respondent F. P. Spikins, an individual HS President of Bagley

and St. Clair, an unnamed respondent manufacturer supplying job
bel's , R.nd a member of the Executive Committee during part of tlw
time the acts and practices hereinafter found to be ilJegal occurred.
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Respondents R. J. Bernard, H. E. Kranhold, George E. IV ood

J. S. Shaw (erroneously named in the complaint as J. W. Shaw), and
r. L. Turner were offcials of direct sening manufacturer respondents
which did not sen to jobbers. Respondents C. N. :\lontanye was an
offcial of a company which ,vithdrew from membership in respondent
\.ssociation prior to the issuance of the complaint herein. It is be-

lieved , therefore, that the complaint should be dismissed as to these
responde,nts. The term respondent as llsed hereinafter shall not in-
clude the individuals named in this paragraph.

Commerce and Competition

The respondent member manufacturers and member jobbers of said
respondent Association , in the regular course and conduct of their re-
spective businesses, as hereinbefore described, caused the aforemen-
tioned advertising specialty products , when sold , to be shipped or
otherwise transported to the purchasers thereof located in the States of
the l7nited States and in the District of Columbia other than in t11e

State of origin of said shipment. Said respondents have for many
yeaTs last past. carried on and arc now carrying 011 a constant course
of trade in commerce in said products between and among the various
States of the United States and in the District of Columbia.

Hespondent member manufacturers and member jobbers of said re.
spondent Association are in competition with OIle another and other in
manufacturing, selling and otherwise distributing the products herein
described and referred to as "achertising specialties :' including cal-
endars , in commerce , within the intent and meaning of the ,Federal
Trade Commission Act , except insofar as actunJ and potential com-
petition has been hindered, frustrated , lessened , restricted. restra,ined
or eliminated by the acts and practices hound herein.

Acts a.nd Practices

The respondent member manufacturers supplying jobbers and mem-
ber jobbers and the individual respondents , acting through and with
the assistance of the respondent Association and otherwise, in the

manner described in the accompanying opinion of the Commission

ha ve been parties to a planned cornman course of action and agreement
to eliminate price competition with and among the jobbers in the sale
of each manufacturer s products by:

1. Requiring respondent member manufacturers to sen advertising
specialties to respondent member jobbers on a list priee basis only.

2. Requiring respondent member jobbers to reseJl their products to
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the ultimate consumer at prices fixed 01' established therefor by re.
spondent member manufacturers.

3. Requiring those respondent member manufacturers who sen di..
redly through their own ale men , as wen as to jobbers , to maintaill
t.he same list priees for their products on their direct sales as are fur
nished to respondent member jobbers.

Although , in most cases the recommendations of the J obbel's Group
that the J\:Ianuiactllrel'S l!pplying J obbers establi h and Inaintain 1'('-

sale list prices were carefull ' iyorcled, it is clefll' tlwt such action ,1':1.0;

insisted 011 by the ,Jobbers C;1'0l1p. Such collectin action by ft gnmp
of johbers ,yhieh COllstitntes it suhstnlltinl part of this JDHl'ket had

the pl':letiud f'H'cct of l'c(jll!ring this ,lction hy the m,1luf,\ctl1ro'
s11pplyillg jobbers.

Each of the manufactlll' el',S supplying jobbers and jobber members
of respondent _ 0C'iati011 ht Ye been informed of the acts a,Ed prac-
tices engaged in b \' it in llll'thenllce of said planned common COlll'
of action by attendance at E12Ptinp.' : 01' by be.illg' SelJ! A::sociatioll ll,L:-
wd,o. bulletins or other noticC':-.

Tho aforesaid flcts p1'rl('tiCf . Hnd methods of l' espondent:: arc a11
to the prejullicc of the public and have a substantial nnd clallg(,l'Cll
rellclency and capa('it - to hiIlcleL !cs::in : rcstricj- lllc1l'e ;tl'ain compett-
tion in com11':e1'(e in the sflle cf llc1n'rtising specialties.

C(I?;CLrSrm-

The, ni'oI'csairl ucts. pl' :tCr-('f' and merhocL: or 'Sp()Hi( ilb a f' ,'il
l1nfnir :1cto, and practicE's in C'ommcrce \\' ithin the intpnt nnc! );wfminp-
01' section:5 of tho Fi.'dcl' al Tn-l(l COl,lll!S i(J! \rt.

OT:DEH

1. 1t/8 ofdci-Ul. thel'cfon' That rl!.e jobber respondents RO\'::lL
Printing COJIlpanYj Geo. 1-1. Jllng Co. I-Iarry K. Voeip. Inc. , Tl' l'l'
Jltlllt8 Advertising Company: Inc. , Novelty Advertising COllp ftJHl

Pflch of the jobher nwmber:: of the rcspol1clent Advertising Spccinlty
ational Association , as n mecl in the 1D52 f.Iembership Hostel', and

theil' respective offcers , reprc entali-ves : agents , and eri1ployees in 01' in

c.onnection \\-ith the offering for sale , ::ale and distribution of achel'-
tising specia.lties in commerce as " comrncrce :' is (leiined in the Federal
Trade COlTnnission Act , do forthwith cea e and desist from entering
into : continuing, coope.rating in 01' carrying out any planned COITUTlOll

course of action. understanding: agreement, combination or C'01)-

spinlcy between or anlOng any two or more of sai(l jobber reSpOndE'llr
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Or benycen or among any 011C Or Inore of said jobber respondents and
other jobbers not pa 'tjes hcreto , to do or perform any of the following
acts or practic( s :

(a) Demanding that a manufacturer of said prodl;cts establish or
ma intain resale list prices for any of its said products.

(b) Threatening to boycott a manufacturer of said products which
cloes not establish or maintain resale list prices for any of its said
products.

(c) Reporting price cutting of a manufacturer s list prices estab-
lished as 11 resu1t of de.nancls or threats of a group of jobbers.

(d) Eliminating, lessening or suppressing price competition he-

!",,een or ,,,jth jobbers of any mOJll1facturer s said prnc1l1cts.

:2. It is f1(1'theT ordered That the respondent lnanufacturers supply-
ing jobbers , 1-1. L. )'100re Company, Inc. , George F. Cram Company,
1n('. , \V'es1:orn Plastic & SpeciaIty Co. , Inc. , Kromex Industries , Ine.
:PillJ C. Johnson and Esther G. Johnson , individuaDy and as copart-
ners trading as J. E. J o11nson Printing CompallY Bernet B. Lewis , 1n-
diyic1llnlly and trading as Advertising Specialty Company, Robert D.
Phelps and John JL jJhelps , individually fllc1 as cOpftrtners trading
as Phelps :Jlanufacturing Company, l\Iessenger Corporation , Sanders
Jlanllfa,ctnring Company, The Elliott Calendar Company, Perry L.
Engel and Ray ThOlnpkills , individually and as copartners trading as
Coshocton Novelty Company, The Guy S. )Ieek Calendar Co. , The
r. F. Jleek Company, Beach Leather Co. , Inc. , Francj: & Lusky COll-
pR!lY Inc., Kingston Pencil COrpOl'fltion, Dalliel L. TOWLlI: , illdivid-
ually, and trading as Shelbyville Pencil iind )h)yclty Company, The
Chaney Sfanufacturing Company, Ohio Thermometer Cumpany flnd
l\:lll'tz Bros. , and each of the ma1l.lfflctUl'Crs selling to jobbers, ,,,ho

1re narncd in the 10;) :0Jernbcl'ship Roster of the Advert-ising Specialty
ationf1J Association, and their re.spective offcers, representatives

;lgcnts , and employees, in or Jl connectioll with rhe offering for sale
t1je or distribution of advertising specialties in cornmerce, as " C011-

n1Prce is defined in the Federal Trade Commission Act : do fOl'tJnvit.h
cea md desist from individually or eolleetin:ly:

P81'ticipating in , cooperating \,ith , assisting in , 01' carrying out allY
pbnned common course of action , 1!llder3tancling agreement., eombina.-
DOll or conspiracy of jobbers, prohibited by paragraph 1 of this ol'de,

P1' ov-iled however , That. nothing herein shan be interpreted as pro-
hibiting a rnanl1factl1rex from establishing and maint.aining re a.1e

prices 011 its products in any Inanner exempted from the prohibitions
of the Federa.l Tnlde Commission ct by the :.IcGuire \.d.

;3. it is fU'i'the1' ordered That the respondent \.clvertisi1Jg Specialty
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National Association and respondents Russell 1. Searle , C. A, Peek
H. Ie Atkins , H. R. LeRoy, and F. P. Spikins and the directors , off-
cers and representatives of said respondent Association do forthwith
cease and desist from , individually or collectively, participating in
cooperating with , or assisting in the carrying out of a.ny planned com-
mon course of action , understanding, agreement, combination or c.on-

spiracy of jobbers prohibited by paragraphs 1 or 2 of this order.
4. It i8 jurther o'idered That the comphtint be , and it hereby is , dis-

missed as to respondents Margaret B. Rosen V. 'W ells V cod \Yard

Iarry C. LisJe , Sidney S. Zentner , Scripta , Inc. , Shaw-Barton, Inc.
The Kemper-Thomas Company, R. J. Bernard, H. E. Kranholc1

George E. Vooc1 , J. S. Shaw , J. L. Turner, C. X. Montanye and all of
the direct selling manufacturer members of the respondent Associa-
tion who do not sell to jobbers.

5. It is jurther ordered That the respondents shall , ,,-ithin sixty
(60) days after service upon them of this order, file \yith the Commis-
sion a report in writing, setting forth in detail the Inallller and form
in ,vhich they have complied with this order.

Commissioner G :ynne not panicipating as he did not hear oral

argument and Commissioner Secrest not participating as oral argu-
ment was heard in this matter prior to his appointment to the COlD.

n11SSlO11.

OPI:!IOX OF THE CO.:DfISSIOX

Chairman I-IoWHEY delivered the opinion of the Commission:
The complaint in this ease charges that the Advertising SpeciaHy

Kational Association, a trade association of manufacturers and job-
bers of advertising specialties , its members and certain individuals
who have been active in its a,ffairs , haye been parties to an llnla"\Y1Ul

combination to eliminate competition in the sale of their prodncts.
The complaint specifically names twenty- three manufacturers , eight
jobbers and e.1even individuals as rC'spondents and as l'cpresentntives
of the other members of the Association. Ans"\n rs "\yere filed by all

of the named respondents denying the charges. Thereafter, fourteen
days of hearings were held in ,Vashington , D. C. , during which con-
siderable testimony and a large number of documents "\yere presented

in support of and in opposition to the allegations of the complaint.
pon consideraJioTl of the case on the merits , the hearing examiner

conc1uded ihat the record did not estabJish the existence of any illegal
agreement or combination in restraint of trade. The proceeding is
now before t,he Commission upon appeal from his initial decision
dismissing the complaint.
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Respondents a.re members of an unusual industry. They produce
and sell hundreds of products, all having a common purpose good

,,-

ill advertising. These products include calendars, pencils, letter

openers , yardsticks, key cases and other articles of many kinds and
descriptions. The essential features of advertising specialties a"
that they are given free by the buyer to the ultimate user and that they
bear the advertising imprint of the giver. Prices are determined

more by the achertising value of the product thall upon the basis of
its own utility. The product provides "billboard" space , so to speak
for the advertiser. The products of the different manufacturers, gen-
e1'al13', arc not compa.rable; they usually vary as to type , shape , appear-
ance or value. Because of this variety in the products, there could
not be much price uniformity bebyeen manufacturers' products.
Furt11cr the record shows there is a high degree of non-uniformity
in price even bebTecn those products which arc comparable. Compe-
tition between luanufacturel's is htrgely in ideas rather than in price.

The respondent Advertising Specialty ational Association is com-
posed of three cbsses of members: direct selJing manufacturers , manu-
facturers who supply jobbers, and jobbers. In recent years the
Jobbers Group and the Manufacturers Supplying ' Jobbers Group have
each met separately and discussed the problems affecting their par-
ticular group. There have been no group meetings of the direct selling
Inanufacturers. All classes of members attend the Association s joint
meetings. In 1951 eighteen direct selling houses with annual sales
of S72 195 744 were members of respondent Association. In the samc

year, 132 manufacturers who supply jobbers having total sales of
$29 943 988, and 144 jobbers with sales to consumers of $17 066 528
were also members of respondent Association. The annual sales of
advertising specialties for the entire industry were estimated at
$300 000 000.

The complaint .alleges that these various classes of respondents have
all combined and agreed to restrain competition and that they have
used the Association as an instrumentality for the accomplishment of
this purpose by taking joint action at Association meetings and by

dist.ributing and recommending to the members a jobber s and a manu-
faetUl' s Manua1.

The complaint sets out a number of specific practices enga.ged in
by respondents in formulating a.nd carrying out their combination. 
summa.ry, those alleged practices consisted of requiring respondent

manufacturers to establish and maintain consumer list prices on the
products they se1l to jobbers and requiring the jobbers to rese1l their
products to the consumers at the resale prices so fixed by the manu-
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facturers; requiring uniform practices as to discounts to jobbers, com-
pensation to salesmen: anticipatory discount schedules to ultimate

pnrchasers , free goods and charges for sketehes and c. Q. d. shipments;
and preventing member manufacturers from seEing to jobbers "\vho fire
not members of the Association anc1l'estricting membership to those
jobbers with whom respondents were ,villing to cornpete.

There is no charge of price fixing bet.\vecn the responllent manufac-
turers. The price competition ""11.h '\vhich this proceeding is COll-

cerned is between jobbers selJing the products of the allC manu-
facturer. As each of the manufactllH:l'S ,yho supp1y jobbers sells its
products to many diiTerent cornpeting lobbcrs , there is competition be-
twecn the jobbers in the. sale of t.he identica1 product. made by the
same Immufacturel' I) rice cutting by onelobber on such Hle.rchanc1ise

directly affects othcr jobbers competing in the sale of the Stllne

products.
The minutes of the Jobbers G-ronp of the As ociation sI1O\," that 

practical1y every meeting there 'vas a clis('u sion of S11Ch price cutting.

These jobbers , acting collective)y at --:\ssociation meetjng , passed and
submitter! to the :.\Iall ufactl1rers SuppJying .T obbe1's Gronp resolutions
luging these lnanufacturers to establish consumer list prices and to
require. that their list prices be Hlaintained. ' Ihe. 11l:l11Ual and minntes
of their meetings show that respondent mamlfacturers '\"10 supply

lohbers COnClllTCcl in the objectives of these. resolutions. 
RespoTUlents

conten(l that. the resolutions of the jobbers and the action hy the manll-
fllcturers gronp (!iclnot constitute flg-reernents to llaintain Est prices
but IY8re merelY expressions by the indiyidllals present that they recog-

nized thai maintenance of Jjst prices \'Vas a sound bu::iness practice
and one which iDsurecl comp1iance with the Hobinson-PatmanAct.

The. hertring rxnmi11er found that no ilgTeenlPllt exisred bet,,-p('n

the J1anlli 1ctl1l'l':L' . to estabJish C011811ne1' list resale prices for t11Pir

jobhers nor to require tIw jobbcrs to resell at those prices. He l'PC'og-

ni:.ecl the existence. of documentary ('Tidcnce from which s11ch an

agreement conk! be i11ferred but refused to clra\y the infercnc.e prin-
cipally bec:1lse the prices established lJ,Y eaell m,,-11rlactlu' pr ,,"cre
prices yel'tical1y J1xecl and did not re'iult. ill price 11liformity among:
tho respondent m,l11rtfactnrers. IIl' dicl not speciiically discuss the
eyidrnc(', of agreement behypl'n n:spondent jobbers , nor the resolurions
or the Jobher:: Group rlld the ManU18ctlll'ers Supplying .Jobbers
Group to establish and maintain resale prices for the. pnrpo e of
eliminating price cutting on the jobber leyel.

The complaint charges that all of H1P respondent::. jobbers and
manufacturers , entered into a planned C01111110n C0111'Se of actlon to re-
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quire the jobber , to sell their products at the resale prices established
by the manufacturers. As discussed hereafter , joint action was taken
by the Jobbers Group and the Manufacturers Supplying Jobbers

Group at Association meetings as to resale price maintenance. The
facts as to what occurred at the meetings are clearly set ont in the
Illinutcs. There is little dispute as to such facts. The principal issne
is whether or not respondents : gronp action constituted an agreement
ill l'e traillt of trade.

The recant shO\ys that in 1930 offcials of the AssoeilltioJl1listakenly
concluded that sound and practical operations llHlcl' the Hobinsoll-
Pitman -\ct required a m,ullfacturel' of advenising specin16es to
establish Hnel maintnj)j the prices at. ,yhich its products '''ere to be
sold to the ultinwte consumer by its jobbers. A resolution to this
effect was unanimously adopted at the General :Membcrship Ie,eting
of the Association 011 October 4 , 1939.

Periodically, the ,J obbers Group of the Association recorded its de-
:;i1'8 to Inainta in Jnanufacturers : published prices and pas:;ed resolu-
tions requesting the lIIannfactlll'Cl'S Supplying Jobbers Group to es-
tablish resale list In'ices , to demand adherence to them by jobbers
ftllll to require their own salesmen , ,yhen sellin.f" direct. to the e011-

:onme.l's , to sell at the list prices.
A typical reaction by the manufacturers group 'YUS to accept. the

spirit 01 t.he request , to state they ,youid take appropriate steps , and
to rcaflrm their Uobinson-Pairnall Act resolution. Price cutting from
estahlishecl resale prices was discllssed at a joint meeting of the )..sso-
cintioll with it being emphasized that both jobbers allll Jlannfactlll'er
8110111(1 see, to it. that they '\ e1'O maintaine,d. The manufacturers group

of the Association ill its l\ianufactllrers 1\lnnual recommended to
manufacturer rnernbers that they maintain their resale prices and
elimimne price cutting. The jobbers :JIanlial of Practices put out by
the A::soeiation also recommend ell to jobbers that they maintain list
prices anc1l'cport jobbers who cut price::. The forpword of the manual
contains a statement. that it sets forth the majority opinion of the
jobber members of the Association.

Increased price cut ling through entry of ne'y manu fact-urers into
the iield 'fOllld periodically G1USe the .J obben; Group to take action.
Policing of price cutting '\" ilS frequently discussed at jobbers me( Lings
with the consenSlls of the meetings being that instances of price cut-

ting should be reported to the manufacturer illnJlved so that he could
take correctiye ";:ep . In ::uch cases the nmnufncturer lIsually con-
tacted the accused jobbpl' and encleayored to eliminate his pric.e, c.ut-

ting. Campaigns ,yere conducted ,yith approval of both the jobbers
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and manufacturers to discourage manufacturers from seiJing to j 00-
bel's at net prices without establishing and maintaining consumer list
prices. In this same connection the Secretary of the Association , at
the request of the Jobbers Group, developed a. fOl'mletter \vhich \\
sent to any manufacturer sel1illg an rtdvertising specialty at it net price
to a jobber 'without establishing a consumer list price. This lerter con
tained the follo\ving statements:

The purpose of this letter is to tell you of the jobber s disfayol' of
net. prices and to show you the traditional , desired and selie method or
presentation of prices to the a,clvertising ::pecialty industry. This
action was requested at the recent meeting of the Jobbers Group of the
Association.

The established jobber knmys that any advertising specialty sold
on a net pJ:ice basis very soon becomes a ' price football'- it \"i11 be sold
at all kinds of prices-and that the salesmen s commission as ,yell as
the jobber s margin suner thereby. The result is that products pre-
sented at a net price to jobbers arc a voided by established j obber
Selling efI'ort is put. on products that are presented in the usual man-
ner and 'I\'hich , as a result , have greater stability.

The worthwhile and responsible jobber will not lundJe ! line HE-

Jess the manufacturer sets and mu,inLLins the price. I-Ie CHEllOL aiIord

to put his selling efforts behind a product ,vhich is unstable p1'iC8Wi38.

There is another reason , too, \yhy " net prices are not ,lcceptable.
It is a legal reason and is based on federalla,y-the Robinson-Patman

popnlarly known as the anti-price- discrirnin,ltion In\\. In vie\\"
of established selling methods in the advertising specia1ty industry,
this law requires that the manufacturers established price be main-
tained. lienee, the cHect of the 18,\Y is that the manufacturer is
responsible for the price at which his goods are sold. It is the manu-
facturer s responsibility to establish his prices to the ultimate buyer-
the advertiser-and to insist that such prices arc maintained.

The minutes of a meeting of the Jobbers Group and those of a
meeting of the Manufacturers Supplying Jobbers Group show that
one of these campaigns to induce manufacturers to establish and main
rain consnmer list prices had produced "most salutary results.

The record indicates that virtually all of the manufacturers in this
field do establish and maintain consumer list prices. There is SOlTE'

price cutting by some jobbers , but only in a small percentage of their
sales.

These facts establish that the jobbers h,we acted in concert through
the Association and with their suppliers-to secure resale price main-
tenance for the purpose of eliminating price competition allong thom-
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selves in each manufactur8r s products, and that their actions have
had a substantial tendency to eliminate price competition among them-
selves at the consumer level.

This result has been reached with full recognition of the fact that
all parties said they belieyed that the Robinson-Patman Act re'luired
manufacturers of advertising specialties to establish resale prices and
to maintain them. Products \vere shipped directly from the manu-
facturers to the ultimate customer on the jobber s order and , although
,he sale was to the jobber who reseJls the products , this method of
de)iyery allegedly caused the belief in the industry that the manu-
:facturer would be liable for any price discrimination by its jobbers.
Iif'3pOndents claim to have bcen acting throughout on this belief.
This does not justify, however , the jobber s concerted action to elimi-
llate price cutting. A mistaken belief that an action is propel' does
pot legaJjze it. Participation by jobbers in an agreement such as
this to suppress price competition between themselves is an unreason-
able restraint of trade even though the parties to the combination may
have believed their actions were legal.

An additional argument is made that respondents : acts in connec-
tion \vith resale price maintenallce were permitted by the Federal Fair
Trade Acts. The :McG-uire Amondment to the Federal Trade Commis
siun Act exelnpts certain resale price maintenallce agreements. I-Iow-
ever , it. provides that not.hing therein shall make lawful agreements
bet\yecn competitors , such as the jobbers herein : who lle selling on the
same competitive level. Similar provisions in the 1Ililler-Tydings
Amendment to the Sherman Act have been interpreted as not per-
Inittillg a combination of producers , wholesalers and retailers to fix
and maintain resale prices wherein the retailers and wholesalers
gl'eed to persuade and compel the producers to establish and maintain

agreed upon resale prices by entering into formal fair trade can..
tracts. U. S. v. Fmnkfort Distille"ie. , Inc. 321 U. S. 293 , 296 (1945).
The facts in this case can be distinguished but the Fmn1cfort decision
clearly est.ablishes that a combination including competing retailers
to eliminate price competition on the retail level by causing the pro-
ducers to establish and maintain resale prices is not legalized by resale
price maintenance statutes. Here the jobbers, acting jointly through
the ..tssociation , persuaded producers to agree collectively to take
action to establish and maintain resale prices so as to eliminate price
cutting between the jobbers. Such concert of action to suppress price
cOlnpetition between jobbers does not COIne \vithin the exemption of
the McGuire Act.

The manufacturers ,vho supply jobbers by clccepting as a group the
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iobbers joint reqnest that they estab1ish and maintain consumer Ii::t
prices and in stating that they would take appropriate steps, thereby
agree to establish nncl" maintain resale prices. The Inanufactlll'ers
acted to help the jobbcrs perfect their joint efforts to cEminate price
cutting "with full knowledge of their purpose. At Olle joint meeting
of the ..\.ssociation , for instance , the manufacturers and jobbers partici-
pated in a lengthy discussion as to \yays and means of policing price
ellttinp:. Because the problem affected the Y:ll'ious nU1ll1factnrel'
ditrel'cnt1y, it ,yas COJlcluclccl th,\!- each manufacturer shouhl decide
how to police his own prices. ,Yhere n jobber reported fm in::tl1IWe

of price cutting to a. nHlJllli'acturer the latter uStm11y contacted the

jobber doing the cutting and endeavored to have it eliminated.
lTpon this record lye feel compelled to disagree ,dtll the hearing

exnrniner Ilnd to lwlcl that respondent jobbers and the respondent
manrtfftcturers supplying thcIl parti( ipnted in all iJlegal combinatioll
lS alleged in the complaint. This is not truc as to respondent direct
selling manufacturers "who did not participate in this joint action,

A:3 to tho e allegations eonccrning alleged agreements to prevent
sales to jobbers who 'n re not- members of the Association , the. hCftrillp.
exa.minpr correctly hplcl they '\" e1'e not establisl1ed by the evidence,
\.gI'eempnls \I- ere reache(l HS to ,,,hat cJasses of business organization

":ere eligible for membership in the Association as jobbers , but there
is a failure. of proof a to agreement to boycott non-member jobbl'r
In fact the record Ehmys the contrary: namely: that respondent m:l1ll-

factnrers sold fleely to DOll-member jobbel's.
The record further fails to hmY any illegal agreement (\s to the

remaindcr of the practice nl1ege(l in the complaint ) for the rea C1ns

adequately set out by the hearing exarniner in his initial decision.
The appeal frOln the initial deci ion is gran1:e(1 as to the issue of

concert of action between respondent jobbers and the respondent

manufacturers who sllPp1iecl theJn to suppress price cutting through
resale price maintenance. In all other respects the appeal is denied.

SPECIAL Coxcrmu::G OPL\' lOX

By :.L\so:: , Commissioner.
I concnr in the decision of the Commission. No respondents \\-ere

tried in absentia. )Iernbcrs of the Association not named in the
1 TIle' 817 OGEL5:!G in sales Vv re;;l 'oJJ(lcnt joblJCl's at consumer jJrices pl'csnmnbly (lops l:r1,
pn equal OIH' JJ11lf of tlJP ,

::!!

~I- fISS in snips 11 - rpsI"J! (1pnt 1 laD1Jf :r'tl1n'r;; "t1VPiyi'
jolJiJers, as the nJfDufacturen ' sah' lrf' ill terms of in'\oitp prices to the johlJer :1nci rf'tl
tllP (:iscount granted (Tr. 1.127). Thus. it flpjJears that 01' cr onp-half ot. tin' H' Jlfl!le
tU1'el'jj ' saies weH' DHHlp to n0ll- 11pr:JlJ(Ol' ,iobben.
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caption of the complaint were represented by

took part in the proceedings.

:\-:

OTE. The initial decision , after settillg forth the nature of the
complaint and the numerous practices which respondents were alleged
to ha'ire engaged in pursuant to their said unla'iyful concert of action
is as follows:

The industry is an uncommon one. Although it sells merchandise
the merchandise is incidental to the purpose fol' which it is bought
namely, advertising. The merchandise must be gea.red to the mes-

sage which the customer desires to convey t.o the ultimaie donee. The
products are varied: cfllcnc1ars, pencils, thermometers, leather prod-
ucts, yardsticks , paint paddles , cigarette Jighters , knives, letter openers
combs, key cases , notebooks , desk sets , refrigerator dishes, windshield
:,'Cntpen; , most of Iyhich are imprinted , of conrse , ",yith the name of the
clOl1Ol' for tile obvious purpose of Hcl\-ertising his business. They are

not homogeneolls) 1101' eYen :for the most pfil'L 01 like grade and (pmlity.
.\lannfacturers sell either direct to snch donors or through jobbers ",\"ho
in t In' , sell to donors. From the 8yic1rnce it is npp,1lcnt tlwt the (1(1-

ert;sing sen- ice is more importilllt. thal1 tbe s,lle oT mcrcllancli::;e and
rlwr the sale is part of an nc1yertising phw. A single lnanuff',cturer
11stomarily sells throngh scypral hundred jobbers and on the otlwl'

hand , it single jo1JLJer frequently repl'escmts seTcrd hundred manu-
l:lCllll'erS in order to h8';C ns lyjc1c a selection of i1rticles ,yith donee
(lppe:ll au(! ac1n-'l'ilsinJE messilgc at his con111,11Hl lS poo; ihle, Samples

,11'e supplied to ol)bel's by Jlalllrrolcture1'.'- tlS ,n'c cala10gs find price
:3hects. Suggested selling l)rices 101' each p1'O((uct l1s11ally appeal'
he1'2(1n as ,ycll flS lettcr symbolti ,\"h)c11 inc1icnte to the jobber the

rrl'CE'l1tflg:e. of discount: from the sl1gg:e::tecl el1illg price, which is to
;w ihe ,iclJber s comlwn ;atioll. The jobber typicalJy cloes not carry
,111:: .'(:OC1\ of llch llE'l'Cllflllc1ise or physical1y handle advertising spe-
('l:t1t:ies, \Vhen he ::eClll' all ordcr it is ",yritLen lip in his oflce and
rrnl;smittcd to the n:mnulncturel' of thflt product and , if accepted , the
product is then mrnlufactul'ccl with the adyertisel"s name im.pl'inLe,

thereon and shipped directly by t,he manufacturer to t.he cnstomer in
the jobb81' s 1lllIlC. nvoic.ing is to the jobber at t.he suggested selling
price less the jobher s discount- , respoJlsibiJit.y of colJection of sale In'i('e
1111c1 the assumption of credit risk being upon the ohber. The jobber

saJcsmnn is c.ompensated by a portion of the difference betlyeen the
.,nggestec1 selling price and the invoice price to the jobber agreed upon
bet,ycen hinl and his employer jobber. Direct selling houses elixninate
jobbe' l's and compensate their salesmen on a commission basis.

The complaint rntes largely on inferences clailned to arise from the

counsel of record and
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la.nguage appearing in the minlltes bnlletins constitution , by-laws
creed , Manufacturers ' ane! . J obbers ' Manuals of ASN A. An inference
of agreement COlllc1 reasonnbly be dra'iYl1 from several excerpts from
these two Th1anllaIs, snch as that "it "as agreed that a particular rec-
ommendation be fol1o\yecr' or that it particular "recommendation
was adopted" but, on the 'iyhole , after reading an the voluminous doc-
umentary evidence , it appears to the Examiner that this evidence js
inconclusive on the point of agreement. Repeatedly, the words recom-
mended llSflgC or practice are llsed. Repeatedly, it. appears that th\'
jobber group made recommendations 10 the manufactureI' group ilS to
the practices of the biter "-)li('11 were either not adopted or approyec1
or were passed over. Repeated)y it also appears that the Association
regarded .it as iJlegal to agree or to coerce or to adopt or to enforce
any recommendation or con ensus of opinion as to what was stated to
be sound business practice. \Luch is made by counsel in support of the
complaint about the so-cnllPd creed of the Association whic.1 contains
the statement: "1 beJieve in the maintenance of estab1ishecl policies
and selling prices, and lwJieving an this , I hereby pledge my e:llorts
to the maintenance and execution of these 1)1incip1es. : and the con-
stitution and by-la\ys which contain the quite natural statements that
he Inembers are bound thereby. These statements , hmycver , in the

Examiner s opinion are general , platitnclinous , bland and indefinite.
The formvord to the :Manufacturers .fanual oi which abo much is
made, states that the information contained therein represents tlw
stud.ied and careful consideration of the individual members. that it
has been prepared for the guidance of those similarly engaged , and in-
cludes only conclusions that have been discussed and approved. III
view of the testimony of hmv these statemcnts were. arrived at, the
time of their formu)8tion and their purpose, the Examiner finds no
conelusive or persuasiye evidence of agreement therefrom. There is
no question of eredibllity presented.

Stress is laid on an alleged agreement among manufacturers to
lnaintain list prices and there is evidence from ,,,hich this could be in-
ferred. Such inference is, however, negatived by the fact that the
great majority \Tho did insist on such list price ma.intenance had done
so 10ng prior to any discussion thereof in any A8N A meetings , by the
fa.ct that no price uniformity resulted , and by the fact that the insist-
ence was vertica1 rather than horizontal and not universal.

:Lfuch is also mRc1e of the alleged conspiracy arnong manufacturers
to require jobbers to maintain suggested resale prjces. The ASNA
documentary evidence at most shows discussion and recommendations
to do so, the testimony by interested witnesses is in the negative. The
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facts which lead the Examiner to the conclusion that there existed no
such eonspiracy or agreement are: (1) there is no competition betweeJl
many manufactnre.rs ' products because sueh products are not identieal
or even similar , even in a given category, snch as notebooks , because of
the vI ide range of sizes. backing, paper , binding, etc. ; (2) there is no
price uniformity shmnl ml10ng products whieh indirectly may com-
pete: (3) neither ,,11 manufacturers nor all jobbers did so; (4) there is
sound business reason for a. JYHllUfacturer individually jnsisting on his
eustorncrs doing so: (5) price cutting exists in the .industry; (6) no

price uniformity exists among competing manufacturers ,dwre sug-
gested resalc prices ,yere in fact mnintained by their jobbers. The evi-
dence as a. "\hole indicates that what maintenance existed was an ill-
divic111allnatter ,,-ith ench Inanllfactllrer down his c1istributional1ine
rather than a horizontal agreernent amang manufacturers, as is
charged.

1s to. the remainder of the restraints chargec1 the Examiner does
not bclieY8 that these respondents or the other members af the Asso-
ciation pm_ partedly jo.ined by representation , in fact agreed on the
business practices charged in the complaint for the follmving reasons:

(1) Competition in this industry is as to product and idea rather
than as to price "\\hic11 is relatively nnimportant.

(2) There are but relntin:ly few instances of l1y inquiry amang
the, member hip as to. \':het11e1' Dr not a recammended business practice
,Yas bcirlg follo,yecl 01' as to. ,,,hat prac.tices ,yere being followed.

(:3) There is no. substantial eyidence of po1icing by the \ssociatioll
or by flny l'ommittec thereof.

(4) There is no eyidellCe of UllY enforce,rncnt , coercion 0.1' penalizfl-
tion for failure to fo110'\ the recollunencled business practices 0.1' the
following con1rary or (liiIercnt practices.

(5) Lack of a uniform basis in making charges and Jack of result-
2ng uniformity, snch as in making charges for sampJes sketches , etc.

(6) A practicE' cliscnssecl and recommended in one year is found
to be re,c1iscu sed Hna re-recommcnded in subseqnent years , which is
certainly not indicative of the claimed agreement on that practice in
tlw fir t instance. If the agreement had been made and followed there
,"ould be no point in reuiscllssing and re-recommending the same
practice. The discussion , if any, ,,' ould have been confined to sng-
gested amendment or change.

(7) ' hc record abundantly shows that there '''as no substantial ad-
herence to the practices c1aimed to have been agreed upon. The evi-
(lence is SllbstantiaJ and overwhelming that manufacturers , both direct
anel through jobbers, and the jobbers themselves , fol1owed what eYer
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practice their particular activity dictated was bestfol' their own busi-

ness , ,vhether it agreed with or conflicted with the practices recom-
mended in the l\lallufacttlrers or Jobbers ' lvfanual. The reeord abun-
dantly indicates that each of the substantial number of mernbers who
testified as witnesses did as he saw lit with reference to following any
of the eighteen business practices hereinabove set out as being charged
in the complaint. If the recommended practices had the binding
effect, or the moral obligation to fo11o\\ , claimed for them , this would
not occur. Each of these witnesses gave what appeared to the Exam-
iner to be sound as well as plausible bus1ness rcasons for his own course
of conduct and this testimony is uncontroverted.

(8) Some of the practices al1egcd to restrain trade are de .minimis
competitively (charging for samples, giving of free goods, service

charges on C. O. D. shipments) others are not unreasonable (assum-
ing them to be by agreement and unifonn) sLlch as charging for
sl;:ptches, C. O. D. deposits.

It is true of ('ourse , that an agreement to rcstrain trade eveIl though
not effec.uated is just as unla,vflll as though it had been effectllater1.
(1(('((8b,l cD Jlrdtison (' 0. v. F. T. C. 158 F. 2d 0-42 :5'OCOilY- racuiliH

Oil v. U. S. 810 L. S. 150; Fashion O-J'I,qinatoT8 CuUrl v. U. s. ;31:2

C. S. -157. ) Howen r, the record (108s not here preseni" a picture of :111

agreement (::ntered into 'which Ivas slllJscquently tlnnutecl l'it her b
Govt'l'l111ent prosecution or default. of a substantinl number of l1wm-

bfl' , or othel' obstruction. l-f tbere (' if'tecl the claimed ag:reell1Lnt

the -, ssociation and its llember hip had ample time to Ulll'Y it ont
,yithout ObSll'iCt1011 or unto'YHl'c1 en;nt pl'eYE'nting it- FUl'thcnllon'

\',

hcre the fact of the agreement is in iU;;eH in ql.HStiOl1 : the l1bseqllE'nt

ondnct of thc parties clainwd to havc ellt('l' c1 into it. is still cogent
viclcnce as to whether thc re Iyas in fact. fInv :l!?Tt'f'ment. The cmllts

:11(1 the. Connnission have repeatcllly re1iecl npon postlll'eting nni-
01'n1ity of action by those pl'escnt and those represented b r those lJI'

E'llt to s\lstf1in n. finding of agreement. X ('ither suggestion nor rcmon-
strance by concert is of itself conclusive evidence of an agreement-

The theory of ccmnsel snppOl'ting the complaint as evidenced by his
snhmittecl proposed finc:lings of fact , llrgmncnt and rcasons tJwl'eior
wOlllc1 forbid , as imposing an il1egal11l0ral obligation of compliance
any discussion of bllslIle s practices , any l'' (,oJllnenclat.ions or sllgges-
tiOllS regarding them in any meeting find limit. a trade association
mec.tjng and actiyity to 1istening to non-member speeches dances
cocktail parties , and individual sales cHorts.

The picture prcsente.d by this record to the E aminer is of an in-
dustry in which rigid business practices such as those charged in the



ADVERTISIKG SPECIALTY KATIONAL ASSOCIATIOX ET AL. 783

765 Initial Decision

complaint would be improbable , if not practically impossible, because
of the peculiarities of its merchandising, the disparate groups compos-
ing the Association, and their diverse commercial interests , the wide
range of both products and ideas and the individual situations of those
even in the same group, the combinations of product with idea and

purpose so multifarious and diverS8 j and the multiplicity of manu-
facturers selling through the same jobber. The record presents a pic-
ture of growth and increasing competition. l\fost of the latter is on

ielea and product rather than on price with ingenuity and imagination
unlimited.

The charge of boycott by members of non-members is wholly unsus
tained. Four of the five member manufacturers who appeared as wit-
nesses sold to more non-members than to members and two nOll-11em-
bel' jobbers who appeared as witnesses had never been refused any
manufacturer s line because they were non-members. There is no
affrmative evidence of any boycott in the record. The ASN A min-
utes show that the selection of jobbing accounts has always been rec-

ognized as the individual manufacturer s prerogative and no pressure
has been exerted on manufacturers to discourage or prevent them

from selling to non-member jobbers.
Accordingly, it is oTdered That the compla,int be, and the same

hereby is , dismissed as to aJl of the respondents in this proceeding.

423783--58--
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Ix THE J\I.ATTER OF

KORTHERK BROKERAGE CO. , KORTHERK PRODlTE
EXCHAXGE CO. , AKD GEORGE JYI. KRISCHEL

ORDER, ETC. , 1:\' REGARD TO THE ..ALLEGED YIOL.\TION OF SEC. :2 (C) OF
THE CLd YTOX ACT AS A::IENDED

Docket 6874. Complaint , Dec. 1951-JJeci, -ion, .Mar . 10 1955

Ordel' requiring a corporate food broker, its president. and n second corporate
wholesaler in which said president and his wife owned a 50% interest, to
cease violating sec. 2(c) of the Clayton Act as amcmlec1 , by receiving com
missions, etc. , from sellers on sales made by said broker to the affliated
wholesaler.

Before 3f?'. AbneT E. Lipsc01nb hearing examiner.

M?'. Edwa-rd S. Raq8dale and 3fT. Cecil G. Aiiles for the

SlOD.

C01111i8-

DECISION OF THE CO:\DrISSION

Pursuant to Rule XXII of the Commission s R.ules of Practice

and as set forth in the Commission s "Decision of the Commission and
Order to File Report of Compliance , clnted laTch 10, 1955, the

initial decision in the insta.nt matter of hearing examiner Abner E.
Lipscomb , as set out as follows , became on that date the decision of the
Commission.

INITIAL DECISION BY ABKER E. LIrSCO:;.\B IJE,\HING EX.\)HX:EII

On December 22, 1954, the Federal Trade Commission issued its
complaint in this proceeding, charging Hesponclents with violating,
find having violated , the provisions of subsection (c) of Section 2 of
the Chtyton Act, as amended by the H.obinson-Patman Act , approved

June 19 , 1936. On January 27 , 1955 , Respondents filed their answer
thereto, admitting all the material al1egations of fact set. forth in said
compJaint. Under the provisions of Rule VIII (a) of the Commis-
sion s Rules of Practice , the submission of such an answe.r constitutes
a. waiver of Respondents' rights to a hearing as to the facts alleged
in the complaint, and of all other intervening procedure. The Hnle
cited also provides that when such an answer is filed , the Hearing
Exarniner shall make findings as to the facts Hnd conclusions based
npon snch complaint and an3WE;r , and issue an order disposing of the
proceeding. Accordingly, the TIeaTing Examiner, having duly con-
sidered the record herein , finds that this proceeding is in the. interest


