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Complaint 51 F. T. C.

IN THE 1fATTER OF

FOSTER-yIILBURN CaMP ANY A
lKC.

STREET & FIN

COXSEX'l O1mEH , :ETC. , IN REGARD 'I' D THE ALLFGED VIOLA TION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 5937. Complaint, Nov. 20, 1951-Dee.ision, Mar. , 1.955

Consent order requiring a corporation in Buffalo, N. Y., and its advertising

agency, to cease aQ-vel'tising falsely that the drug preparation "Daan
Pils" constituted a cure or remedy for diseases and disorders of the kidneys
and bladder and would relieve symptoms thereof.

Before Mr. .1. Earl O.ox hearing examiner.

Mr. William L. Pencke and Mr. .1osepk Callaway for the

Commission.
Denning 

&, 

Woklstetter of 'Vashington, 1) C. , and Ballantine,
Bushby, Palmer 

&, 

Wood of New York City, for respondents.

CO)iPLAINT

Pursuant to the proyisions of the. Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission having reason to believe that Foster-Nlilburn Com-
pany, a corporation , and Street & Finney, Inc. , a corporation , here-
inafter referred to as respondents , have violated the provisions of
said Act, and it appearing to the Commission that a procecding by
it in respect thereof would be in the public interest , hereby issues its
complaint stating Hs charges in that respect as follows:
PARAGRAPH 1. Respondent Foster-M::lburn Company is a corpora-

tion organized under the laws of the Statc of New York and having
its offce and principal place of bnsiness in Buffalo , New York.

PAR. 2. Said respondent is now and has been for more than five
years last past engaged in the business of selling and distributing a
preparation containing drugs as "drug" is defined in the Federal

Trade Commission Act.
Thc designation used by respondent for said preparation , thc

Iormu1a, and directions for use thereof are as follows:
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Formula:
Desigation: Doan s Pils Per pil

Theobromine-sodium salicylate_--____n-----_n_

---

- 1. 0 grains
Buch u

..------- - -- ---- --------- --- --- - -- - ---- -----

(Jyft UrsL__n__--__------------------

------

---------- :,Tot more than
Extractives of Ruchu__--__----

------------------- --_

. 2. 56 grains

Extractives of Uva Ul'sL___

-------------------------

'Titamin A______--------

- ------- - - ---------- ---------

Volatie Oil (buchu by orlOl')-------------------

---------

Carbohydrates (sugars and starch) ----------------------

Directions for Use:

Before each meal and at bed time take 3 pils followed by a full glass of"
water. Children 4 or 6 pils daily.

The said respondent causes its said preparation , when sold , to be
transported from its phce of business in the State of New York to
the purchasers thereof located in various States of thc United States
and in the District of Columbia. Respondent maintains and at all
times mentioned herein has maintained , a course of trade in its said
preparation in commerce bet\veell and among the various States of
the United States. Said course of trade has been and is substantial.

PAR. 3. Street & Finney, Inc. , is a corporation organized, existing
amI doing business under the Jaws of Xew York , with its offce and
principal place of business at 330 TI'. 42nd Street in the city and State
of New York.

Said respondent is nmv and has been for more than five years Jast
past engaged in the business of conducting an advertising agency,

preparing, disseminating and causing to be disseminated advertise-
ments for vendors of various commodities , including the preparation
Doan s Pils" of respondent Foster-Milburn Company.
PAR. 4. Said respondents act in conjunetion and cooperation with

one another in the performance of the acts and practices hereinafter
alleged.

PAR. 5. In fnrtherance of thc sale and distribution of said medicinal
preparation, said respondents , subsequent to March 21 , 1938 , have
disseminated and caused the dissemination of certain advertisements
concerning said preparation , Doan s PiUs , by the United States mails
and by various means in commerce, as "commerce" is defined in the
Federal Trade Commission Act for the purpose of inducing, and
which are likely to induce, directly Or indirectly, the purchase of said
preparation , including, but not limited to the Miami Herald , Miami
Florida , the 'Washington Daily :News , and Photoplay; and respond-
ents have disseminated and caused the dissemination of advertise-
ments concerning said preparation by various means, including, but
not limited to , the advertisements referred to above, for ihe purpose

505 USP units
O. 015 minims
2. 52 grains
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of inducing and which are likely to induce , directly or indirectly, the
purchase of its said preparation in commerce as "commerce" is de-
fined in the Federal Trade Commission Act.

PAR. 6. Among t.he statements and representations contained in said
advertising disseminated as a.foresaid : (and especially in the J\liami
Herald , a newspaper published in :Miami , Florida, on June 18 , 1948),
are the following:

Advertisement in the Miami Herald , ::Iiami, Florida , June 18 , 1948:

Barliacl1e Leg" Pain May Be Dangr.r Sign Of Tired Kirlneys
If hack ache and leg vains fll'e making yon miserahle , r1on t just complain

and do nothing about them. .:atuJ'c Ilay be warning you that your kidne3'
need attention.

The kidneys are Nature s c11ief \yay of taking excess acids and T)oisOJJou
waste out of the blood. L'hey help ilost IJeople pass about 3 pLnts a day.

If tbe 15 miles of kidney tubes and filters don t work well , fJoisonons \Yilste
matter stays in the blood. These poisons liay start nagg-ing bncknl'iJes , rhru-
matic pains, leg pains, loss of pep and energy, getting up nights. s\yeIling,
puffness uJHlcr the eyes, l1eac1aches and dizziness. Frequent or scanty passnges

with smarting and burning S(JmetiJJH S ...lw\'rs there i something wrong with
your l;:(lneys or bladder.

Don t \yait! Ask your druggi"t for Doan s Pills , used .-,u("cessfl1l1 millions
for oyer 40 yefJrs. They giye happy relief and \yil help tJlP I:) milE'S of ldc1ney
J.ubes ilnsll out poisonous waste from the blood. Get !JOiln " Pills.

Advertisement in \Yashington Daily K ews
T ovembe.

l' 7 , 1050:

Happy Is The Day 'Yhen Bar'kache Goes .Awn;-'

As we get ohler , stress !wd strain , o\' erexertion. excessiye slliIking (11' exposnre

to cold sometimes slows down kidney function. Tbis may lead UHllY folks t.o
complain of nagging backache, loss of 1)('P and ene)'g . IH:.'!H1achrs. find (lizzi-
ness. Getting- up nights or frequent lJ:l.c:sagl's mny reslllr from minor hhHh1er

irritations due to cold , dampness or dietary i,ncliscretionB,
If your discomforts are one to t.hese causes, rlou t \Htit, trv DOfln s Pills, fI

mild diuretic. Used successful1y by millions for over ;:0 years. "' hile these
symptoms may uftell otherwise occur , it' s amazing how many times Doan s gin'
happy relief-help the 15 miles of kidney tubes and filters flush oUt \Yflste.

Get Doan s Pils today!

Advertisement in the magazine " Photoplay" of '\fay 1951.

Happy is the Day When Backache Goes A way

" * *

",Vhen kidney function slows dO\vn , lllf.ny folks complain of nagg-ing: 1IackacJ1P.
loss of pep and energy, headaches and dizziness. Don t suffer longer \yith these
discomforts if reduced kidney function is getting you down-due to such com-
mon causes as stress and strain , over.exertion or exposure to cold. Minor
bladder irritations due to co1d or wrong diet may cause getting Hp nigh/: or
frequent passages.

Don t neglect your kidneys if these conditions bother you. Try J)of!n s Pills-
a mild diuretic. Used successfu\Jy by wi1ions for OYer :")0 yel1rs. 'Yhile often

otherwise cansed , it' s amazing how many times nOl1n s gives lU1T111Y relief from
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tbese discomforts-help the 15 miles of kidney tubes and filters flush out waste.
Get Doan s Pils today.

PAR. 7. Through the use of the advertisements containing the state
ments and representations hereinabove set forth , a,nel others similar
thereto not specifically set out herein , respondents represent as follows:

A. That the use of Daan s Pills , as directed , is a cure or remedy for
diseases , disorders and dysfunc60n of the kidneys and will relieve
the symptoms and conditions arising by reason thereof, among them
being backache, leg pains , rheumatic pains , headaches, dizziness, loss
of pep and energy, swelling, puffness uncleI' the eyes , frequent or scanty
passages ,,,jih smarting and burning, and getting up nights.

B. That poisonous waste matter and excess adds in the blood cause
the symptoms and condjtjons enumerated in Paragraph A above and
that the use of Doan s Pills, as directed , wi11 remove or cause the
kidneys to renlOve such poisonous waste matter and excess acids and

thereby relieve said symptoms and conclitions.
C. That the process of aging, stress and strain , over-exertion , ex-

cessive smoking and exposure to cold or dampness slows down kidney
function , resulting in backaches , headaches , dizziness , loss of pep and
energy, and that the taking of Doan s Pills , as directed , will relieve
such resultant symptoms and conc1itions.

D. That the use of Doan s Pills, as directed , is a cure or remedy for
diseases and disorders of the bladder and will relieve the symptoms and
conditions resulting therefrom , among them being getting up nights
and frcquent or scanty passages with smarting or burning.

PAH. 8. The said advertisements are misleading in material respects

and are "false advertisements" as that term is defined in the Federal
Trade Commission Act. In truth and in fact, the use of Doan s Pills
as directed or othcnvise , is not a cure 01' remedy for nor will they have
any therapeutic value in the treatment of any disease, disorder or

dysfunction of the kidneys or bladder and will not relieve or have any
beneficial effect upon any symptom or condition which may arise by
reason of any disease , disorder or dysfunction of such organs. The
use of said pins , as directed or otherwise, will not remove, or cause
the kidneys to remove , poisonous waste matter or excess acids from
the blood 01' have any beneficial effect npon any symptom which ma.y
l'esnJt therefrom.

PAR. 9. The use by the respondents of the said advertisements con-

taining materially misleading stateme.nts and representations has had
and now has , the tendency and capacity to mislead a substantial num-
ber of the purchasing public into the erroneous and mistaken belief

that uch state.ments and representations are true , and to induce the
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purchase of substautial quantities of respondent Foster-Milburn
preparation by reason of said erroneous and mistaken belief.

PAR. 10. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injnry of the pnblic and constitnte
nnfair and deceptive acts and practices in commcrce within the
intent and meaning of the Federal Trade Commission Act.

IXITL\.L DECISIOX BY J. EARL cox , Hl':/I.R1XG J IINEH

The complaint in this proceeding charges that the respondents have
violated the provisions of the Federal Trade Commission Act bv
misrepresenting the therapeutic qui1ities of Doan s Pills , a prepar
tioD containing drugs as "drug" is defined in the Act.

Respondent Foster-1iilburn Company is a corporation orgRnizcd
under and existing by virtue of the Jaws of the State of New York
with its offce and principal phce of business located at 468 Dewitt
Street, Buffalo , New York. It sells and clistributes the Do"n s Pills
preparation in commerce throughout the entire Lnited Stat.es.

Respondent Street & Finney, Inc. , is also a New York corporation
with its offce and principal place of business at 76 Ninth Avenue in
the city of New York. ew York. It is engaged in the advertising
business and , in conjunction therewith , has prepared and dissmninated
throughout the Vnited St.ates advertjsements for various commodi-
ties , including the preparation Doan s Pills.

Following issuance of the complaint anu the filing of an answer
thereto , numerous hearings were held. ' Tcstimony addncec1 at said
hearings has included that of certain experts called by counsel supw

porting the complaint and that of cerLflln experts called by respond-
ents , and other evidence has been taken , all 11S contained in the record
herein consisting of one volume of pleadings, five volumes of testi-
mony and seyenteen volumes of exhibits. " 1 Heception of further evi-

dence was deferred in order to permit negotiations looking to the
possibility of a. consent settlement.

These negotiations have been completed and a consent settlcment
was agreed upon , which was submitted in the form of a Stipnlabon
For A Consent Order. This is signed by both corporate respondents
by counsel for respondents and by counsel supporting the complaint
and is approved by the Director and the Assistant Director of the
Commission s Bureau of Litigation. A memorandum of transmittal
urging acc.eptance of this consent settlement is signed by counsel sup-

porting the complaint and approved by the Director and Assistant
1 Stipulation For Consent Order, paragraph 5 , page 2.
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Director of the Commission s Bureau of Litigation, the Chief of the
Division of Scientific Opinions, Bureau of Investigation of the Com-
mission, and by counsel for respondents. Thereafter an amendment
to the Stipulation For A Consent Order was agreed upon and sub-
mitted. The entire agreement of the parties is embodied in the
stipulation as amended.

The stipulation , as amended , provides , among other things, that re-
spondents admit all the jurisdictional allegations set forth in the com-
plaint and that the record herein may be taken as if findings of juris-
dictional facts had been made in accordance with such allegations;
that the answer to the complaint heretofore filed by respondents shall

be withdrawn; that the stipulation, together with the complaint

shall constitute the entire record herein; that thc complaint may be
used in construing the order agreed upon , which may be altered
modified or set aside in the manner provided by the statute for orders
Df the Commission; that the signing of the stipulation is "for settle-
ment purposes only and does not constitute an admission by respond-
ents that they have violated the law as alleged in the complaint nor
does it constitute a Jicense or permission to respondents or eHher of
them to represent either directly or indirectly that the Federal Trade
Commission has approved any advertising heretofore used or proposed
to be used" ; and that the order provided for in the stipulation and here-
inafter included in this decision shall have the same force and effect
as if made after a full hearing, presentation of evidence and findings
and conclusions thereon.

All parties waive further hearings before the hearing examiner or
the Commission , the making of findings of fact or conclusions of law
by the hearing examiner or the Commission, the fiing of exceptions and
oral argnment before thc Commission , and other procedure before the
hearing examiner and the Commission to which respondents may be

entitled under the Federal Trade Commission Act or the rules of the
Commission , including any and all right, power or privilege to chal-
lenge or contest the validity of the order entered in accordance with
the stipulation.

The other essential provisions of the agreement are embodied in
five numbered paragraphs (6 to 10 , inclusive) of the stipulation, which
are as follows:

6. Each Doan s Pil at the time the complaint herein was issued and at present
-contains:

TJJeobromiue Sodium Salicylate (of which the sodium salicylate
component is .42 grain)__------_n_-----

--------------

1. 0 grain
Extract of Buchu_n___--__

-----_----_--_ _____

__UU.'h 0. 5 grain
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Extract of 'Cva Vrsi----__n___--

------------

--- 1. 5 grains

Vitamill A__

_--

__--n_----__nn_--_--_n___----_--- 500 USP units

7. The Respondents, in their recommendations for use, direct that the product
be taken at the rate of three pils four times a day ,"vith a glass of ,vater. The
product, taken as so directed , proyides a daily dosage of 12 grains of theourornine
sodium salicylate (of which the sodium salicylate component is approximately

5 grains), 6 grains of extract of buchu , lR grains of extract of nva ursi and 6 000
SP units of Vitamin A.
8. The cba11enge of the therapentic "alne of t.he product. set forth in the com-

pJaint, goes to the product whether taken as directed or otherwise. The rccol'd
berein shmvs differences of opinion among the expert witnesses who testified
with regard, among other things , to (a) tIle relationship between kidney function
and bladder irritation and factors and symptoms mentioned in the advertise-
ments quoted in the complaint herein and in the circular packaged witb the

product; and (b) the therapeutic actions and effectiveness of the product.
9. It is stipulated and agreed that the requirements of the pnblic interest wil

he1,t be served and a11 of the issues in this proceeding disposed of by the entry
of an Order in the form set ont in paragraph numbered 13 beJow 2 in conjunction

with an agreement by the Respondents, which tuey hereby make , as follows:
The tbeobromine soclium salicylate content and the 80dium salicylate content

of each pil wil be increased and the directions for use changed so that Doan
Pils , wben taken as directed , wil provide a daily dosage of not lE-sS than ao grains
of theobromine sodium salicylate , fiS compared with tbe present 12 grains , and
a total daily dosage of not less than 30 grains of sodium salicylate (including the
sodium salicylate content in the tbeobrornine sodium salicyJate) as compared
with the present 5 grains.

10. The Hespondents contemplate that npon the increase of the theobromine
sodium salicylate and sodium salicylate provided for above , the additional in-
gredients of Doan s Pills (other tlu1. coating and filler) wil he extract of
buchu , extract of uva ursi and Vitamin A.

The fact that evidence. has been presented in this proceeding does
not militate against approval and acceptance of the stipulation as
amended. The order agreed upon covers all the issues raised in the
complaint. Accordingly, respondents ' answer herein is withdrawn
and the stipulation , as amended , is accepted. Based upon the com-
plaint and the stipulation as amended, this proceeding is found to be
in the public interest , and the following order is issued:

It is oTdel'ed That Respondents Foster- :\lilburn Company, a cor-
portation , and Street & Finney, Inc. , a corporation , and their respective
offcers , representatives , agents and employees, directly or through any
corporate or other device in connection with the offering for sale , sale
or distribution of Doan s PilJs or any product of substantially similar
composition or possessing subst.antially similar properties, whether
sold uncleI' the SRme name or any other name , do fortlnrith cease and
desist from directly or indirectly:

2 TlJe ordcr hereinaftel' adopted and issued is taken in full from paragraph 1 of the

stipulation as flmenderJ.
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1. Disseminating or cansing to be disseminated by means of the
Dnited States mails or by any means in commerce , as "commerce" is
defined hl the Federal Trade Commission Act, any advertise.ment
"hich represents directly or through inference:

(a) That said product, used as directed or otllCndsc , is a cure or
remedy for or 'Y111 have any therape,utic vahle in the treatment of any
disease , disorder or dysfunction of the kidneys or bladder or that it
will relieve or have any benefi('jal effect upon any symptom or C'oncE-
tioll 1,hich nwy arise by reason of any disease , disorder or dysfunction
of such organs.

(b) That said product, used as c1iredecl or othel',,'ise win l'emove
or cause the kidneys to remove , poisonous -waste matter or excess acids
from the blood or ha,ve any beneficial effect. upon any symptom or con-
dition which may resu1t therefrom.

:2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing 01' which is likely to induce
directly or indirectly, the purchase in commerC'e as commerce" is
de.fined in the Federal Trade Commission Act , of said product , which
contains any of the representations prohibited in Paragraph 1 he-reof.

P)'o' viderl howeveJ' That nothing in this order contained 01' provided
shaJl be constru.ed as prohibiting .Hespondents or either of them from
disseminating. 01' causing to be disseminated ill commerce , as '; eom-
merce is defined in the Fecleral Trade Commission A. , any and an
claims anclrcpresentat.ions of the character set forth below , whcn made
with respec.t to;l product. (whether sold under the name of Doan s Pills
or 11JHler Hny other name) constituted and recommended for use as pro-
vided in )Jal'agTaphs D and 10 of the stipllbtion by which Respondents
haye agreed that the Order , of 'which this proviso is a part., may he
entered in the disposition of this proceeding. The claims and l'epre-
sentation referred to above are as folIo\y,::

Factors often present in our da.ily lives such as ovcr-exel't.ion the
stresses and strains of active life and emotionalllpsets ma.y be accom-
panied by snch discomforts as backache he,adache , dizzine.ss and mu
cnlar aches a.nd pains. ..Also factors snch as dietary indiscretions ma,)'
contribute to mild bladder irritations.

,Yhen taken for the conditions described above Doan s Pins often
help relieve snch discomforts by their analgesic action , by a soothing
eiIcrt to allay b1ac1c1e-r irritation ancl by their mild diuretic aetion.

)JECIS10N OF COl\L'!ISSIO)/ AND OlmER TO FILE REPOHT OF CO)lPLIAXCE

This matter having come before the Commission upon the hearing
examiner s initiaJ decjsion herein filed January 10 ID55 accepting a
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stipulation for a consent cease and desist order theretofore submitted
by the parties pursuant to Rule V of the Commission s Rules of Prac-
tice; and
The Commssion, by order entered February 18, 1955 , having ex-

tended until further order of the Commission the date on which said
initial decision would otherwise become the Commission s decision

underRuJeXXl1; and
The Commission having now determined that the initial decision is

adequate and appropriate to disposed of this proceeding:
It is ordered That the aforesaid initial decision shall , on March 25

1955, become the decision of the Commission , it being understood
however, that the proviso contained in the order to cease and desist
shall not be construed as an approval , express or implied, by the Com-
mission of any of the claims or representations therein referred to, or
of any other c1aims or representations, when made with respect to any
product, whether constituted and recommended for use as provided in
paragraphs 9 and 10 of the stipulation by which respondents agreed
that the order of which said proviso was a part may be entered in dis-
position of this proceeding, or otherwise.

It i8 further ordered That the respondents herein shall , within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing setting forth in detail the manner and form
in which they have complied with the order to cease and dcsist con-
tained in said initial decision.
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Decision

IN THE :MATTER OF

PHILIP .MORIUS & COMPANY , LTD., 11'0.

Docket 47.94. COmlJlaint , Aug. 19.J.2-Deei. ion , Mar. 2'" , 1955

Order dismissing complaint charging false advertising of cigarettes , on the ground
that it was not in the public interest to proceed further on advertising claims
which had been abandonecl , and particularly in view of abandonment of
tbe use of hygroscopjc agent which was the basis for the advertising.

l1h' . Frederick .1. jlfcJfanus and 3fT. Daniel .1. Murphy for the

Commission.
Lee, Toomey 

&, 

Kent of 'Washington , D. C. , and Pennie , Edmonds
Morton, B a71OW8 

&, 

Taylor and Conboy, II ewitt , O' Brien 

&, 

Boardman
of 1' ew York City, for respondent.

INITIAL DECISION BY EARL J. ROLB , HEARING EXA:)HNER

This proceeding is before the Hearing Examiner upon motion of
respondent to dismiss this proceeding without prejudice, affdavit in
support thereof, and answer to respondent's motion filed by counsel
in support of the complaint.

On December 29 , 1952 , the Commission issued its order to cease and
desist' in this proceeding from which an appeal was taken to the
Unitcd States Court of Appeals for the District of Columbia. There-
after, on motion of the Commission , the United States Court of
Appeals on August 28 , 1953 ' entered its order vacating the order to
cease and desist issued by the Commission and remanded the petition
for review to the Federal Trade Commission for reconsideration and
such disposition as public interest, the facts and the law may warrant.
Thcreafter , on May 19 , 1954, the Commission issued its order that this
proceeding be reopened and remanded to the Hearing Examiner for
the receipt of sueh further testimony and evidence as may be offered
in support of and in opposition to the allegations of the complaint

which order was modified on November 26, 1954 , by adding thereto
that the Hearing Examiner should receive such further testimony and
other proper evidence as may be offered as to the continuing public
interest or laek of it in this proceeding. Prior to the taking of any
testimony by the Hearing Examiner undcr the order of the Commis-
sion remanding this proceeding, the respondent filed its motion to
dismiss without prejudice and aifdavit in support thereof.

149 F. T. C. 703, 732.

5 S. & D. 790.
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In his .affdavit in support of said motion, O. Parker l\lcCOlnas

President of PhiJip Morris & Company, Ltd. , Inc. , stated: that the
respondent had abandoned its advertising that the smoke from its

Philip Uorris" br 1nd of cigarettes is less irritat,ing to the throat than
the smoke from cigarettes of other leading brands; thn.t said respolld
CIlt had abandoned the use of the hygroscopic agent .which \vas the
basis for said advertising; and that the respondent had abandoned
any advertising representing that the smoke from its said cigarettes
win not leave an after taste. It was further stated in said affdavit
that it is not the intention of the respondent to resume said adver-
tising or the use of said l1ygroscopic agent. In its answer to respond-
ent' s motion and affdavit, counsel in support of the complaint stated
thatoH the basis of the facts regarding abandonment of the questioned
nc1veTtising and the use of the hygroscopic agent and the intention not
to resmne such advertising or the use of the former hygroscopic agent
that no objection is oiIered to respondent's motion to dismiss the
complaint without prejudice.
The Hearing Examiner, having considered said motion and af4

fidaTit in support there, , the answer of counsel in support of the
complflint thereto , and the record herein and being now duly 8c1visecl

in the premises , is of the opinion that. it is not in the public interest to
proceed further on advertising claims which have been abandoned
particularly in view of the change of the composition of the cigarettes
so far as the hygroscopic agent is concerned and the expressed inten-
tion of the respondent not to resume said advertising.

It ,is therefo1'e onleJ'ecl That the complaint herein be , and the same
is hereby, dismissed without prejudic.e.

DECISION OF THE CO::BIISSION

Pursuant to Rule XXII of the Commission s Rules of Practice, the
initial decision of the hearing examiner shall , on J\Iarch 27, 1955
become the decision of the Commission.
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Comvlaint

IN THE ::\LUTER UF

XEW YORK COFFEE AXD SUGAR EXCHAKGE , lXC.
ET "\L.

COXSEXT UnnER, ETC. , I J-EG.\RD TO T1- I: ,\LLEGED vlOLATIOX OF THE
FEDEIL L TR_\DE CO:iDIISSIOX \CT

Jj0ell et 023.5. COliplaiut , Oct. " , l,f;', Deci.sion , .-vr. , 1955

CUll::Cllt !ll'dl' r 1'€1111iring- the Cntlee Extlwnge, the Coffee Clearing Association
and jlleir uffciflJS , to cease n.sing J'estrictiye cOIltrflds for trading in coffee
tr)r flltnre deli\ ery-specifically the '; S" contract SlWcifying Santos flS tbe
ulll,\ lirazili!Jl point of origin uf colIee for futures trading in the L Ditec1

Stores, llodificcl to inclm1e tl1lee otlwr Brazilian ports , coffee from ,yhicl1
,n1S rle1iyeni1Jlc only at fixed 1:Jcllnlties urHler ntlues for Santos coffee-
91111 to IWJ'mit tl'Hling in nIl t:'''Jes of eof1ee in general use in this country.

BeJore Jh' illimn L . P(((k hearing examineI'

Jfi' Philip R. Lavton anc1.'! i' Fle/che!' G. Cohn for the Commission.
rer an FOi' : Sieger c0 SJnith of e\'\ - York City, lor KelY York

Cotree Illle! Sugar Clearing A:-s Inc. ana olong' ,yith-

(/ocinqton JJwIinr;, of ,Yashington , D. C. , for e\Y York CoHee
and Sugar Exchange , Inc. anc1 certain member:: thereof.

COJIPL.\lXT

PUl'su,-mt to the pl'oyisiollS of the Federal Trade Commission Act
::1lc1 by yiJ'tlle of the authority yestec1 in it by saic1 Act, the Federal
Trade C()mmis ion , haying l'C,l.o;Oll to believe that the parties here.in-

aft( r l'cfel'ed to as l'(,spollc1ellt haye yiolated the provisions of Sec-

tion ;') or the Federal Trade Commission Act , and it appearing to the
Commission thflt a proceeding by it in respBct thereof -would be in
the public mterest : hereby iSSlles its cornplaint, stating its charges in
this rcspect as follows:

\r..\G1L\1'1l 1. Respondent e"\ York CoHee and Sugar Ex-
change , Inc. , herpinaftel' referred to as " "Respondent, Exchange;' was

i11col'porate(l as the '; Cofree Exchange or the City of New YOl'k' under
a spceinJ act of the Xe\\ York Stale Legislature OIl June 2, 1855. The
only important change in the corporate, setup of the Hespondent
Ex('h:llge sinee its ol'ganiz;ation occlllTed in 101 G when its scope was
e:,tenc1ed to include sugar and its name ,yas changed to that which
it now hll . It is fl non-stock membership corporation with its ofIee
and pr1ncipal plaCE' of business being located in the city of ew York
N,,,,,YOlk.
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Respondent New York Coffee and Sngar Clearing Association, Inc.
hereinafter referred to as "Respondent Association " is a stock cor-

poration organized and doing business under the laws of the State of
New York with its offce and principal place of business being located
in :Kew York City, New York.

Respondent Gustavo Lobo, Jr. , is President of the Respondent Ex-
change for the year 1954, as well as a member of its Board of Man.
agel'S , and likewise is a member of Respondent Exchange; he is a
stockholder in respondent Association and is affliated with Lobo &
Company, \vhich is a clearing member of Respondent Association.
His offce and principal place of bnsiness is located at 99 IV all Street.
New York 5, New York. 

Respondent Leon Israel , Jr. , is Vice President of the Respondent
Exchange for the year 1954, as well as a member of its Board of Man-
agers, and likewise is a member of Respondent Exchange; he is a
stockholder in Respondent Association and is affliated with Leon
Israel & Bros. , which is a clearing member of Respondent Association.
His offce and principal place of business is located at 101 Front Street
New York 5 , New York.

Respondent .Wiliam F. Prescott is Treasurer of the Respondent
Exchange for the year 1!J54, as well as a member of its Board of Man-
agers, and likewise is a member of Respondent Exchange; he is a
stockholder in Respondent Association and is afIiiated with Fan &
Co., which is a c1earing member of Hesponclent Association. I-ris
offce and principal place of business is located at 120 IVall Street
New York 5 , New York.

Respondent G. IV. Knauth is Secretary of the Respondent Exchange
for the year 1954 , as well as a member of its Board of ::lanagers; 11e

is a stockholder in Respondent Association and is affliated with the
New Yark Sugar Refining Company, which is a cleaTing member of

espandent Association. His offce and principal place of business is

located at 100 vI' all Street , New York 5 , K ew York.
Hesponde.nt .Tack R. Aron is a membe,r of the, R.esponcle,nt Exchange;

he is a stockholder in Respondent Association and is affliated with ,
Aron & Co. , Inc. : which is a clearing mmnber of Respondent Associa-
tion. Ilis offce and principal pla,ce of business is located 336 11aga-
zine Street, X ew Orleans , Louisia.na.

Respondent Louis Blumberg is a melnber of the Hespondellt Ex-
change; he is a stockholder in Respondent Association and is affliated
with J. Aron & Company, ,vhich is a clearing member of Respondent
Association. His offce and principal place of business is located at
:Jl vI' all Street , X ew Yark , K ew Yark.
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Respondent Alfred Boedtker is a member of the Respondent Ex-
change; he is a stockholder in Respondent Association and is affliated
with Volkart Brothers Company, which is a clearing member of Re-
spondent Association. His offce and principal place of business is

located at 60 Beaver Street, New Y ork4, New York.
Respondent Adrian C. Israel is a member of Respondent Exchange;

he is a stockholder in Respondent Association and is affliated with
A. C. lsrae.l & Co. , which is a clearing member of Respondent Asso-
ciation. His offce and principal place of business is located at g5

Front Street, New York 5 , K ew Yark.
Respondent Chandler A. Mackey is a member of Respondent Ex-

change; he is a stockholder in Respondent Association and is affliated
with C. A. Mackey & Co. , whieh is a clearing member of Respondent
Association. His offce and principal place of business is located at
111 Wall Strect , New York 5 , New York.

Respondent Phillips R Nelson is a member of Respondent Ex-
change; he is a stockholder in Respondent Association and is affliated

,,-

ith Ruffner, Burch & Co. , which is a clearing member of Respondent
Association. His offce and principal place of business is located at
gS Front Street, New York 5 , New York.
Respondent S. A. Schonbrunn is a member of Respondent Ex-

change; he is a stockholder in Respondent Association and is affliated
with S. A. Schonbrunn & Co. , which is a clcaring member of Re-
spondent Association. His office and principal pla.ce of business is
located at 77 vVater Street, Kew York5 , New York.

Respondent Gustav vVedell is a member of Respondent Exchange;
he is a stockholder in Respondent Association and is affliated with
The East Asiatic Co. , Inc. , which is a clcaring member of Respondent
Association. His offce and principal place of business is located at
103 Front Strect , Kew York 5 , New York.

The aforesaid respondents , Jack R. Aron , Louis Blumberg, Alfred
Boedtker, Adrian C. Israel , Chandler A. Mackey, Phillips R. Nelsoll
S. A. Schonbrunn , and Gustav 'Vcdell , individually as members and
also as representatives of other members of K ew York Coffee and
Sugar Exchange , Inc. , do not constitute the entire membership of the
Hespondent Exchange \vhich is approximate1y 314 with the number
and membership of Respondent Exchange varying from year to year
so that it is impracticable to specify here by name each and all of the
present members of the Hespondent Exchange without manifest de1ay
a.nd inconvenience. Therefore , the Commission names and includes
as re,spondents in this proceeding the aforementioned individua1s , both

individua11y as members and as representatives of the entire membcr-
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ship of sa.id respondent , antI an snch members as a group are therefore
made respondents herein and hereinafter are referred to as ;;respondent
lllPmbers.

PAR. 2. The purposes of the Hespondent Exchange , fl3 set forth in
its charter , are:

1. To provide , regulate and maintain a suitable blJilc1ing, or 1'001)18
for the pUl'clwse and sale of coHee and other similar articles in the
city of 1\ SlY York.

2. To adjust controversies benveen its members.
3. To inculcate and establ1 h just and equitable principles 111 trade.

4. To establish and maintain uniformity in it:; l'ules , regulations
and usage.

5. To adopt standards of clnssificatioll
6. To accluire : pl'csel'n' . allll cli.'.;seminaic llseful and valuahle in-

formation , find gencrally,
7. To promote. the coffee and sngar trades in the city of Xew YOl'k

to increase their fillOlmts rllc1 to fllgment the. facilities with "\yhich the.

nla T be conducted.

The government of the Respondent Exchange is vestt'd in a 130:\1'1
of JIanngers , consisting of three oficcl's. the president. ,. ice pl'esitlrnI
and treflSUl'Cr nnc1 twelve members c1ivic1ccl into two c1assp of 

members each. ,\"ith one. cJnss fll1tomaticnlly retiring each :,:eal'. This
board cornbines in OllC body all of the exc(,lltin management. legls
lative, regulative and ql1asi- jllc1icinl functions excrciserl by the ne-
spondcllt Exchange in its claily operations. The b lcnv:: of tJw Hr-
sponc1ent Exchange provjele that the pl'esiclent of the Respondent
:Exchangc shall. subject to the nppl'oval of the Board of \Ian:1 g"t' l'S

appoint approxiuwtely hn nty standing cOllmittee

Among these is a conunittee on coHee "\\"hich consists of 1iye mem-
bers: at least one of ,yhom. the ('hail'man must be a member of the
Board of Ianagel's; and two members must be jelentified with the
Iild Coffee TnHle. This connnittee considers, reports and recom-

mends to the Board of j)Ianagers, for its action. such matters per-
taining to coffee as they consider advisable Hncl beneficial to the in-

terests of the Respondent Exchrmge.
The by- la"\\"s of the Respondent Exchange 1H'oYide that "no contract

for the future delivery of Coffee shaJl be l'cc:ognized , acknowledged or
enforced by the Exchange or any Committee 01' Offcer thereof. un-
less both parties thereto shaJl be members of the Xc\\ York Coffee
and Sugar Exchange, Inc. : provided , however : that members sJwll
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offer their contracts for clearance to the J\ cw )' ork Coffee and Sugar
Clearing Association , Inc. , which shall become by substitution a party
thereto in place of a lnember , and , thereupon , such Association shall be-
come. sl1bied to the obligations thereof and entitlerl to an the rights and
privileges of a member in holding, fulfilling 01' disposing thereof.

The by-Ia \VB of the Respondent Exchange fnrther specifically pro-
viele that all contracts for the future delivery of coffee shall be in a
i'(J' l1 set :forth in s,licl by- laws.

The by- taIl's of Respundent Exchange cannot be altered or amended
unless same has been approved by fl t\yo- thirds vote of the Board of
l\anagers present and voting, a,nd ratified by a majority vote of the
respondent members yoting by ballot , at an election held for that plll'-

, of which proper notice has been given.
\H. J. The purpose of the Respondent 'tssociation , with l'' spect to

coffee , is the purchase and sale of coHee for future delivery and the
acquisitiOll by purchase or otherwise of contract::: , made in accordance
\yith the by- laws : l'nles nnrl regulations of the Hesponc1ent Exchange
for the pllrchase or sllie of Coffee ;: ':: :,: for furure delivery. and

the nssLimption 01' the obligations arising tlH' l'elmder; the settling. ad-
justing and dearing :for compensation of snch contrilcts; the bll 'ing,
sel1ing. receiying, carrying: storing and c1ehvering of CoHee '" ::' ;: but
oldy in connection with the foregoing pl1rchases.

PAR. -1. Hesponclent _Association has less thalllOO stockholders , each
of ,,,hOlll is a member of respondent Exchange. Each of said stock-
holders im1ividual1y, or the firm or corporation with which he i af-
filiated , is knmnl as a "clearing member :' of Respon(lent Associ:lIion.
Hesponc1ent members entpr into contracts with each other for the
futu1'e (lelivel'Y of coHee in acconlance with the by- lal\"s : rules and regu-
lations of the Respondent Exchange , and in so doing flvailthemselyes
of the facilities and services furnished by said Respondent Exchange.
Such c.ontracts , thus entered into by respondent membe.rs , are cleared
through the Hesponc1ent Association by its clearing members of the
Respondent L\.ssociation , with the result that the Respondent Associ-
ation assumes the obligations of the respondent members of the Re-
spon(1ent Exchange l1l(ler such contracts.

Such contracts for the future delivery of coffee arc entered into by
re.spondent members for their own account or for the aecount of
others who either have an interest in coffee or are speculating. Snch
contracts provide for the purchase and sale of a specified amollnt of
green co:ll'ee of certain grades and qualities at n certain price for de-
livery at a certain place within a certain month in the future.

423783--58--
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Such contracts for future delivery on Hespondent Exchange ordi-
narily are not actua11y performed by making or taking delivery of the
coffees specified therein but are offset by other contracts which assume
a contrary obligation.

PAR. 5. "Transactions in futures " as exemplified in the buying and
selling of coffee for future delivery by the respondent members on the
Respondent Exchange and Hcspondent Association , are affected with
a national public interest. The prices for the coffee involved in such
futures contracts are generally quoted and disseminated throughout
the United States and in foreign countries as a basis for determining
the actual prices to the producers and consumers of coffee. There is a
direct relationship existing between the prices specified in a contract
for elehvery of coffee at a future elale and the "spot" price of that
same co:tee on this date.

In order for the respondent membcrs to be enabled succcssfu11y to
offset their obligations to sell and purchase under futures contracts
that is, in order to "hedge " the "spot" prices must be based upon
the future market. As a result, those who pnrchase and sell coffee on
the "spot" mnTket con6nually turn to the prices det.ermined in the
Respondent Exchange for future deEveries of coffee.

PAR. 6. Coffee consists of some t\'I"O dozen species or growths and is
grown in many countries of Central and South America and Africa.
Brazil , the largest producer , accounts for about 470/0 of the world'

supply of coffee. X one is produced in the continentallJnited States.
The American trade dea,ls almost exclusively in coiIee which is grown
in the ,Vestern Hemisphel'c. The trade makes it broad distinction be-
tween coil'ees produced in Brazil , which are described as "Brazils
and an the others , which are described as "mUds.

Furthermore. Brazilian coffees aTC classified into several J1:owths

which , broadly 'spea,king, bear the names of the ports in Brazil through
,vhich , for the most part, they arc exported , one of which , for example

is Santos.
There is also a variation among the "milds." They typically bring

a better price than Brazils. Colombian , other Central and South
American coffees , some Arabian and some A frica,n coffees arc the prin-

cipal "milds.
A beveragc ma.y be made from anyone colIee but the product usu-

ally sold commercially to consumers is a blend. ,\Thile the composi-

tion of a,ny given b1end ordina-rjly is a trade secret , it is known thnt
the slandard brands of good coffee in the united States are" blend of
15 to 40 percent of mild Colnmbian and Central American coffees with
the balance being of Brazilian coffees.
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The United States is the largest coifee consumer in the world , tak-
ing approximately 65% of the world's exportable production. In
1953 this country imported 2.78 billion pounds of coffee valued at al-
most one and a half billion dollars. Fifty percent of the total coffee

imported into the United States .is from Brazil. About forty percent
of all imports from Brazil (or about twenty percent of total imports)
enters the United States through the port of New York. Approxi-
mately fifty percent of such Brazilian coffee shipped to ew York (or
about ten percent of total imports) is shipped from the port of Santos
Brazil , with the bulk of the balance being shipped from the three other
Brazilian ports which are referred to in Paragraph 10. A substan-
tial part of this Bra ilian coffee coming into New York is scheduled
for processing by its owners and is usually not available for other
pllrposes.

PAR. 7. Respondents col1ectively are engaged in interstate C011-

llerce as such "commerce" is defined in the Federal Trade Commis-
sion Act, in the business of operating a coffee futures market. Each
of the respondents, individually, enters into contracts or furn,ishes

services or facilities , or both , which constitute a separate business as
well as a part of said futures market business.

aid futures market business is based upon contracts for the pur-
chase and sale of coffee for future delivery entered .into by and be-
tween respondent members on their own account, or for the account of
othe-rs located in many foreign countries and in States other than the
State of IS ew York. Said contracts arc traded in on the Respondent
Exchange under the terms of its by-laws and rules and by the 1Ise of
its services and facilities. Thereafter, said contracts are cleared

through Hesponc1ent Association by respondent rnembers , in the man-
ner hereinbefore described, with the result that said Association as-

sumes the ob1igations of respondent members under said contracts.
Involved in said futuTcs market business : and without which said

business could not be conducted , is the continuous transmission of
great quantities of rnoney or credit, documents , information , and com-
munications bebveen the State of ew York and many other States of
the l7nited States and also many foreign countries.

Furthermore , many of respondent members are also directly en-
gaged, for their o\\"n account. or for the accounts or others, in the

purchase and sale or cofl'ee in some fonn , in connection 'with which
they ship, or cause to be shipped , such coiree from many foreign
countries into the l,Tnited States and also between and among the
several States of the "Gnited States , or both. Involved in , a.nd part

: said interstate commerce , so engaged in by a substantial number of
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said respondent. membcrs is the purchase and sale of coffee :for future
delivery under the terms of the aforesaid contracts traded in as
aJoresaic1.

\R. 8. Competition exists, on the RcspOllclellt Exclullge nncl in the
Hespondent Assoc.iation , bet"\yccn the rcspondent members as ,nc.J! as

het'YBell snch me, lnbel's and others \.,110 , while not mcmbers , nct through
some respondent members, in the pure-hase amI sale of COJHl',lct.O: for

fut.ure c1eJ-Ycl'Y of coffees produced ill (lifferent parts of Brazil ,18 "yell

as those pl'OCl11Cec1 in other part.s of the world, l'cgal'c11e.ss of ports of

importation into the 1. llitecl States and rcgardless of the g'mc1cs
growths and qualities of such cojfcl' : competition also exist:: hetlycen
some of the respondent membcrs and between S1\cll me,mbcrs fllUl others
in the purchase and sale of coffee ill some form: except insof;ll' n both
types of snch competit.ion haTe been restricted and restrninec1 b: the
illegal a,greelnent , nnderstfwdillg' and planned comIlon course of (l. ctioJl
bet,yee, ll and among the re::polldellts and the nets and prftctit ps pt'
formed by said respondents as pnl't of alld in purE1uance therL'o. as
hereinafter set forth.

-\R. ). The Hesponclent Exchange acting for itself und also on be-

half of its offcials and the respondent members , the l'e ponc1el1t mem-
hers thmIlselYCS , and the Respondent \ssOCia.ti021 Hcting for it-self and
the re,spondent 1nembers, have , since about ID-:G , entered into aml maill
rained , and are sti11 lnaintnining, ,111 agreement , under. tanc1ilJp- and
planned common conrse of actioll to restrict ar:c1l'cstmi11. and llf' still
restricting anc1restraining the entering into of , and tl' aclilJg i11. C011-
i racts on the 11espondent Exchange for the buying and selling of coHee
for future deli,'ery and also the actual buying and sel1ing of C'ott'
itself.

\.H. I0. Pursnant to and in furtherance of the afol'csnic1 ng'JcC'mcnt
llnderstanding and pbnned connnOll course of action , respondent llPll-
bel's , in accorclUllCC 'Ylth the proY1sions of the. by- laws of ihe nesponc1-
pnt. Exchange , hercinbefore set forth ill P agTaph 2 , dicl 111 C()lll11C-

tion with , and in cooperation with , Hespo1Hlent. Exchange in Xoyembcr
1DJR , adopt and have since maintained a form of contract for the buy-
ing and selling of coflee for fut.ure delivcry by respondellt members
on Respondent Exchange , which 11l1'eaSonably l'estricts tl'nillS and
hlnits cOlnpetition jn interstate and foreign COmlll(l'Ce in cotfee and
the entering into of, and trading ill , contracts in interstate and foreign
cornmeree on Hesponc1ent Exchange. and in Hespondellt Assol'i,ltion
for the future delivery of coft'ees of grades, gro\yths and Cjwdities
other than those covered by said form of contract.
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nder the terms of said contract, "hich is designated by said Re-
spondent Exchange as the " 8" contract and which vms amended and
modiiiecl by the respondent mcmbers in conjunction ,yjth Hespondent
Exc.hange in 1\)53 , there Ivas , and is dehverable only coffee of certain
specified grades ,,,hich is grown in Brazil and shipped from a limited
number of specified ports there, in to the port of N e" Y 01'11. Prior to
said moc1ifications sa.id contract specified Santos as the only Brazilian
port of origin. After said modification , said contract specified fOllr
Brazilian ports of origin , ineluding Santos , but provided that deliver-
able coffee , shipped from saiel Braijlian ports other than Santos , "as
deliverable only at fixed differentials under the values for deliverable
eoiTee shipped from Santos.

Although there may have been and may be available on Respondent
Exc.hange and in Respondent Association for the purpose of buying
and ellillg coffee for delivery in the fut.ure , contracts other than the
aforesaid contract " S," the provisions of such other contracts , pur-
suant. to and in futherance of the aforesaid agreement, understand-
jng and planned common course of action , ,yere and are so prepared
cOll llncted and construed by l'eSpOndellt: so as to prevent, and they
have Rnd c10 11ctually prevent, the respondent members from dealing
011 the Re ponclent. Exchange and through and by means of respondent
AssoclGtion in allY contracts except the aforesaid contract "

\R. 11. The purposc and effect of the aforesaid agreement, under-
sranding and planned common eourse of action bet,yeen and among
the respolldents and the acts and practices done in furtherance thereof
and pursuant thereto , have been and are:

1. T () restrict and restrain unduly trading by respondent members
in contracts f'.w the future delivery of co/Tee in the Respondent Ex-
change and by and through Hesponclcnt Association;

2. T lJ preY211t the trading by the respondent members on the Ex-
change. and by and through Respondent Association , from being an
a.dequate reflection of the interaction of a substantial part of the total

supply and demand of coffee;
). To preyent the prices of futures in eoffee frOln reflecting the

reasoned judgment of many traders on both sides of the market;
4. To permit and enable , and they have pe-rmitted and enabled , the

prices of futures to be subject to fa,lse starts , erratic movements, con-

centration in trading, and maneuyers t.hat both re.flect and create
expectations and trading patterns inconsistent with actual supply and
demand:

5. To narrow the effective cOl1llHodity basis for futures contracts
tnHted in by respondent members on Respondent Exchange and by
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nd through Respondent Association, to coffee of certain specified

grades which is grown in Brazil and shipped from four ports therein
including Santos, to the port of New York; and to tend to narrow
said basis stilJ further to said coffee shipped from only one of said
ports , namely, Santos;

6. To tend to tie closely, at least for short periods of time , the prices
of all coffees to those resulting from the trading on Respondent Ex-
change of contracts restricted to coffee production , and conditions of
marketing, in a limited geographical area;

7. To prevent a substantial amount of "hedging" of coffee, including
Brazilian coffee , in the futures market conducted by respondents;

8. To t"nd to bring about and result in prices at which coffees are

actually bought, sold and delivered being inconsistent with competi-
tive supply and demand conditions.

PAR. 12. In addition to the effects, as hereinbefore set forth , the
aforesaid ag!'eement, understanding and planned common course of
action between and among the respondents and the acts and practices
of the respondents , done in furtherance thereof and pursuant thereto
likewise have contributed to and promoted substantial increases in
the prices which the consuming public has been required to pay for
coffee, and have a dangerous tendency unduly to hinder competition
in the purchase and sale of coffee in interstate and foreign commerce.
PAIL 13. Each of the respondents herein has , directly or indirectly,

participated in, approved or adopted the aforesaid agreement, under-
standing and planned common course of action and the acts and prac-
tices done in fnrthenmce thereof and pursuant thereto.

PAR. 14. The agreement , understanding and planned common
course of ac60n between and among the respondents , and the acts and
practices done in furtherance thereof and in pursuance thereto , as

hereinbefore a11eged , have a dangerous tendency undnly to hinder and
restrain competition between and among respondent members and
between such members and others in the trading on Respondent Ex-
change , and by and through Respondent Association , of contracts for
future delivery of coffee in commerce , as "commerce" is defined in the
Federal Trade Commission Act and have likewise restricted and re-
strained competition between and among respondent members and with
others in the purehase and sale of coffee in commerce as same is
defined by the Federal Trade Commission Act, and such agreement
understanding, planned common courSe of action and such acts and
practices , aU and s-ingular1y, are. all to the prejllc1icc nd injury of

the public and constitute unfair acts and practices and nnfair methods
of competition in commerce within the intent and meaning of Section
5 of the Federal Trade Commission Act.
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DECISION OF THE COMMISSIO

Pursuant to Rule XXII of the Commission s Rules of Practice

and as set forth in the Commission s "Decision of the Commission
and Order to File Report of Compliance , dated April 1, 1955 , the
initial decision in the instant matter of hearing examiner William L.
Pack, as set out as follows, became on that date the decision of the
Commission.

rrIAL DECISro-S BY 'V!.A::I L. PACK , HEARING EXAMINER

The complaint in this matter charges respondents with violation
of the Federal Trade Commission Act through the use of contracts
which unduly restrict and restrain trading on the respondent Ex-
change in coffee for future delivery. A stipulation has now been en-

tered into by respondent cw York Coffee and Sugar Exchange , Inc.
its four offcers who were named as respondents , and respondent New
York Coffee and Sugar Clearing Association , Inc. , and counsel sup-
porting the complaint which provides , among other things, that re-
spondents admit all of the jurisdictional allegations in the complaint;
that the filing of an answer to the complaint is waived , and that the
complaint and stipulation shall constitute the entire record in the
proceeding; that the inclusion of findings of fact and conclusions of

law in the decision disposing of this matter is waived, together with
any further procedural steps before the hearing examiner and the
Commission to which respondents may be entitled under the Federal
Trade Commission Act or the Rules of Practice of the Commission;
that the order hereinafter set forth may be entered in disposition of

the proceeding, such order to have the same force and effect as if
made after a full hearing, presentation of evidence , and findings and
conclusions thereon , respondents specifically waiving any and all right
power and privilege to challenge or contest the validity of such order;
that the order may be altered , modified or set aside in the manner
provided by the Federal Trade Commission Act for other orders of
the Commission; and that the signing of the stipulation is for settle-
ment purposes only and does not constitute all admission by any
respondent that he or it has violated the law as alleged in the

complaint.
The hearing examiner has considered such stipulation and the or-

der therein contained. The order provides a proper basis for settle-
ment and conclusion of this proceeding. Inasmuch as the order re-
lates to the forms of contract or contracts offered for trading on the
respondent Exchange , the public interest is adequately safeguarded
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by all order against. the respondents named in the. cease and desist
order contained in the stipulation , and the dismissal of the cOlnplnint
is appropriate as to the respondents named as individnaJs , Or as mem-
bers of the Exchange , or as representatives of other members of the
Exchange.

The stipulation is hereby accepted nnd made a part of the record
the iol1owillg jurisdictional findings l1ade and the fol1owillg' orderiSSUE'(l: 

1. Respondent e\Y Y O1'k Coffee. an(l Sugar Exchange , Inc. (here-
inafter referred to as '; responclent Exchfllge ), is a corporation or-
ganized , existing and doing business under the laws of the State of

e\) York , wit.h its offce and principal place of business located at
11:, Pearl Street, Now Yark 4 , New Yark.

Responde.nl: Ney, York Coffee and Sugar CleHring A.. ssociation Inc.
is n corporation organized and doing business under the laws of the
Stflte of New York, with its offce and principal place of bllsi-

ness located at G6 Beaver Street, Ke\v York it e\V York.
Hespondent Gustavo 1..obo, Jr. , is nmv ,md was President of the

respondent Exchange for the year 19;)4 as well as a member of its
BonnI of ::Ianagers. His offce and principal place 01 bnsiness
President ancllnember of the Boanl of lUanagel's of respolldr.nt Ex-
c.hange, is located at 113 Pearl Street, )JC\V York 4 New York.

Respondent Leon Israel Tr. is now and was Vice Prcsident of the
rp.spOJJclent Exchange for the year 1934 as \yell as a mcmber of its
Board 01 l\lruwgers. His offce and principal place. of bllsinpss1 ,1S
Vice President and melnber of the Board of Tamlger:) of respondent
Exchange , is located at 113 Pea1'1 StreeC Xc\\ York 4 , l\ C\V York.

Respondent ,Vil1iam F. Prescott \yas Treasurer of the respondent
Exchange for the year 1\H54 , as \yell as a member of its Board of
J\ianagers. 1-lis ofIice and principal place of business for business
of respondent Exchange is located at 11;) Pearl Street, Kew York 
K e'" Y ark.

Respondent G. ,V. ICnal1th was Secretary of the respondent Ex-
change for the YEar 1954 and is now Treasurer of respondent Ex-
ehan(re as wen a membcr of its Board of lana.gers. His offce. andtc -
principal place of business, as an offcial of respondent. Excha.nge , js

located at 113 Pearl Street ew York 4 , Ke.,y York.
. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents named above , and
the proceeding is in the interest of the public.
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ORDER

It is ordeTed That respondents, New York Coffee and Sugar Ex-
change , Inc. , a corporation, its successors, assigns, offcers, directors
employees , agents and representatives; New York Coffee and Sugar
Clearing Association , Inc. , a corporation, its successors , assigns , of-
ficers, direetors , employees, agents, and representat.ives; Gustavo Lobo
r r. , as President and member of the Board of :Managers of respondent
Exchange , his successors in each of said offces; Leon Israel , Jr. , as
Vice President and member of the Board of J\Ianagers of respondent
Exchange , his successors in each of said offces; \Villiam F. Prescott
as Treasurer and member of the Board of J\lanagers of respondent
Exchange for th year 1954 , and his successors in each of said offces;
G. 'V. Knauth , a: Secretary of respondent Exchange for the year
1954 , and his successors in such offce , directly or indirectly, jointly or
severally, or through any corporate or other means or device , in con-
nection with the operation of a coffee futures market, and in connec-
tion with the formation , adoption , entering into , trading in or the
fulfillment of contracts for the purchase or sale of colIee in any form
for future c1eJivery in commerce , as ' commerce" is denned in the Fed-
eral Trade Commission Act , do forthwith cease and desist from enter-
ing into , continuing, cooperating in 01' carrying out any agreement
understanding or planned common course of action , whether express
or implied , between any two or more of said respondents , or between
anyone or 1:tlore of saidl'espondentr: and others not parties hereto , to
do or perform illlY of the following acts or practices:

1. Restricting or limiting trading in coffee for future delivery ex-

clusive1y to the contracts open for trading on the respondent Exchange
as of the date of August 1 , 1D54;

2. Restricting or limiting trading on respondent Excha.nge in cof-
fee for future deb very to any contract. or contracts which ha,vo the ef-

fect of excluding as deliverable thereunder Arabica coffee , other than
grades or types w.hich are not suitable for futures trading because of

jnferior quality, insuffcient supply, or lack of uniformity, from any
country "which , during the initial three of the four preceding calendar
years, exported to the l:nited States a yearly average of 750 000 or
more bags (adjusted to a weight of 132.276 pounds per bag) of

Arabica coffee.
Provided, howeveT That it shall be a defense to any charge that re-

spondents have violated this order by the use in any contract or con-
tracts of premiwns or discounts, if respondents show (1) that
such premiums and discounts , when adopted , were realistically related
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to values in the ,pot market, and (2) that such premiums and dis-
counts were re-examined and readjusted not less frequently than every
six months to relate realistically to values in the spot market and that
all such readjusted discounts and premiums were incorporated in the
contract or contracts thereupon opened for trading for new delivery
months.

Provided, further, however In the event of any modification or

change, or discontinuance of, any futures contract open for trading on
the respondent Exchange, nothing in this order shall be interpreted
as prohibiting in any way the continued trading in any such futures
contract only until the end of any delivery month for which an open
interest has already been taken on such Exchange at the time of any
such modification , change or discontinuance.

It is further ordered That the complaint herein be, and it is here-
with, dismisscd as to Gustavo Lobo, Jr. , Leon Israel

, .

Jr.

, '

Willam F.
Prescott, G. W. Knanth

, .

J ack R. Aron, Louis Blumberg, Alfred
Boedtker, Adrian C. Israel , Chandler A. iackey, Philips R. Nelson

S. A. Schonbrunn and Gustav Wedell , as individuals, as membcrs of
the respondent Exchange and as representatives of other members of
respondent Exchange but not as to Gustavo Lobo , Jr. , Leon Israel
Jr. , vVil1iam F. Prescott and G. ,V. Knauth as offcials of the respond-
ent Exchange.

ORDER TO FILE REPORT OF COJfPLIAXCE

It i8 oTdeTed That the respondents, New York Coffee and Sugar Ex-
change, Inc. , New York Coffee and Sugar Clearing Association, Inc.
and Gustavo Lobo , Jr. , Leon Israel , Jr.

, '

Wiliam F. Prescott, and
G:. W. Knauth as offcials of the respondent New York Coffee and
Sugar Exchange, Inc. , shall , within sixty (60) days after service upon
them of this order , file with the Commission a report in writing set-
ting forth in detail the manner and form in which they have complied
with the order to cease aud desist Cas required by said declaratory

decision and orcl"r of April 1 , 1955J.
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THE IATTER OF

RECIPE FOODS , lXC. , ET AL.

COXSENT ORDER, ETC., IN REGARD TO THE ALLEGED v"10LATION OF THE
EDERAL TRADE COl\MISSIOX ACT

Docket 6286. Compla'nt , Jcm. 1955-DeaisioH, Apr. , 1955

Consent order requiring onc of the lal'gest manufacturers of beverage syrup in
the United States to cease, as an inducement to wholesale grocers and

retail chain store organizations to discontinue handling competitive brands,
buying and exchanging their stocks of competitive syrups either for cash or
for credit against purchases of its own product; guaranteeing that their
profits would be equalled or doubled and tripled if its proQ.ucts were
handled exclusively; and sellng stocks of competitiYe products obtained

from them belmy cost awl below competitors ' prices.

Before flir. EveTett F. IJaycraft hearing examincr.

Mr. And1'ew C. Goodhope for the Commission.
Nybwg, Goldman & TV alter of Baltimore , MrI. , for respondents.

CO:-IPL;\INT

Pursuant to thc provisions of the Federal Trade Commission Act
the Federal Trade Commission having reason to believe that Recipe
Foods, Inc. , a corporation , Theodore JIarks , an inc1iYldual and its
president, and Isadore S. Rosen , an individual and its vice president
hereinafter referred to as respondents , have violated the provisions
of Section 5 of said Act (15 U. S. C. A. Sec. 45), and it appearing to
the Commission that a procceding by it in respect thereof would be
jn the public interest , the Commission hcreby issues its complaint
stating its charges as follmvs:
PARAGRAPH 1. Hespondent Hecipe Foods, Inc. , is a corporation

organized , existing and doing business under and by virtue of the
1.,,' s of the State of laryJand , having its principal offce and place of
business 10cated at 4805 Garrison Boulevard , Baltimore, :l\aryland
'lith a branch pJant located at Terre Haute , Indiana.

Respondent Theodore l\larks , is n.n individual and president of
corporate respondent Recipe Foods , Inc.

Respondent Isadore S. Rosen, is an individual and vice president
of corporate respondent Recipe Foods, Inc.

The individual respondents Theodore 1arks and Isadore S. Rosen
have at all times hereinafter mentioned controJled and directed cor-
pm' ate respondent Recipe Foods, Inc. , and its policies and practices
including the methods , acts and practices mentioned herein.
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PAR. 2. Respondents arc now and for many years have been
engaged in the processing, c.anning, sale and distribution of fooll

items, including mayonnaise , salad dressing, chili sauce and prune
juice, and for the last two years have been engaged in the pre-para-
tion , manufacturing and distribution of liquid beverage concentl'i1tes
primarily for home consumptioll (commonly known as and hCl'cin-
afte.r referred to as beverage syrup). The respondents beverage
syrup is sold in approximately eight different flavors and is packaged
in glass containers containing approximately 12 (1 fluid ounces and is
Rold under the respondents ' trade name " Bennett's I, ix- Dl'ink."
Respondents sell and distribute their beverage syrup throughout. the
United States , principally through the medium of food broKerage
concerns to wholesale grocers and retail chain store organization::.

Respondents are one of the largest manufacturers of beverage. syrup
and are a substantial and important competitive factor in the prepara-
tion , manufacture , sale and distribution of beverage sYl'nv in the

United States: their total sales of snch product during the year U);J;3

being $916 653 and from January 1, 1954 to Ju1y 30, 1954 being
318 207.00.
PAR. 3. Hespondents now seU , and foi. the last two years ha Ye been

selling, their beveI'D.ge syrup, above described , throughout the States
of the United States and the District of Columbia and cause uch
products , when sold , to be transported from the place of manufacture
or storage to purchasers thereof located in States other t.hall the place
of manufacture or storage and there is now , and has been , a consrant
current of trade in commerce , as " commerce" is defined in the Federal
Trade Commission Act, in said product.s bet\', een and among the
various States of the l:nited States and in the District of Columbia.

PAR. 4. In the course and conduct of their business as herein de-
scribed , respondents are now, and for the last two years have. been

in substantial competition in the sale of beverage. syrup in commerce
between and among the various States of the Unite,l States and the
District of Columbia with other corporations, persons firm and
partnerships likewise engaged in the preparation manufacture. ftle

and distribution of beverage syrup.
\R. 5. In the course and conduct of their business in commerce

above described , respondents ha\e engaged and arc now engagin!! in
the following methods, acts ana practices:

(a) As an inducement to wholesale grocers and retail ellfiJl store
organizations to discontinue compe6ng brands of beveTage syrup Jnd
handle respondents : beverage syrup, the respondents have bought. and
exchanged and have offered to buy or exchange a.nd arc now buying or
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exchanging and offering to buy or exchange the stocks of competitive
be,ve-rage syrup stocks and handled by such wholesale grocers and
Tetail chain store organizations either for cash or for credit against

purc.ha.ses of beverage syrup from respondents.
(b) As an inducement to wholesale grocers and retail chain store

organizflt iOllS to cliscontinue competing brands of beverage syrup and
to stock and handle respondents ' beverage syrup, the respondents have
gual'antepcl a, nd offered to glla.rantee and are now guaranteeing and
offering to guarantee that if respondents ' beverage syrnp is stocked
and han(llecl exclusively in place of competitors ' products that such
"hole,sale grocers ' or retail chain store organizations profits during
the ye.ar rcspondents' products are stocke,d exclusively will be equal
to or win be more than or will double or wilJ triple the total profits
obtaine(l on an competitive beverage syrups stocked and sold in the
prevlOus year.

(c) So1d or offered to sell and selling or offering to sell beverage
syrups manufactured by compet.itors of respondents which were pur-
clu1. ed 01' obtained by respondent.s frolll customers (as alleged in (a)
above.) to other customers, including competitors ' cllstomers , at prices
below t.he cost of such products to the H'spondents and at prices sub-
stant.al1y 10we1' than the, prices charged by respondents ' compet, itors
for the same products.

\R. 6. The aforesaid methods , acts and practices of respondents
as alleged in Paragraph Five have had and now have the following
c2Ipacity. tendency, purpose and efIed:

(a) To induce groccry wholesalers ancll'etnil chain store organiza-
tions which are customers of competitors of respondents to cli con-
tinue purchasing, stocking nnd selling said competitors ' be.n rnge
syrups and in teacl to purchase , stock and sell respondents ' beverage
syrup;

(b) To enable wholesale grocers and reta.il chain store organiza-
tion , who purchase beverage syrups from respondents ,yhich were
origina lly manufactured and sold by competitors of respondents , to

ell such beverage syrups at prices below those at which competitors
customers are able to sell the same, products;

(c) Lnreasonably to injure , hincler hampel' and restrain competing
mannfact urers and to demor:llize their markets , in that by selling, or
offering to sell , at low prices alid below cost, products origina1Jy manu-
factured by competitors, the respondents have created a condition

whereby grocery wholesa.1ers iind retail chain store organizations , who
have been buying from cOlnpetitors at regular prices , are forced eiiher
to discontinue snch purchase.3, or , by continuing to purchase from
competitors of respondent , risking the necessity of meeting the lnw
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resale price offered by other wholesale grocers and retail chains , who
purchase the same products from proposed respondent. The demorali-
zation of the markets of competing manufacturers as above described
has the additional efIect of hampering and restraining said competing'
manufacturers in acquiring new outlets or sources of distribution;
such prospectiYB customers of said competing manufacturers are faced
with the necessity of competing with purchasers of the same products
who have secured said products from respondent on lIlore advanta-
geous terms as above alleged;

(d) Unreasonably to injure, hinder, hamper, restrain and preclude
competing manufacturers of competitive products from disposing of
their merchandise to grocery wholesalers and retail chain store or-
ganizations, and unreasonably to lessen , eliminate, restrain , hamper
and suppress competition in the sale of beverage syrup.
PAR. 7. The aforesaid methods , acts and practices of respondents

as herein alleged , have the tendency and capacity to unfairly divert
and have unfairly diverted , trade to respondents from its competitors
and , in consequence thereof, injury has been done, and is now being
done , by respondents to competition in commerce among and between
the various States of the United States and the District of Columbia
and said methods, acts and practices are all to the prejudice and injury
of the public and of respondents ' competitors and customers of re-
spondents ' competitors , and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
within the meaning of the Federal Trade Commission Act.

DECISIO:\ OF THE COJ.DfISSIOX

Pursuant to Rule XXll of the Commission s Rules of Practice, and
as set forth in the Commission s "Decision of the Commission and
Order to File Report of Comp1iance , dated April J , J955 , the initial
decision in the instant matter of hearing examiner Everett F. Hay-
craft, as set out as folIows, became on that date the decision of the
Commission.

V-nTIAL DECISION BY BVEHETT I," HAYCRAFT , HEARIXG EXAMINER

The Federal Trade Commission issued its complaint against the
above-named respondents on January 11 , 1955 , charging them with
the use of unfair methods of competition and unfair and deceptive

acts and practices in commerce in violation of the provisions of the
Federal Trade Commission Act. Thereafter, a stipulation was signed
by the parties providing for the entry of a consent order disposing of

alI the issues in this proceeding. Said stipulation has been submitted
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to the above-named Hearing Examiner for his consideration in accord-
ance with Rule V of the Commission s Rules of Practice.

Respondents , pursuant to the aforesaid stipulation , have admitted
all the jurisdictional allegations set forth in the eomplaint and agreed
that the record herein may be taken as if the Commission had made
fIndings of jurisdictional facts in accordance with such allegations.
Said stipulation further provides that all parties expressly waive the

filing of answer, hearing before a Hearing Examiner or the Commis-
sion , the making of findings of fact or conclusions of law by the Hear-
ing Examiner or the Commission , the filing of exceptions and oral
argument before the Commission and aU further and other procedure
before the I-learing Examiner and the Commission to which respond-
ents may be entitled under the Federal Trade Commission Act or the
Rules of Practice of the Commission. l espondents have also agreed
that the order to cease and desist issued in accordance with said stipu-
lation shall have the same force and effect as if made after a full hear-
ing, presentation of evidence and findings and conclusions thereon and
specifically waive any and all right, power 01' privilege to chaDenge or
contest the validity of the order entered. It has been further stipu-
lated and agreed that said stipulation, together with the complaint
shall constitute the entire record herein and that the complaint herein
may be used in construing the terms of the said order to cease and de-
sist, as hereinafter set forth , which may be altered, modified or set aside
in the manner provided by the statute for the orders of the Commis-
sion , and that the signing of said stipulation is for settlement purposes
only and does not constitute an admission by respondents that they
have violated the law as alleged in the complaint.

This proceeding having now come on for fi.nal consideration by the
Hearing Examiner on the complaint and the aforesaid stipulation for
consent order dated February 11 , 1955 , the parties having expressly
,Hived the fIling of an answer, and it appearing that said stipulation
proyides for an appropriate disposition of this proceeding, the same is
hereby accepted and ordered flied as part of the record herein by the
I-learing Examiner who makes the following findings for jurisdic-
tional pnrposes and order.

1. Respondent Recipe Foods , Inc. , is now, and at all times men-

tioned herein has be, , a corporation organized and existing by virtue
of the laws of the State of Maryland wit.h its offce and principal place
of business located at 4805 Garrison Boulevard in the city of Balti-
more , Stat.e of Maryland.

Respondent Theodore :Marks is an individual and president of cor-
porate respondent Recipe Foods, Inc.
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Respondent Isadore S. Rosen is an individual aud vice president of
corporate respondent Recipe Foods , Inc.

2. The Federal Trade Commission has jurisdiction over the subject
matter of this proceeding and the respondents hereinabove named.

The complaint states a caUSe of action against said respondents under
the Federal Trade Commission Act and this proceeding is in t.he inter-
est of the public.

ORDER

It -is o1YleTed That respondent.s Recipe Foods , Inc. , a corporation
Theodore Marks , an individual and president , and Isadore S. Rosen
an individual and vice president of corporate respondent Hecipe

Foods , Inc. , and any offcers , representatives, agents and cJnployees of
corporate respondent , directly or through any corporate or otlwr de-
vice , in connection with the offering for sale , saJe and distribution of
beverage syrup in commerce , as "commerce " is defined in the Federal
Trade Commission Act, do forthwith cease and desist from cloing di-
rectly or indirectly, any of the following acts or practices or nsing any
of the following methods:

1. Buying or exchanging or offering to buy or exchange the stocks
of competitive beverage syrup stocked and handled by any wholesa.le
groc.ers or retail chain store organizations either for cash or credit
against purchases of beverage syrup from respondents.

2. Guaranteeing or offering to guarantee to wholesale grocers or

retail chain store organizations that if respondents ' beverage syrnp is
stocked and handled exclusively in place of competitors ' products
such wholesale grocers ' or retail chain store organizations ' profits dur-
ing the year respondents ' products are stocked cxe1l1sively will be
equal to or will be more thau or will double or will triple the total
profits on all competitive beverage syrups stocked and sold in the pre-
VIOUS year.

3. Selling or offering to sen beverage syrups which were purchased
by respondents from any of its customers and which were manufac-
tured by competitors of respondents at prices below the cost of such
products to the respondents or at prices lower than the prices charged
by respondents ' competitors for the same products.

ORDEH TO FII..l': REPORT OF CO PLIANCE

It i8 ordered That the respondents herein shaH, within sixty (GO)

days after service upon t.hem of this order , file with the Commission a
report in writing setting forth in detail the manner and form in \vhich
they have complied with the order to cease and desist ras required by
said declaratory decision and order of April 1 , 1955J.
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IN THE l\L1.TTER OF

KNOMARK MANUF ACTGRl:'G COMPANY , I
CO:VSENl' ORDER, ETC. , IX REGARD TO THE ALLEGED VIOLATION OF THE

EDERAL TRADE COl\BnSSION ACT AND OF SEGS. 2 (d) AND 2 (e) OF THE
CLAYTON ACT AS .'\:UE::DED

Docket 6264. Complaint, Nov. 195-4-Decision, Apr. , 1955

Consent order requiring one of the three largest manufacturers of shoe polishes,
dyes, etc. , including its "Esquire" orand, to cease discriminating in price
between competing customers through (u.) paying to some of them promo.
tional allowances for furnishing. services and facilties, and (b) furnishing
certain others with facilties s\1ch as wire rncks or dispensers for displaying

its products and free demonstrator service, while not making proportional
allowances 01' facilities available to competitors of those favored , in yiola-
!ion of subsections (cl) and (e) of sec. 2 of the Clayton Act as amended;
and to cease buying dealers ' stocks of competing produds and sellng thell
to jobbers at reduce(l prices, and making cash payments to buyers of certain
lilrge customers \yithout apprising their employers thereof, in yiolation of
the Federal Trade COllllission Act.

Before 1111'. Frank flier hearing eXflminer.
i1f,' . Panl R. Di;non and MI'. Willialn L1. ill1Ll. ve.y for the Commission.
llII'. Abrahmn Zemlock of Ne\y York City, for respondent.

COj\:(PL.:I.INT

Thc Fedcral Tra,de Commission , having reason to be1leve that the
corporation named as the respondent ill the caption hereof, and herein-
after more particularly designated and described, has violated and is
nOlY violating the provisions of sub- sections (c1) and (e) of Section 2
of the Clayton Act as amended by the Robinson-PatmrU1 ---\ct, ap-

proved .June Ii! , 1936 (15 U. S. C. A. , See. 13), ane! provisions of t.he
Federal Trade Commission Act (15 U. S. C. A. , See. 45), hereby issnes
its complaint stating its charges with respect thereto as follo"\s:

Cou.nt I

Pi\:AGR"\PH 1. Respondent, Knomark fanufaeturing Company,

Inc. , is ,l corporation , organized , existing, and doing business lllc1er
and by virtue of the laws of the State of Kew York, \vith its offce and
principal place of business 10cated at 330 ,Yythe A venuc, Brooklyn
)Je-vYol'k.

";7S.s-:SS-


