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Decision 51 F.

IN THE MATTER OF

E. F. DREW & COMPANY, I~C.

ORDER , OPINION, ETC., IN REGAnD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE C01DIISSION ACT AS A:.vmNDED

Docket 6126. Complaint , Oct. 19, 195J-Deeision, May , 1955

Order requiring a corporation with principal offce in Xew York City and factory
in New Jersey, to cease using in adyertising terms or statements \vhich
represented or sugg-ested that its "Farm Queen" oleomargarine was a dairy
product.

Before Mr. Everett F. Haycraft hearing examiner.

JJj,. J o8eph Callaway for the Commission.

r. Samuel J. Loewendein of New York City, for rcspondent.

INITIAL DECISIOK BY EVERETT F. HAYCRAFT , HEARING EXAMINER

STATE)fENT OF THE CASE

The Federal Trade Commission on October 19 , 1953 , issued a com-
plaint charging the rcspondent with having violatcd the Federal Trade
Commission Act by the use of unfair and deceptive aets and practices
in commerce in the sale of oleomargarine. It was alleged in the com-
plaint that respondent had disseminated advertisements concerning

its product under the trade name "Farm Queen Oleomargarine" in
such a way as to be misleading in material respects and constituting
:false advertisement.s, as such term is defined in Sections 12 and 15 of
the Federal Trade Commission Act, in that they serve as representa-
tions or suggestions that respondent's product is a dairy product

which is contrary to the fact. It is further alleged that the nse of

the words "Farm Queen" as a trade name for respondent's oleomar-

garine is also misleading in a material respect in that it serves as

a representation or suggestion that respondent's product is a dairy
product. It is further alJeged that the use by respondent of the fore-
going practices had the capacity and tendency to mislead and deceive

a substantial portion of the purchasing and consuming public into the
erroneous and mistaken belief t.hat respondent' s oleomargarine is a
dairy product, and into the purchase thereof in the roEance upon snch
erroneous and mistaken belief. It is also alleged that respondent'

sai.d practice. placed in the hands of dealers and other distributors a
means and instrumentality to mjslead the purchasing and consumi.ng
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public into such erroneous and mistaken belief and into the purchase
of substantial qnantities of said products because of such belief.

Respondent filed its answer in which it denied all the material al-
legations , and testimony was taken in support of ,1.11cL in opposition

, the foregoing allegations of the complaint before the above-named
lIearing Examiner. Thereafter , the proceeding regularly came on
for final consideration upon the complaint and answer thereto , the
t.estimony takcn , the proposed fi11dings submitted by respective coun-
sel and oral argument, and said lIearing Examiner having duly con-
sidered the record herein , finds that this proceeding is il the interest
of t.he public and makes the following findings as t.o t.he facts, con-
c.1usjons drawn therefrom and order:

:FlNDINGS AS TO THE FACTS

::. 

The Respondent: E. F. Drew & CompanYj Inc. , is a corporation
organized and existing under the laws of the State of Delaware with
its principal place of business located at. 15 East 26t.h Street, New
York, New York.

2. Interstate Business of Respondent: Said respondent is now , and
since. approximately April 1950 has been, engaged in the manufac-
ture of oleomargarine at its factory located at Baonton , Kew Jersey,
and in the sale and distribution thereof under the trade name of "Farm
Queen" to distributors , usnally dairies , for resale and delivery to con-
sumers. It causes its said product, when sold , to be transported from
its factory locat.ed in the State of New Jersey to purchasers thereof
located in various other states of the United States. It maintains
and at an times mentioned herein has maintained, a substantial trade
in olcomargllTine. in commerce among and between the State of New

ersey and other states, particularly the Stat.e of New York. Re-
spondent' s annual business in the sale of its said product Ulder the
t.rade name "Farm Queen" is in excess of $100 000, of which approxi-
mately 75 perce.nt is shipped from its said plant in the State of K 
Jersey to its customers located in other states.

3. Disselnination of AdverMsmnents in Interstate Comllwrce: Re-
spondent, in the course and conduct of its aforesaid business , during
t.he year 1952 and until October 19 , 1953 , disseminate. , and caused the
dissemination of, advertisements concerning it." said product "Farm
Queen Oleomargarine" by means of Lnited States mail and other
mea-ns in commerce, as "commerce" is defined in the Federal Trade
Commission Act , including form letters, circulars and leaflets, for
the purpose of inducing, directly or indirectly, the purchase of said
product. Among snch advertising matter WQS a bott1e hanger-a sort
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of handbill with 11 roulll1 hole in the top so that it \yould fit over the
neck of a milk bottle. These were furnished by the l' espondeut to ite
customers , dairies , whose T0l1te men , in turn , deEvered milk to the
ultimate consum,el'S from door to door; and also to wholesale distribu-
tors of dairy prmlucts , ,,,ho resold to dairies for door to door distribu-
tion. The bonJe llang-e.r ,yas intended to be nsed , and ",vas u , by
the clairy route men by hanging it over the neck of a bottle of milk
left at the door of the ultimate consumer. The other advertising mat-
tel' , such as circulars and leaflets, \\as intended to be left by the dairy
route men for each household customer.

Among and typical of the statements and representations contained
in said advertisements furnished to dairies and other distTibutor for
delivery to consumers were the following:

Farm Qart',u ic; ahyay.s conJ1tn' fre.:;h :'
fresh yegetable oils.

Farm Qucel1 gives 'I)n ,dl the fresh. natnral

, ,

oldl.n- l"jch tinTor of n;)rure
finest ' eget, bles , cllnrllf(l 10 dcliUltf', sweet creamy guodl1f'ss. COl,tains
no artificifll fJa,oring.

Stflrting DOI'- , Oll' drivers will ban' it for yon with the same day. to-d.ty
freshness whieh characterizes (l1l' other c1niry products.

EJ;1(le froJJ 1)\.re , highl:: l'prill 'IL.

Since Octobe.r 1 , 1953 , respondent has c1iscontinuecl the use of the
foregoing phrases , except it has continued to use the trade name
Farm Queen " in describing its said product.
4. Specific Violations: Such expressions as "churned to delicate

s\veet creamy goodness" and the statement "Starting now , our drivers
will have it for :you with the same day- to- day freshnes. which char-
acterizes our other dairy products " when used by respondent in its
advertising matter , as hereinbefore described , are representations or
suggestions that respondent' s oleomargarine is a dairy product.

CONCL"CSIOXS

The acts and practices of respondent, as hereinabove found , are all
to the prejudice and injury of the public and constitute unfair and

deceptive ads and practice.s in commerce within the intent and mean-
ing of the Federal Trade CommissLon Act.

This case is controlled by the provisions of Sections 12 and 15 (a)
(2) which ,'cacl asfo1lows:

SEC. 12. (a) It sha11 be unlawfu1 for any person , partnership, or
corporation to disseminate , or cause to be dlsseminate(l , any false ad-
vertisement-

(1) By elliled Stntes mai1s. or in commerce. by any means for the
purpose of inducing, or which is likely to indllce, directly or indi-
rectly, the purchase of food , drugs, devices , or cosmetics; or
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(2) By any means , for the purpose of inducing, or which is likely
to 1nduce, directly or 1ndil'ectly, the purchase in C0l11nerCe of food

drugs, devices: or cosmetics.
(b) The dissemination or the c.ausing to be disseminated of any

false iic.vertisement 1\ ithin the, r;ro, isions of subsection (a) . this
se,ction shall be an unfair or deceptive act 01' practice in COlllnerCe
,yithin the meaning of section 5.

SEC. 15. (a) (2) In the case of oleomargarine or llarg ,l'ine an
advertisement shall be deemed misleading in a material re pect 1f
in such 2clvcl't1sement representations are made or suggested by state-
ment : word , grade designation , design , device, symbol j sound , or any
combination thereof, that such oleomargarine or margarine is a dairy
product, except that nothing contained herein shall prevent a truthful
accurate. and full statement in any such ndvertisement of all the in-
gredient eontained in such oleon argarine or marga.rine.

The allegations in the compbint which go beyond the provisions
of Seetion 12 and Section 15 (a) (2) of the Federal Trade Commissio11

Act are not supported by the evidence in the record. From an exami-
nation of the advertisements themseh'es as well as the results of the
surveys made among housewives in one city to obtain their opinions
with respect Lo the advertisements, and representations contained

therein , there a.ppear to be only three statements which have the
capacity and tendency to lead :l purchaser to believe that respondent'
product is a dairy product. There is no evidenceill the recorcl to
Bupport the al1egation that any customer had purchased respondent's
oleomargarine in reliance upon such erroneous clnd mistaken bellf-f.
It is not believed that it was necessary for the complaint to contaili
such allegations. Apparently Congress in the OJeomargarine Act

which amended Section 15 of the Federal Trade Commission Act, did
Dot give the Commission the discretion of determining whether or not
the representations of the respondent engender such erroneous and
mistaken belief. All that is necessary for the Commission to allege
and prove in order to show a violation of this section is that respondent
represented that its oleomargarine "is a dairy product." It is not
necessary for the Commission to allege and prove that it is not a dairy
product. Congress recognized that oleomargarine is not a dairy prod-
uct so did not place upon the Commission the requirement of such
proof.

'Vith respect to the trade name " Farm Queen " from its context on
the label and in advertising matter, and also as a result of the survrys
that were made , there is insuffcient evidence in the record to support
the alJe,gation that the use of this phrase alone as a trade name is mjs
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leading as a representation that respondent's product is a dairy

product. There are so "many other activities associated with ,1 farm
other th:ll dairying, that the ust' of the word "farm" in a trade nanlt;

does not suggest a dairy. Furthermore , the pl'inc.ipa.I ingredients ot
margarine are grown on a farm.

As to the contention of respondent that it has not disseminated false
and misleading advertisements ill interstate comrne.rce , it is held thaI
the facts disclosed by the record , and as herein found , give the Com-
mission jurisdiction over the a(.tivities of the respondent. Certainly
the respondent is engaged in the dissemination of advertiselIJ.enb
when it prepares such advert.isements and furnishes thell1 to its cus-
tomers for distribution to the public by those customers. Hespondem
once having prepared those advertisements containing the misleading
statements and having furnished them to its customers had set :in
motion a form of dissemination which it contemplated and e,xpected
the dairy customer to complete by physically distributing the ad ver-
tiscments to the consuming public. IIaving performed the initial
act, the respondent cannot say that the completion of that act by its
customers was not a continuation of its own act, and where those cu
tamers were located in state,s other than the State of New Terse.y. 3w.h
dissemination took place in interstate commerce.

As to the contention of respondent that the word "chnrned" does
not represent or suggest that. respondent's oleomargf\l'ine is a dairy

product, the understanding of the public of this word is so closely
associated with the manufacture of butter, a typical and recognized
dairy product. 1 hat for the respondent to nse the word in describing
oleomargarine is a representation or suggestion that oleomargarine

also is a dairy product. Admittedly, the "churning ' process in the
manufacture of butter is not followed in the manufacture of oleo-
margarine. The agitation is necessary to make the butter-to separate
the fat from the liquid-but this agitation is not necessary in the
nlanufacture of oleomargarine, which is a mixture and all that is
necessary to be done is to mix or bJend the ingredients.

With respect to the contentions of couusel for the respondent, that
since the respondent has discontinued all of the expressions set forth
in Paragraph Three of the complaint, with the exception of "Farm
Queen " the complaint should be dismissed , it is held that so long as
respondent contends that it has a right to use the expressions which
have been found herein to have been misleading and false advertise-
ments in material respect , the Commission is flllply justified in requtl'-
ing t.he respondent to ce,ase and desist making those representations.
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ORDER

It ordered That the respondent , E. F. Drew & Co. Inc. , a cor-
poration , and its offcers , agents representatives and employees , direct-
ly or through any corporate ar other device, in cannection with the
offering for sale , sale or distribution of oleomargarine or margarine
do forthwith cease and desist from , directly or indirectly,

1. Disseminating or causing to be disseminated by means of the
United States mails or by any means in commerce, as "commerce" is
defined in the Federal Trade Commission Act, any advertisement
which contains:

The terms "chul'ed to delicate , sweet creamy goodness

" "

country-
fresh " or "* * * the same day-ta-day freshness which characterizes
our other dairy products " or any other statemeut, word, grade desig-
nation, design, device, symbol , sound, or any combination thereof
which represents or suggests that said product is a dairy product:
Provided, however That nothing contained in this order shall pre-
vent the use in advertisements of a truthful , accurate and full state-
ment of all of the ingredients contained in said product, or of a
truthful statement that said product contains butter or any other

dairy product provided the percentage thereof contained is clearly
and conspicuously set forth.

2. Disseminating or causing to be dis""minated by any means for
the purpose of inducing or which is likely to induce, directly or indi-
rectly, the purchase in commerce, as "commerce" is defined in the
Federal Trade Commission Act, of said product any advertisement
which contains any of the representatioll prohibited in Paragraph
One of this order.

OPINION OF TH COMliIIBSION

Chairman HOWREY delivered the opinion of the Commission:
This is the first contested case to be decided under the so-called

Oleomargarine Amendment to section 15 of the Federal Trade Com-
mission Act.' The amendment was part of the new Oleomargarine
Act which became effective July 1 , 1950.

Under the amendment it is lmlawful to disseminate any oleomar-
garine advertisement which is misleading in a material respect. The
phrase "material respect" is defined in section 15 (a) (2) ta include
representations "made or suggested by statement, word, grade, desig-
nation, design, device, symbol, sound or any combination thereof
that such oleomargarine or margarine is a dairy product

* * 

115 U. s. C. Sec. 55.
Public Law Ko. 459. Blst Cong., 2d Ses

., 

March 16 , 1950; 64 Stat. ZOo
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Sedion 15 (f) defines "oleomargarine " or "margarine " to 11e:111:

(1) A11 substances , rnixtures and compollnds known as oleo11a1'-
gar-iue or margaril1e;

(2) An substances , Inixtul'es , and compounds which have a. con-
sistellce similar to that of buttc-:l' a.nd which contain all T edible oils

or fats other than milk fat if made in imitation or semblance of
butter.

The advertising matter under examination consisted of fOl'mlctters
handbills , circulars and leaflets. They conbin8d such statements as:

Farm Queen margarine '" : .,. is always country fresh * * *"
Starting now our driv"ers will have it for yon with the same day

to day freshness which characterizes our other dairy products.
: :f. :r. churned to delicate s"lYeet creamy goodness.

These were charged in the complaint to be misleading in material
respects in that they served to represent or suggest that respondenfs
product -was a dairy proc1uet. The eompJaint also eondemned, for

the same reason , the use of "Fann Queen " as a trade name for rcsponcl-
enfs oleomargarine.

One of the handbills, a so-called bottle hanger, had a round hole at
the top so that it would fit OY8r the neck of rl, milk bottle. These "\yere
furnished by respondent l)(Jth to (1ail'ies and ',yholesale distrihutors of
dairy products. The bottle hanger Ivas l1sed by the route llall ,\"110

hung it over the bottle of 1nilk on the doorstep of the housewife. The
leaflets , circulars and otheT advertising maneI' ,yore also designed for
door- to- cloor deJivery by the dairy route rnan.

The hearing examiner heJd that sueh expressions ns "churned to
delicate" sweet, creamy gooclness ' and " Starting now our drivers will
have it for you "ith the same day to day freshness "hieh characterizes
our other dairy products" had the capacity and tendency to lead a

purchaser to believe that respondent's oleomargarine " is a dairy prod-
uct." The hearing examiner said that while there "\'as no evidence
in the record that any customer had purchased respondent' s oleo-
margarine in reliance upon such erroneous and mistaken be) ief , snch
proof was unnecessary under the Oleomargarine Act: that amended
section 15 did not give the Commission discretion to determine "hether
or not respondent:s representations engendered such belief: "All that
is necessary for the COlTlll1ission to allege and prov8 ' he said
order to show a violation of this section is that respondent represented
that it.s oleomargarine ' is a dairy product.

' "

The initial decision did not include a prohibition a,gainst the use
of the expression "country fresh" or against the use of the trade name
Farm Queen,') The hearing examiner did not discuss "country
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fresh" but \yith respect to the Harne "Farm Queen :' he said there was

insnffcient evidence in the record to show that the use of this phrase

constituted a representation that respondent's oleOlnargarine ,.-as a

dairy product. "There are so many other activities associated "dth
it farm " he said

, "

that the use of the word ' farm ' in a trade name does
not suggest a dairy." He added that the "principal ingredients of
margarine are grmYl1 on a farm.

The oleomargarine-hutter controversy, -which culminated in the
Oleomargarine act of 1950, had becn ,vaged in the ha.Js and chambers
of Congress for the better part of a century. The Act of August 2

188G for exarnplc deiined "butter" and "oleomargarine" and imposed
upon the latter "discrillina,tory' excise taxes as ,veIl as labeling and
packag111 g requirements.

It was clear from the beginning that this exercise of the taxing
power ,yas not designed to raise revenue , but to achieve certain regula-
tory effects in the field of competition between oleomargarine and
butter.

In opening- the Senate debate on the 1886 Act , Senator MilJer said:
I resort to no subterfuges in this case, :Mr. President. My objective in bdnging

forth this bil and supporring it is , not to secure a large increase to the reyenue of
our Government : but I JU1'\e .songht to invoke the tflxing powel' of the Government
in order that under it the Government might take absolute control of (oleomar-
garine) manufacture, might properly regulate is, and so regulate and control it
that it should be carried on in a legitmate way and that the product should be
sold to the consumer in all cases for what it is, and it is for that purpose that the
friencls of this llE'aSure have invoked the taxing power of the Goyernmcnt.

The difference in tax treatment between yellow oleomargarine and
white oleomargarine was first inserted in the law by the Act of 1:ay 9

1902. This Act imposed a 10 cents pCI' pound tnx on olcomargaTine
which was artificially colored to look likc butter.

By the Act of 1arch 4 , 1931 , the 10 cent tax was made to apply to all
oleomargarine 'ivhich met an arbitrary statutory definition of "yellow

whether or not colored artificially.'
The 1950 bill as it passed the House anel as it was reported to the Sen-

ate bv the Committee on Finance continued to regulate oleOlnargarine
in ml ny respects under the Federal Food , Drug and Cosmetic Act , but

provided for the repeal of all Federa) taxation on o1eomargarine. The
Senate Committee in reporting the bill attempted to :forestall some of

the argnment.s of the Senators from dairy States by pointing out that

324 Stat. 209.

4 Senate Report 300 , Congo Ree. Jan. 4 , J950, p. 44.
5 Cong'. Ree. July 17, 1886 , p. 7073.
632 Stat. 193.

746 Stat. 1549. See also Sen. Rep. 309, Congo Ree. Jun. 4 , J950, pp. 44- '05.
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the Federal Trade Commission already had jurisdiction , under existing
law, to prevent misrepresentation of oleomargarine as butter; also to
prohibit advc1'6sing practices which were in any way deceptive 

which confused oleomargarine with butter,S These arguments failed

to satisfy the opposition and therefore , dUTing the course of floor de-
bate, Senator !tIcCarthy of ,Yisconsin offered the amendment which be-
came law as part of section 13 of the Fe.deral Trade Commission Act.

Se,natol' Fulbright who w(1s:in charge of ihe bill accepted the 1IcCar-
thy amendment. I or this reason the legislativc history of the amend-
ment consists largely of t.he comments of its sponsor , his col1oquies with
one or two othcr Senators , (1,nd the Conference Committee n:port.

Inasmnch as this is a case of first impression , it r;1ilY be helpful to
rl1lOte from these sources at som8 length:

Ir. l\('C aHY. Simply stat(,ll

, '

Mr. Presic!.ent , the amen(lment is for the purpose
of makillg ilegtll the nDfair :md disllOllest ad, t'sing of oleom:ngarille. I have
before me some unusual examples of the attcmpts of the oJeomargarine intercHts
to try to p:u::s their prorlnct off as butter, I believe that is unfair, not only to the
c1air:- farmer, bllt also to t11C consumer. * " *

I llfYe before me a newsp.tper fl'om rdcmpllis, the l\Jempl1is Press" Scimit:1l'

dated Febrmu' y 201 , 1948, advertising Durkee s oleomargarine. beside \vll8t looks
o a pound of butter. r:rlcrc i pictured a rlair ' farm. This is D.G'Vprti'.sec1 as

CDlmtry fresh. ObYi()l sly the pnrpose of it is to Cl. te the im 1l0."sioll thf1t 'this

is a dairy product.
I have before me , :\(1'. Pl'esi(lent. a ne"spn1)er from San Francisco. the Sfrll

Francisco Call-Bulletin , D.ln Ttjsing \Vilson s oleOmUl'gf1.ine fLR "chul'cc1 fresh
daily." As we know

, "

churning" means separating the butterfat from the milk
That is the comilon conception of it. Thel'e me of course other conceptiom; of

cl"m' ning, but in the puulic mind "cll'lIrning " ileaDS taking- t11e Cl'enm and rcmov-
ing the butter. They aclv('rti"e this ns " cll1t'ned fresh daily, " and they mention
the "'on1 "milk" in it also.

111avc before me also a newspnper from White Plains , X Y. , the Hepori:er Dis-
patch, dated December 1. 1H49 , in which again appears a ycry good t1rmviug- of
dail' y products. Underneath are the words "Dairy products , margarine , Numaid
2 pounds 43 cent"' " nnder the heading of "Dairy 11loc1ucts.

" '

' * '" 0

I have before me also, :!\lr, President, a Xew York newspaper dated Th11sday,
:\ovember 17, 1949. It is the Report81' Dispatch of White Plains. Again we find
the same type of deliberately dishonest Ddvertising. There appeal' (lrawings of
cheese and lmttel' , very excellent and ,ery nppetizing in appeal'anre , aml a huge
banner saying "Remember , Dairy Pl'odnets al'e Vital to Good Health. lJnder-
neath that it says " ucoa , pound package 27 cents.

I have before me also. Mr. P:'€sident, but nnforLnnately it cannot uc reproduced
in the Record , the Durkee package in which they pack the oleomal'garine, very
deliberateJy made to appeal' exactly as a butter paclwge , even down to the grade

8 Sen. Rep. 309, Cong Rec. .Tan. 4, IfJ50, p. 45.
Cong Rec. January 6, lfJGO, p. 128.
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A., which only butter manufacturers ShO lld be entitled to use under the rules
and regulations of the Department of Agriculture. * * ,.

1\1'. WILEY, ,: * '" The whole purpose of the amendment is clearly to indicate
that it woulr ue megal for the oleo interests to advertise their products as dairy
:products. That is the sum and snhst..mre of the nmendment, is it not?

Ir. l'ICC.ARTHY. Yes , the purpose of tbe amel11Dlent is to prevent any form of
advertisement \y111('11 gh- cs the impression , directly or by inference, that tIle eon-

SmileI' is buying buttet'o
JT. 'VILEY. Tn other '\\' orris. the aJJ:2cndment would place no limitation npon the

legitimate adYcrtising of oleomargarine or mBJ'g:ll'jne?
1\h. MC(j.ARTFlY. None whfltsuCH\r. I mi :ht s y that tJ1el'e 'should not be, If

the oleo illierests ('au cll tliCl' product 01, its ! l::rits I do Dot think we should
hi any ,yay tl'y to resist them. But I llo tllink we should make Slue that they
.:H1vcl' tIse it solely as ""hat it is.

1\:11'. AIKEK, ". All of w:; know tbat it if; ,vielel;) misl'epre;:entcd as a dairy
prodnct. I llOld iu m:- hnnd:111 8 (lvcl'tisement cUrved Ii' om a "Vermont ncwsvaper
of last week. * "

Ilere is the advel' ti':( nlent;
OJeo , Golden ?lJaid.

It is neither goWen , nor clo I Sl.1PVOSe any Dwili had an:.' part in its preparation.
Hut there is the mi."Jeading il1f(" encf' that it is ye1Jo\\ oleomargarine. It is not.

After the worrls "Golden Iairl " we sel' when the I'u!) CO!11CS on the eOllSl1mpr:
(ke 1'0mHl pnckag2, Hi cents. " 11

T' IcC.ARTHY. '" '" " I am VCl';; happy tJ- lt ve flnnlly al;:ived at a cJcar-eTIt

:s"ne. The issu(' no longet' j wbf'ller o)eomargi11'ne tax2S arc f'" 1.8 reIJC aled. The
dairy fnr1l2rs , ;-11d the ol('D i:1terests 81' fJ.c' 1'20cl Out we shmi ,: . 'moy€ tl1'2 tax2S.

T1Je s01e question now !s 11ov;' mud1 pl'otection wil oe nc:cordell the producer and
the ('OnSlimer. , * * The principal sonrce or fraud L-; 1:li ; attempted imitation of
bntter C'Fcn down 10 the :ninntest detail of packLl ing. * " * 

I have 11ere mlOtlJer very interesting Qc!yertis€ment. It is another Durkee ad
TCTtlsemcnt. It llseS the -"YOl'US "connt.ry fresh." It displays a large pictUl'e of
what at first gJnllcc :lppears to be a butter carton. There is a clrawin of a barD

, siJo am1 11 pasture. ,

1\ir. lil:LBRIGHT. In 'view of the fact th:lt I 113.ye 3ccepted the Senator s amend
ment, r 'sllonld like to inquire the Senator s purpose in discussing it further * 

i; *
Mr. 1.kCARTHY. * , '" I bnd planned to discuss advertising containing t.he

word "Ire h" and the words "country fresh " but * * * r shall spend Very little
time on it. I-Iowe'i' , I have here a large advertisement, np111'0:simately 2 feci

by 4 feet in SiZ2 , which sa s "country fresh churned." It also uscs t.he word
milk." H uses the phrases "fresh dl1irylike flayor" and "no artificial flavoring.
lIr, President , as 1 have already stated, oleomargarine does not come from

ille country, but from an oil mil consisting of tanks , pipes, valves, and knobs.
That oil mil can be owned by a soap company, or a paint company, or an inter-

JOCong. nee.
JJ Congo H.ec.
ll Congo Rec.

January 6, 1950 , p. 128.
January 10, 19:10, p. 273.
January 12. 1830, p. 359.
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national cartel employing slaves on jhe canst of . frica-but none of these things
has an:-tbing" to do ,TUb the American countn'side as represented by barns
and silD, . As I b lYe addition all:;' stated , olemnargarine is not fresh , but 11ses a

presernnive, ns it is required to stale b ' law. Nothing can ue fresh and preservecl
at one and U1€ same tille. That ought to be obvious to an;\one. Yet , this adver-
tisement, sponsored by a supposedly reputable cnrpcmHion , undertakes to tell
the honsewiw$ of America thnt oleomargrlliIl€ contfining a preservative is 

only frcf'h , hut country fresh. In the face of this €vidcJll'€. how arl: we tn
believed (sic) that tl1e oJeomargarine interests call he trusted with a color wbicb
is the trac1itionul COI01' of butter lmless we '\ery clo el:v control their ad'l"ertising ; ),1

The Conference Commit teE' nc.cepted
passed it. , with this addition:
except that notbing' contained hereiu shall pl'eyell1: a truthful , accunlCe and
full statement ill nllY snell acl'lertisrment of all the i1Jgre(1iel1ts contained 
Euch oleomargarine or margarine.

the nmen(hnelJt , as the :: nate

SenatOl' George , the senior 1\lanager on Part of the Senate , sclicl the
addition was nec.essa.ry bec.ause " : ':: :j the Conference Committee was
a.dvised-indeed , therE' ,YHS no dispute upon the point-that certain
dairy products-for instance , milk in some form--wcre used in the
manufacture or oleomargarine. " 15

In the light of the legislative history outlined above., we llot on1y

think the decision of the hearing examiner ,YI1S funy illstiiied hut
we believe he should have gone furt.her find prohibited the USe 01
the term "c.ountry fresh." It scorns to us rhnt ' cOlmIT " frp~h:' Vn'
jjcuhrly as the term was used in the rniJk bottle hnnge:t. ,yhich saiel at
the top in 1al' r lwint ;' Dl1Y it Fn:sh hom yon:' i\lilkm:1l ,b!j
constituted a representation that the pl'oduct ,yas a dairy product.

It is true, of course , that aU of respondent s advertising contaLl1ed

the word "oleomargarine" or "margarine" in large print, but the
whole controversy leading up to amended sectioll J5 of the Federal
Trade Commission Act seems to be based on the m;s1ll1ption that
the word "oleomargarine" is not by itself a suffcient negation; ill
other words, Congress seems to have conclu ively presumed that. many
people think that the proc1uct , even when described by its correct
name , is a dairy product and that the nse of the llame "olcomargarjne
cloes not prevent it from being palmed off to the public as such.
"\Vhether 01' not , this legislative view was or is a va lid one is not
for us to decide.

Congress 'vas not merely striking at general misrepresentation or

deception, already covered by existing Jaw. , but intended to deal spc-
13 Cong-. Ree. Jalluary 1 . H!50 , VI' . 30::'- :(:0.
H Congo Ree. :-Iareh 8, 1050 , p. 3060.
10 Congo Ree. :-1arch 8, 1050, pp. 30.60-61.
la It hns been suggested that the term oleomargarine is as weB known touay as the tern.

butter. ,\'e do not bave to pass OIl this question inasmuelJ as Cong-ress has deci(led olh

wise.
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cificallv with the contention that the oleomargarine industry was
attempting to profit from the gOOlt wil of the dairy industry.

vVe are frank to SelY "e have had some diffculty in coalescing the
statutory language and tho legislative intent. 1-10\1'8ve1', the real

purpose of the amendment seems to be, and the statutory language

lends itself to this interpretation , to stop the practice of suggesting
that oJeomargarine is a dairy product by associating it with dairy
terms-thus the prohibition against any representation "made or sug-
gested" by "staternent , word, grade, designation, design, device, sym-

bo1 , sound, or any combination thereof. * * or" It was intended
we believe, to reach a form of advertising which, through suggestion
and associa6011 of ideas, leads or may lead the consumer to believe
that the par6cular oleomargarine in question is a dairy product.

All of respondenes representations, except the trade name

, "

Farm
Queen :' S8ell1 to fall into this category. If the amendment is to have
any rncaning ,ve must conclude that it went beyond existing law
which prohibited advertisements having the tendency and capacity
to deceive, and reached a situation like the present where the suggestion
that oleomargarine is a dairy product resulted from associating it
with dairy tenlls.17 This is not to say that all dairy terms, as such
are precluded. They al'e prohibited only "hen they suggest to the
reader that the product is a dairy product.

Except as modified herein , we adopt the findings of the hearing
e.xnminer and the initial decision is affrmed.

FINAL ORDEH

Counsel supporting the complaint and respondent E. F. Dr8w &

Co. , Inc. (erroneously named in the complaint as E. F. Drew & Com-
pany, Inc. ), both having lilcd all appeal from the initial decision
of the hem'jug examiner in this proceeding; and the matter having
been heard by the Commission 011 briefs and oral argument; and

the Commission ha,ving rendered its decision denying respondenes
appeal and granting in part and denying in part the appeal of counsel
supporting the complaint, and aiIrming the jnjtia1 decision as modi-
fied:

31 HepresentatiH' Aur1resen of ),li!JI('sot:1 ('xplaint'd the p\n'puse of the amendment as
:tallows:

This amendment "Iou1d a1soprevent the use in oleomargarine a(ls of dairy scenes or
dairy terms, such as pictures of cows or dair;,' farms or equipment, or sncll terms as dairy
breed names, cburned, anu so fortb. The amendment would also prevent the grollDing
of oleomargarIne with dairy products in adnrtiscments, particularly w11ere such grouping
occurs in a box or under a heading entitled 'Dairy Products' or suggesting that the
products 80 grouped are dairy prouucts," Cong Hee. !IraI', D , 1950

, p. 

..1933.
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It W oTdel'ed That the initial decision be, and it hereby is , modified
by:
. 1. Inserting the t.erm "connt.ry-fresh" directly after the term
churned to delicate , sweet creamy goodness" in paragraph number 4

of the finding of fact so as to include it as one of the terms found
to constitute n 1' IH' csentation or suggestion that respondent' s oleomar-
garine is a dai1'y product.

2. Changing the \vard " two" to " thro " in the third paragraph of
the Conclusion so that the second sentence therein now reads: "From
an examination or the advertisements themselves as well as the re-
sults of the surveys lllade among housewives in one city to obtain their
opinions with respe,ct to the advertisements, and representations con-
tained therein , there appear to be only three statements which have
the capacity and tendency to lead a pUl'chaser to believe that !'B-

Epondent' s product is a dail'): product.:'
3. Cha,nging the orcler to cease and desist so that it now reads as

follows :
It is oJ'del'ed That t.he respondent E. F. Drew & Co. , Inc. , a cor-

poration, and its offcers , agents , representatives and employees , di-
rectly or through any c01'porate or other device , in connection with
the offering for sale, sale or distribution or oleom&l'gal'ine or mar-
ga.rine do forthwith cease and desist from , directly or indirectly:

1. Disseminating or causing to be disseminated : by means of the
1Jnited States lIHtils or by any means in commerce , as "commerce" is
defined in the Federal Trade Commission Act, any advertisement
which contains:

The terms "churned to delicate , S'i,ee.t creamy goodness

" "

country-
fresh " or " * * * the same day- to-day freshness which characterizes
our other dairy products " or any other statement, word, grade desig-
nation, design, device, symbol, sound, or any combination thereof

which represents or suggests that said product is a dairy product;
Provided , howevel' That nothing contained in this order shall pre-

yent the use in advertisements of a truthful , aeCUl'ate and full state-
ment of all of the ingredients contained in said product., or of a
truthful statement that said product contains butter or any other

dairy product pl'ovjded the percent.age thereof contained is clearly
and conspicuously set forth.

2. Disseminating or causing to be disseminated by any means :for
the pnrpose of inducing or which is likely t.o induce, directly or in-
directly, the purchase in commerce, as "commerce" is defied in the
Federal Trade Commission Act , of said product any advertisement
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",hich contains any of the representations prohihited in Paragraph
One of this order.

It ;8 l,trthel' o",lered That respondent E. F. Drew & Co. Inc.
sha11 , within sixty (60) days after service upon it of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in ",hich it has complied with the order to cease
and desist as hereinabove set forth.

Commissioner G"'ynne not participating for the reason that he did
not hear antI argument.
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IN THE ':L TTEn OF

THE BLA~TO~ COMPAKY

Docket G19"/. Complaint

, .

JIu'/. 19:J4- 0nlcr , May H!:j;j

Order reversing initial decision which ciismlssed the matter as not iu"Volvillg
misrepresentation, for the reason that in a prol'ccding brought under sec.
15 (a) (2)-the Oleomargarine :lIIenrlment-.tl1e prohibitions of sec. 5 are
not controllng; and remanding the matter to the hearing examiner for

further consideration.

Before lv/r. Everett F. HaY(:'J'aft hearing examiner.

Mr. William L. Pencl,e and Mr. Morton Nesmith for the Com-

mission.
11fr. N. R . Garstang, of .Washington , D. for Kational :\1ilk Pro-

ducers Federation , amicns curiae.

OPIXION OF THE CO:\fl\USSIOX

Chairman HO'\VREY delivered the opinion of the Commission:
This is an appeal from the initial decision of the hearing examiner

granting respondent:s motion to dismiss made at the close of the ca
in chief of counsel supporting the complaint.

The complaint charged that certain advertising representations of
respondent were misleal1ing in material respects, in violation of sec-
tion 15 of the Federal Trade Commission Act, as amended , in that
they suggested that respondent's Crcamo oleomargarine was a dairy
product.

The complaint also challenged, for the same reason , the use of

the word " Crcamo" as a trade Ilalne for respondent s olcOlmugarinc.
Reference is made to the Commission s opinion in the :MaLtel' of

E. F. Drew & Company, Inc. , Docket No. 6126 , entered this day, lor
an analysis and interpretation of the new oleomargarine amendment
to the Federal Trade Commission Act.

'Ve agree with counsel in support of the complaint that we arc not

dealing here ''lith the usual misrepresentation case , that is , with false
and misleading advertising which may have the tendency 01' capacity
to deceive in violation of section 5 of the F. T. C. Act,' but solely

with the question whether or not the respondent ha,g through the use
of any "statement, ,yord , grade , designation , design, device , symbol
sound or any combination thereof" suggested that the oleomargarine
sold by it " is a dairy product." 2

115 u. s. c. sec. 45.

2Hi TJ S. C. sec. 55.


