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Decision 31 I" . '1'. C.

I" THE MATTER OF

THE VIRGIKIA-CAROLINA PEASUT ASSOCIATIOX
ET AL.

Docket 6198. Complaint , Oct. 1953-0rder , May Ft , 1955

Order dismissing, for failure of proof, complaint charging a trade association
and its members, constituting substantially all the cleaners and shellers of
peanuts in the Virginia-Carolina area, with entering into an agreement or
understanding to fix the prices at Vi"hich tbey would purchase farmer s stock
peanuts during the 1952. crop season.

INITIAL DECISIOX OF IIEARIKG EXAMIXER

Before John Lewi8 hearing examiner.

M,.. Paul R. Dixon counsel supporting the complaint , amI Jh-
William A. Mulvey with him on the brief;

Sanden , Gra-velle , Whitlock Jia,.lcey, by Mr. L01ds A. Gravelle
and Mr. Harold F. Balcer of "Washington , D. C. , and Godwin c0 God-
win by i!fr. OhaTles B. God,vin, J,.. of Suffolk , Virginia , for all re-
spondents except The Columbian Peanut Company and the Edcnton
Peanut Company; llIr. OhaTles L. I(aulrnan of Norfolk , Virginia, for
respondent The Columbian Peanut Company; and Battle , Winslow
& Merrell by 11fT. Francis E. Winslow of Rocky Monnt , North Caro-
lina , for respondent The Edenton Pe-annt Comp llY.

STATEMENT OF THE CASE

The Federal Trade Commission issued its complaint against the
above-named respondents on October 29 , 1953 , charging them with the
use of unfair methods of competition and unfair acts and practices in
commerce in violation of the Federal Trade Commission Act. Copies
of said complaint and notice of hearing were duly served upon re-
spondents. Said complaint charges , in substance , that the respondents
entered into an agreement and understanding to fix , and did fix , the
prices of peanuts purchased by them during the 1952 crop season from
the growers thereof , thereby tending to limit price competition mnong
themselves and create a monopoly. Respondents appeared by counsel
and filed answers to the complaint in which they denied , in substance
having ngaged in any of the illegal practices alleged in the complaint.
After the holding of a pre- trial conference on tJ anuary 6, 1954

which was attended by counsel for all respondents except The Eclenton
Peanut. Company, hearings on the charges alleged in the c.omplaint
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were held before the undersigned hearing examiner , theretofore duly
designated by the Commission to hear this proceeding. Said hcarings

were conducted at Suffolk , Virginia, on various dates between January
, 1954, and February 10, 1954. At such hearings testimony and

other evidence werc offered in support of the allegations of the com-

plaint, which testilllony and other evidence were duly recorded and
filed in the oilce of the Commission. All parties were represented by
counsel , participated in the hearings, and were afforded full oppor-
tunity to be heard and to examine and cross examine witnesses.

At the close of the evidencc ofIered in support of the complaint
further hearings were suspended , pending the filing by respondents of
motions to dismiss the complaint herein for failure of proof. Motions
to dismiss and supporting briers were thereafter filed by counsel for
The Edenton Pcanut Company on March 16 , 1954 , and by counsel for
the other respondents on March 24, 1954. An answer and brief in
opposition to said motions was filed by counsel supporting the com-
plaint on :NIay 5 , 1954. Pursuant to leave granted , a joint rcply brief
on behalf of all rcspondcnts was iiled on May 20, 1$)54. Said motions
to dismiss arc disposed of in accordance with the findings, conclusions
and order hereinafter made.

Upon consideration of the entire record herein and from his observa-
tion of the witnesses , the hearing examiner makes the following:

FINDINGS OF FACT

I, The Business of Respondents

A. Identity of the Partie8

Respondent The Virginia-Carolina Peanut Association , Inc. , here-
inafter referred to as respondent Association , is a corporation organ-
ized , existing and doing business under the laws of the State of Virginia
with its principal offce and place of business located in the American
Bauk and Trust Company Building, Suffolk, Virginia. Said respond-
ent is a trade association to which all the respondents herein belong.

Respondents James ,V. Jordan, M. C. Jordan and Robert W. .Win-
borne (erroneously spelled Win bone in the complaint), are partners

trading under the firm na,me a.nd style of Ver1ina Peanut Company, er-
roneollsly named in the complaint as Virginia Peanut Company.

Respondents James I. Beale III , Margaret Beale KejJcr ' and Ann
E. Beale, are partners, trading under the firm name and style of

1 Thf! complaint erroneously names John Keller as a partner in the above firm. How-
evcI' , the answer ficd on belJalf of said firm denies that said .Tohn Kf'ller is a partner
in tllC finn , alleges that largaret Beale Keller Is the tbird partner in the firm, and
waives service of process upon said persall.
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Franklin Peanut Company, with their principal offce and place of
business located at Factory Street, Suf!'olk , Virginia.
Hespondents Binford E. Parker, Margaret Parker Pond and Sarah

Parker Pond , are partners trading under the firn1 name and style of
Parker Peanut Company, with their principal offce and place of
business located at Factory Street, Suffolk, Virginia.

Hespondent The Suffolk Peanut Company is a corporation organ-
izcd exis6ng and doing business under the laws of the State of Vir-
ginia , with its principal offce and place of business located at 303
S. Saratoga Street, Suffolk, Virginia.

Respondent Planters Nut and Chocolate Company is a corporation
organized , existing and doing business under the laws of the State
of Pennsylvania , ,vith its principal offce and place of business located
at. 212 J oh11son Avenue, Suffolk, Virginia.

Hespondent The Columbia,n Peanut Company is a corporation or-
ganized, existing and doing business under the laws of the State of
Virginia, with its principal offce and place of business located at
Wainright Building, 229 W. Bute Street, Norfolk, Virginia,

Respondent Old Dominion Xut Corporation is a corporation or-
gan ized , existing and doing business uncler the la\'' s of the State of
Virginia , with its principal offce and place of business located at Fac-
tory Street, Suffolk, Virginia.

Hesponc1cnt LUll1nis & Company is a corporation ol'gal1_1zed
existing and doing business under the laws of t.he State or Nmv tTersey,
with its principal office and place of business located at 444 JD. "Wash-
ington Street, Suffolk, Virginia.

Hespondent Severn Peanut Company is it corporation orga.nized
existing and doing business tinder the lu"\vs of the State of Xorth
Carolina with its principal oi1ice and place of business locat.ed at
Severn North Carolina..

Respondent Pond Brothers Peanut Company is a. corporation or-
ganized , existing ancl doing brisiness under the laws of the State of
Virginia , with its principal offce and place of business located at
County Street , Sl1H'olk , Virginia.

Respondents Robert L. Hancock III , Hobert L. Hancock , Jr. , G. S.
IIancod;; and H. L. Hancock , arc partners trading under the firm and
sty name of IIancoc.k Peanut Company, ,yith their offce and p1-in-
cipal place of business 10cate(1 at Conrthtncl , Virginia-

Hesp mc1ent The Edenton PeaJlut Company is a corporation or-
ganized , existing and doing business under the laws of the State of
North Carolina, with _its principal oIRce and place of business located

at Edenton , North Carolina.
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Respondent Birdsong Storage Company, lnc. , is a corporation or-
ganized , existing and doing business under the laws of the State of
Virginia , with its principal office and place of business located at
Suffolk , Virginia.

Respondent Farmers Cottoll & Peanut Company, Inc. , is a corpora-
tion organized , existing and doing business under the laws of the
State of Korth Carolina , with it, principal offce and place of business
located at Plymouth , North Carolina.

Respondent The vVilliamston Peanut Company is a corporation
organized , existing, and doing business under the laws of the State of
:Korth Carolina , with its principal offce and place of business located
at vViliamston, Korth CaroJina.

Respondent. Pretlow Peanut Company is a corporation organized
existing, and doing business under the laws of the State of Virginia
with its principal offce and place of business located at Franklin

Virginia.
Respondcnt John H. 1aclin Peanut Company (erroneously named

in the complaint as lUaclin Peanut Company) is a corporatjon or-
ganized , existing, and doing business under the laws of the State of
Virginia , with its principal offce and place of business located at 103
J\fadison Street, Petersburg, Virginia.

B. The Peanut Industry

The peanut industry is composed of three main levels. The first
consists of the farmer who grows or produces t.he peanuts. The second
is the cleaner and she,ller, sometimes known as the miller, who per-
forms intermediate processing operations on the peanuts before they
are sold to the manufacturer or end-user. A few of the firms in this
category merely perform cleaning operat.ions and sell the peanuts
in the shell. The bu 1k of the firms , howcver , also perform shelling
operations. The cle,aners and shellers purchase the peanuts directly
from the grOlver or through interrnec1iate independent buyers who
receive a commission on purchases made for the account of the sheller.
TIle third main category in the industry consists of the manufacturers
or end-users who process the peanuts before their :introduction into
normal trade channels for sale to the consurning public. These con-
sist of roasters, who roast and package the larger un shelled peanuts
salters who salt and package the shellecl pea,nuts , and manufacturers
of peanut blltter , candy, and similar products , who use the peanuts
in the manufacture of some product for sale to the public.

2 For purposes of con"enience. the respondent corporations and partnerships are some-

time hereinRfter referred to by the first portion of the firm name, e. g., CoJumbian for The
Columbian Peanut ComplllY, and Parker for the partnership, Parker Peanut COlDpfiny.
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Peanuts aTC grown in t.hree main areas: the Virginia-Carolina area
consisting mainly of the States of Virginia and Korth Carolina and
portions of certain joining States, the Southeastern area , and the
Southwestern area. There are four main types of peanuts grown in

the United States: Runner, Spanish, Valencia, and Virginia. The
Virginia type, which is raised in the Virginia-Carolina area, is larger
in size than the other types and is most frequently sold in the shell
after being roasted , and as large salted peanuts. The smaller type
Virginia peanut is generally used in the manufacture of candy and
peanut butter. The Spanish type , which is raised in the Southeastern
and Southwestern areas, is a sman round peanut, is generally used in
the manufacture of peanut butter and candy, and also in salting proc-
esses. The R.unner type, which is grown mainly in the Southeastern
area , is a somewhat larger peanut than the Spanish peanut but smaller
than the Virginia type, and is generally used in the manufacture of
peanut butter and candy. The Valenci. type , which is generally raised
in the Southwestern area , is used in salting processes and for the
manufacture of candy and peanut butter. )fost of the above types

particularly those of the smaller variety, are also used for crushing
into peanut oil.

C. The Position of the Parties in the Indust1'Y

With the exception of the respondent Association , all the other re-
spondents are cleaners and shellers of peanuts in the Virg1nia-Carolina
area. Two of the companies, Lummis & Company, and Planters Nut
and Chocolate Company, are also end-users performing manufactur-
ing operations at plants located in other parts of the country. The
larger of the respondent shellers , including Birdsong, Pond, Lummis
Planters and Columbian , own or lease warehouses in a nwnber of
different sections in the Virginia-Carolina area and buy their peanuts
generally throughout the area. The balance of the shellers operate
within a more or less limited radius in the country-side adjacent to
their mills. In the aggregate, the respondent shellers constitute sub-
stantiaJly all of the cleaning and shelling section of the industry in
the Virginia-Carolina area. During the 1952 marketing season , these

respondents purchased approximately 440 million pounds of peanuts
prior to March of 1953 , out of a total yield of approximately ,n6
million pounds.

D. The lntemtate Com'merce

The respondent shellers sell , ship, and distribute or deliver, or cause
to be shipped , distributed or delivered, peanuts in the various States
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of the United States and in the District of Columbia , and said re-
spondents maintain, and at all times mentioned herein have main-
tained, a regular course and current of trade in commerce, as "com-
merce" is defined in the Federal Trade Commission Act, in said pea-
nuts, between and among the various States of the United States and
the District of Col umbia.

II. The Alleged Unlawful Practices

A. Background and I8sues

1. The Government support program

During the period from 1933 to 1952 (with the exception of the
years 1936 and 1937), the prices received by growers of peanuts were
supported by the Federal Government pursuant to various Acts of
Congress , beginning with the Agricultural Adjustment Act of 1933,
The prices of farmers stock peanuts, i. e., peanuts which had not been
,helled, crushed or cleaned (except for the removal of foreign matter),
were supported through a program of acreage allotment, diversion of
acreage to other crops , diversion to crushing for oil loans to growers
and purchases through designated cooperative associations. For some
years prior to 1952 , the peanut support program also involved the
execution of marketing agreements between Commodity Credit Cor-
poration and the cleaners and shellers. These agreements, which were
commonly called "shellers contracts " provided for the purchase of

farmers stock peanuts by the cleaners and shellers at a price not less
than the existing support price for such peanuts. In return for such
undertaking on the part of the sheller, the Commodity Credit Corpo-
ration agreed to reimburse them in an amount equal to the support
price thereof for any unshelled peanuts which the sheller was unable
to resell. For several years prior to 1951 , the contracts also provided
for reimbursement to the shellers, at a stipulated price: for certain
shelled peanuts designated as o. 2 size, which were diverted for
crushing to oil. The provision in the contract for reimbursement of
the sheller was commonly referred to as the "bail-out clause.

During the latter part of 1951 and early 1952 , meetings were held
in 'Vashington , D. C. , under the auspices of the Production and Mar-
keting Administration of the Department of Agriculture, which were
attended by representatives of shel1er8, growers, and end-nsers of pea-
nuts from vm:ious parts of the country to consider a change in the

Government support program for peanuts. During the period from
1947 to 1951 , the Government had sustained rather substantial finan-
ciallosses in its peanut support program as a result of large crop sur-
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pluses in the post-war years. In an efl'ort to cut down on these losses
and also with thc hopc of giving the producers an opportunity to take
advantage of any increase in price which might result fr0111 a pro-
posed cut in t.he acreage d1otment, it was suggested that the existing
direct support program based on thc shellers contracts he dropped
and that there he suhstituted in lieu thereof a program providing for
loans to farmers which ",vauld enable them to hold their peanuts for
a possible rise in market.!! Despite the opposition of farn1 groups
who expressed concern that the change in the program would result
in 11 decrease in the price of peanuts, and of sheller representatives
who opposed thc dropping of the shellers contracts, a new program
was announced by the Department of Agriculture under the provi-
sions of Public Law 285 (signed March 28 , 1952), whjch provided for
the elimination of the cleaners and shelle.rs agreements. -en dcI' the
new' program the growe.rs could procure a. storage loan on their pea-
nuts , either directly or through a growers cooperative , and could also
enter into an agreement with the COllTIodity Credit Corporation , pro-
viding for the purchase of the peanuts hy that agency on :May 31 , 1953
at the support price , j. e. , 90 percent of parity, Jess certajn deductions.
The loan advance which the grower could receive under the program
amounted to approxjm"te1y 10 percent less than the support price.

2. The disposition of the HJ52 Cl'Op

The harvesting of the peanut crop in the Virginia -Carolina area
usually begins around the end of October each year and the main
part of the crop is harvested during November and December. The
farmers endeavor to dispose of their crop as soon after harvesting
as possible , since TIl0St of them do not ha ve adequate storage facilities
and it would expose the crop to deterioration through moisture and

3 The;;e losses were as follo\vs :
Crop year

1947
194 8 --

---- - - -- -- - ----- --- - -- -- -- - - - - -----

1949 -- ------------- -------- ----------- -

----- -- - ---- -- --- - -----

19GO ---- ----- ---

--- - -- ---- - - --- -- - -- - --- - - -- -- - --

1951 ------

------- - --- --------- - - ----- - --- - -- - - - - - -- -- -- -

"'Through Dec. 31 , 1951.

Losses (milion doUar8)

------------ --- --------- - -- - -- - - -- -- -- ------ - - - - -- 

3. 5

25.
39.
11.
"'1. 9

"Vbile counsel supporting the comp1aint prefers to stress the factor of giving the
growers a chance at higher prices as the basic reason for tbe change in program, tbe evi.
dence indicates that it was the financial burden of the program whiclJ was a moving"
factor behind the calling of the meetings and the proposed change. Since peanuts ere
tbe only basic crop on a direct support program, a chang'e to a lOfln support program was
sugg-ested lest the whole support program be lost. .Although it was hoped that the loan
program would afford the growers an opportunity for higher prices, this was not the
overriding consideration which precipitated a re-examination of the existing program
(R. 1132 , 446, 525; ex 53G , p. 5).
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ra.t.age to permIt the crop to lie in the field. The bulk of the pur-
chases made by the shellers u:mally occur during K ovember and De-

mber, although there may be some pUl'chases in October , \-,hen the
('rop matures early, and there IS also smne purchasing on a lesser scale
after the first of the year.

In 1052 the crop began to be harvesl-ec1 around the third \vcck of
Octobcr. Some of the respondent shellers began purchasing peanuts
about October 20. As usual , however, most of the crop was purchased
during l\ovember and December. Aside from some variations at the
be&rinnin(f and end of the season , the bulk of the peanuts .were pur-
ch;sed b; the respondent shellers at prices which were the equivalent
of the GovernmelJt loml value of such paanuts. The prices paid varied
according to the grade of the peanuts , as determined by Federal- State
inspectors. III lnaking most of their purchases and computing the
prices paid by them , the respondent shellers used an identical schedule
designated as: " Price Schedule 1032 Crop Virginia. Type Farmers
Stock." The schedule was a 16-page document, containing the prices
of different grades of peanuts. The basic grade factor was the amollnt
of " Sound )ieat Kernel" in a given lot of pe,anuts , designated as

SThfK." Each page of the schedule reflected the prices of peanut con-
taining a different percentage of SJ\IK , the first page containing the
prices of peanuts with 58 percent S , and the last page showing
the prices of peanuts with 73 per cent 8j\f1\::. Each page of the sched-
ule also reflected variations in price within a given grade of 81\11(

depending npon the amount or foreign material in a given lot or pea-
nuts and the percentage or extra large peanuts. Eaeh page or the
schedule contained approximately 400 separate prices , on a per pound
basis , earried to the third dee-imal point.

By paying the eqnivnlent of loan value for the bulk of their pea-
nuts , the respondent shel1ers \Yel' able to purcha.se. a.pproximately 440
minion pounds of pe;muts prior to :March 1953 : out or a. total crop
of about 306 million pounds. During the Slll1C period only about 18
million pounds oJ peanuts were pledged by farmers with the Grmvers
Peanut Cooperative : a Gm' ernmenr.-rccognizec1 marketing agency, as
sEcurity -for loan advances made under the terms of the loan program.

3. The contentions

It is the contention of counsel in support or the compJaint that. the
Tml'chaso by- tbe respondent shellers of the bulk of the 1$),'52 peanut.
crop at prices \\hich \\"-:1'e the equivalent or GovenllnenL loan values
and the use h)' tlwm of an identical schedule of prices were tho result
of an agreement 01' undcrsullcling on their part to fix the prices of
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such peanuts. . The case of counselsuJ)porting t.he complaint rests
largely on the circumstantial cvidenc2, adduced through witnesses

coIned from among the responc1ents that the respondent shellers used

the same price schedule and purchased the bulk of their peanuts at
these prices. The respondent witnesses , while conceding the truth of
these basic facts , denied that their conduct 'vas the result of any agree-
ment or understanding on their part to fix prices , and they sought to
give an explanation for the coineidencc of their actions. Aecorc1ing
to respondents, the fact that each company purchased most of its pea-
nuts at loan value was due solely to economic conditions and was
based on the individual decision of eacl) company. 'Yith respect to
the use of the same price schedule , respondents contended that the
schedule was merely a replica of one issued by the Department of
Agriculture for another crop area and that it 'iYilS prepared by the
bookkeepers employed by several of the shellers in oreler to facilitate
the othenvise cumbersome process of computing the prices of pea-
nuts which resulted from the change in the support program.

Since there is no dispute as to the basic facts presented by counsel
in support of the complaint with respect to the prices at which most
of the peanuts were purchased in 1952 by the respondent shellers and
as to the use by them of an identical price schedule , the basic issue in
the case resolves itself 1nainly into one of whether the explanations
offered by respondents are suffciently plausible and acceptable to over-
come any inference which might otherwise arise from their common
and paralIel actions. To a consideration and evaluation of the evi-

dence in this respect, the hearing examiner now turns.

B. The Evidence

1. The decision to pay loan value

It was the testimony of most of the respondent shclJers that their

decision to buy the bulk of their peanuts in 1952 at prices equivalent to
the loan value thereof was based solely on economic factors and con-
siderations. '\Vhile there ere some variations in emphasis and deta.
the testilnony of these witnesses was substantially similar with regard
to the factors 'i,hich caused them to conclude that loan value \VflS the

price at which they should bid for , and at which they could reasonably
expect to purchase , farmers stock peanuts during the 1052 crop season.

BoiJed down to its essentjals , the gravamen of their testimony was that
due to a peanut surplus, both existing and prospective , and a strin-
gency in the c.rec1it situation, they conc111rlec1 it 'iyoulc1 be necessary for

them to buy their peanuts at the cheapest possible price in order to stay
in business. Since any pr1('8 lo er than loan value wo1l1r1 encourage
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farmers to place their peanuts under Govermnent loan , most of the
respondent sheJlers concluded that loan value was the cheapest price

at which they could expect to purchase farmers stock peanuts. l\1ost
of them oflered the farmer the added inducement of paying him the
cost of hauling the peanuts from the farm to the mill , \vhereas, under
the Government loan program the farmer would have to pay the cost
of hauling himself. :.More,over ' the quotation of prices , f. o. b. the

farm , was traditional in the Virginia- Carolina area. It was the con-
tention of the sheller witnesses that the coincidence of their substan-
tially panlllel actions resulted not from any understanding or agree-
lnent on thei1' part , but from the fact that they were confronted with
parallel economic factors \\'hich were widely knmvn in the trade.

The tes6mony given by the sheJlers as to the economic factors which
affected their respective judgments impressed the hearing examiner
as being plausible and not unreasonable on the whole. \Vith respect
to the matter of the peanut surplus , a number of the witnesses referred
to the fact that there were appro:xinmtely 114 mi11ion unsold bags of
Government-owned peanuts hanging over the market from the 1951
crop which could be clumped on the market at prices below parity in
the event they were found to be deteriorating. 1Iost of the sheller wit-
nesses also testified that surveys which they customarily made in the
fields prior to the harvesting of the crop convinced them that there

,,'

ould be another large peanut crop in 1952. Despite the fact that
there had been a cut in acreage in 1952 , it was their testimony that the
farmers ha.c usually managed by more effcient methods of cu1tivation
to produce as great, if not a greater, yield on the reduced acreage.
They further elaimed that the eut in acreage was offset by the fact
that in 1951 the Government had ceased its program of diverting
shelled peanuts to crushing for oil , thus augmenting the supply avail-
able for the edible trade. Another factor mentioned by some of the
she))ers as contributing to the surplus was the fact that the Southeast-
ern crop area, in which harvesting had begun prior to the Virginia
Carolina area , was giving indications of an unexpectedly large crop,
pa.rticularly in the Rumler-type peanuts, ..vhich were competitive to
the Ko. 2 Virginia- type peanut and were sold at substantially lower
prices. The crop surplus situation was , according to the sheller wit-
nesses, reflected in the Imver prices which were being offered by encl-
users for the cleaned and shelled peanuts and this , in turll , affectecl the

shellers ' judg 11ent as to "what they could afford to pay for farmers
stock peanuts.

The testimony of the shellers regarding the 1952 crop and market
situation was corroborated to a cons.iderable degree by the \veekly
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peanut reports of the Production and )farketing Administration of
the Department of Agriculture, covering the period in question , which
were offered in evidence by coul1seJ supporting the complaint. Thus
the report of October 1 , 1052, refers to the fact that the supply of pea-
nuts .in commercial positions" as 01 August 31 , 1952 , was about on8-
third more than the hoJdjngs on tha"t date in 1951 , and that the hold-
ings of farmers stock peanuts were three 6rnes as large as in the pre-
vious year

, "

principally due to large holdings of Government-owned
farm stock peanuts in the Virginia-Carolina area. Concerning the
matter of the demand for peanuts by end-users , the weekly report of
October 8 , 1052 , states:

There \vas little demand for ncw crop future shipments , witb the trade en-

erally follo\ving a wait and see attitude.

The report of October 15 , contains the following statement regard-
ing the prospecLive s.ize of the 19;52 crop:

Indicated production ill the Firginia- Cal'otiila arca increased about 2 percent

during the month due to higber anticipated yields in Virginia. * * .,. Gencl'aJly,

a ,ery good crop is in prospect in this area.

The report of October n refers to the fact that the yield of the 1052

crop "should be a little better than a year ago.
" r

rhe Sflme, report a1so

refers to the fact that buying by end-users :' is still light." The report
of Kovcmber 5 also emphasizes the lightness of the demand from
end-users, stat.ing:

Demand for dea,led and 811€11c(1 goods for dose np hipment hns been only

fair , \vith most buying for current ncclls.

The report of ovember 12 again refers to the "rather lighC' (1e-

mand for cleaned and shened peanuts ancl ('ontains quotations of price
futures on such pe,anuts ,,,hich are generally belmv the 1 \);")1 average.

In addition to the above crop and market factors which affected
their judgment! the shelle1' witnesses placed considerable emphasis
on the matter o f the credit stringency ,,,hich confronted them in 1D52.

j)lost of the shellers have resources to finance only a small part. of their
crop purchases, the greater portion thereof being financed tl1rough

bank loans. According to the testimony of the shener ,ritnesses, they
were confronted in 1832, by a reluctance on the part of the banks to

loan money as freely as in the past due! not only to the softening of
the market, but to the fact that the shellc, l's had lost the protection
of the shellcrs contracts containing the bail-out clause. In past years
the bail-out clause in their contracts hnd assured the shel1ers against
Josses on unso1c1 farmers stock pea,nuts anll, until 1961 also limited

their losses on smne of the shelled peanuts. ,Vhi1e this clause was



THE VIRGINA-CAROLINA PEA.'rT ASSN, ET AL. 1167

1156 Findings

not frequently used in actual practice,' it fRcilitated their obtaining
credit from the banks since it , in effect, gave them collateral for their
loans. In 1952 , w.ith the collateral of the bail-out clause gone, the
banks were more cautious in their loans to the shellers. The money
was doled out on a gradual basis with instructions that the money was
to be usee! to buy peanuts as cheaply as possible. At least one sheller
Farmers Cotton & Peanut Company, Inc. , was instructed by its bank
to pay no more than loan value for the peanuts. Another sheller, The
Edenton Peanut Company, was required under its loan from the Re-
construction Finance Corporation not to expend the monies loaned for
more than 80 percent "of the loan value" of the peRnuts purchased.
Several of the shel1ers testified that they had to go off the market prior
to the end of the season due to a. lack of funds with which to make fur-
ther purchases.

Another factor which influenced the thinking of a number of the
shellers was the vie\v that the new program established loan value
rather than the so-called support price, 9S the effective support level
for farmers stock peanuts eluring the active buying season. "'Vhile
a farmer could, if he chose, hold his peanuts until )Iay 31 , 1953 , and
obtain the support price under his purchase agreement with the Com-
modity Credit Corporation , the actual difference between loan and
support was 11101'8 apparent than real since the deductions whic11
would have to be made from the support prioe after :Ma:y 31 (includ-
ing allowance for shrinkage in weight, storage charges, interest on

loan and other charges) \yonld reduce the net amount receivell by
the farmer substantially to the amount of the loan. Although it was
possible that the farmer might still realize a profit if the Government
resold the peanuts after )Iay for more than support, this was a. some-
what uncertain and speculative prospect when weighed aga.inst the
natural inclination of the farmer to dispose of the crop as soon as

possible and with a minimnn1 of reel tape. For this reason ma.ny of
the shellers felt that in offering to pay a price equivalent to loan value
during the active buying seas all, they were offering the farmer a pricl:
equal to the effective support price.

In his brief counsel supporting the complaint cites statements made
by the Department of Agriculture , in announcing the new program
to the effect that they regarded it as offering growers an opportunity to

fj' The testimoI.:' l' eveals that the clause was taken advantage of for 1951 by respor;deI.t
Co1nmblan and tIlat several other shellers gave serious eonsideratiOl1 to availing them.
selves of their rigbts of resale undf'r t1Jis dause at yurious times,

o This inclucles rcspOJlc1(nts Pond Brothers, Farmers Cotton , find Virlinll. In obtaining
its last loan L1Uri1Jg the seaSOIl, respondent Pond nrothers was required to show that it
had actual contracts of sale with reliable end-users,

423783--58--
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secure prices a.bove support. Counsel apparently regards these state-
ments as belying the testimony of some of the respondent shellers that
they considered loan value to be the effective support price. However
the minutes of the meetings in "\Vashington which preceded the adop-
tion of the 1952 loan program reveal the widely held view by many
segments of the industry t.hat the practical result of the proposed new
program would be to establish loan yal11C as the effective support price.
Thus , a farm representaJive from the Southeastern area stated that
the proposal to establish a loan program providing for deduc60ns of
approximately 10 percent below support would establisJl loan value as
the efIective support price, since 90 percent of the farmers in his area
would not avail themselves of farm Joans. A farm representative
from the Virginia-Carolina area stated that ,vith the large carryover
:from 1951 facing the market any proposal for e,stablishing a system of
deductions below the support price ,yould have the practical effect
of reducing the price, and he suggested that the Government should
stop "beating around the bush" and should ten the farmer it wa.s going
to cut the support price by the amount of the deduction. Similar
sentiments Iyere voiced by others ",-110 ,vere present at the meet.ings.
It should also be noted that great concern was voiccd at the meetings
both by farmer representatives and shellers , that the shellers ' diffculty
in financing t.heir purchases without the coJJateral of the shellers con-
tracts would affect their ahility to buy the crop.

Recognition of the realistic nature of the views expressed at these
meetings , as wen as corroboration of the testimony of the respondent
shellers, appears in the following prediction mftde by a county fa.rm
agent ,yhich appeared in a local newspaper just as the crop was be-
ginning to move to market:

Weather permitting, peanut picking wil IJ1O,e into high gear shortly and rjght
now it's impossible to predict how much of the crop wil be stored under Govern.
ment loan either on the farm or with the Growers Coop and how much wil move
directly into regular trade channels. It' s my gu.ess that 1/ bnyers pay prices 
Une with the loan schedule a si,zable portion of the crop 1l:ilmOI'e dIrectly from
the pickel' to the mills. ll 

rEmphasis SUPP1ied.

Although, as claimed by the respondent shellers, the laws of eco-
nomic necessity naturally impelled them to the decision to pay loan

va1ue for their peanuts , it should be noted that there was no imme-
diate and simultaneous unanimity in this decision. Thus , one of the

7 RX 9. pp-, 13-14.
SHX r) , p. 35.
I See , for example, RX 9 , pp. 4, 6 , 25.
:10 ex 536, pp. 49-51; RX 9 , pp. 21 , 25, 26.
11 The abo1"e article appearcd in the Suffolk

1952.
News- Herald under dllte of Octoher 26,
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largest shellers , respondent ColumbiaJl , stnTtecl out buying at a price
midway between loan value and support value , but came down to loan
value when it found it was able to buy all the peanuts it wanted to at
the latter price. Another large sheller , respondent Birdsong, decided
to pay loan value f. o. b. its mill , with the farmer bearing the cost of
hau1ing the peanuts , but soon changed to loan value f. o. b. the farm
when it found that the shellel's generally were paying for the hauling
of the peanuts. The experience of respondent. \Villiamston was similar
to that of Birdsong. In the case of several of the smaner of the re
spomlent shellers , who entered the market rather late , the decision to
pay Joan appears to have beon based not merely on the economic factors
above related , which caused them to proceed cautiously, but also on
the fact that when they entered the market they found that loan value
had already been estabJished as the going rate. Since most of the
shelleTs bought through independent buyers, \\ho purchased peanuts
on beha1f of more than one company, it would not be diffcult for these
latecomers to fid out what prices \\ere being paid ithout receiving

such information from other s11e11e1'8.

It should also be noted that despite the faet the bulk of the peanuts
handled by the respondent shellers 'vere purchftsed at loan value
there were, nevertheless , significant variations from this pricl:. in
addition to those already mentioned of shel1ers ,yho chang-eel their
price after entering the market. Thus respondent Eclenton pnrchase(l
at least 20 per cent of its peanuts at prices other than loan value. The
figures covering purchases by respondent \Villiamston during the
period from ovember 1 to December 6 , 1952 show that approximately
42 per cent of its purchases were made at prices other than loan.
'Vhile figures are not available for the other responde,nts, most of
them testijied that after January 1, 1953, they paid above 10Hn for

peanuts , despite the fact that from J "nuary 31 to May 31 , 1953 , there
was no price support under the Government program.

Given the economic factors with which the re,sponc1ent shellers were
confronted in 1952 , it does not tax credulity to accept their claim that
the decision to pay loan value resulted from the, individual action
of each sheller, impelled by economic necessit.y: and not from any
agreement or understanding among them. There is nothing nbout
their tesbmony or about their demeanor jn testifying which suggests
that the examiner should not give credence to their claims. In con-

sidering the probabilities inherent in the situation , it should be noted
that in 1951 , when they were operating uncler the shellers contracts

J. J.'IHmers who desired to enter into a loan and purchase agreement with the Gon,rn-
ment were requIred to do so before January 31. 1953.
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all the respondent sheners purchased the bulk of their peanuts at
exactly the minimum price required uncleI' the conirflds to 'wit, at
the support price. No claim is her made that such unanimity of
action resulted from anything other than the o!)(Tntion of normal
market factors , inelucling a crop surplus which ,vas aggravated by
the dropping of a portion of the protection of the 3he1101':; contracts
with respect to No. 2 size shelled peanuts. It is not nnreasonable

therefore, to believe that confronted with a worsenillg of the market
situation in 1952 , including the complete dropping of the shel1ers con-
tracts, the shellers should once again cicci rle to pay no morc than was
required by what they considered to be the effective support level nnder
the new program , to wit, loan value.

Accordingly, the hearing examiner callnot conc1ude thHt, il)sofHr
as the respondent shellers decided to pay t.he equivalent of loan value
for farmers stock peanuts in 1952 flnd proceedpcl to buy the bulk of

their peanuts at such price , their decision and action were based on
anything other than the individual juc1grnent of each sheller taking
into consideration the economic factors whieh WE'J'e common to them all.

2. The use of the loan-valne price schedule

The case of counsel in support of the complaint rests not J1Wl'eJy on

the fact that the respondent shellers bought the bulk of their peanuts
at prices equivalent to the Government loan values thereof but, even
more important , on the fact that the shellers llsed an identical 16-page
price schedule in the preparation of "\lhich the bookkee.pers of some
of the respondents cooperated. The respondent shellers , while admit-
ting that they all used the loan-value schedule during the course of
the 1952 crop season, denied that it had Hny connection with an

agreement or understanding on their part to fix prices. They sought
to show that the schedule was merely an adaptation of one prepared

by the Department of Agriculture, which CD,me into use because of
the diffculties they had experienced in computing prices under the
new loan program , and that they had used similar schedules in previous
years. The explanation of respondents concerning the origin and
distribution of the schedule, and the contentions of counsel supporting
the complaint in connection there\Vith , are considered in greater de-
tail below.

a. The expla'i1Qtion

During the period when the sheJlers ' were obligated under the shellers
contracts to pay not less than the support price for peanuts, the De-
partment of AgricuJture had issuecl a schedule reflecting the snpport
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prices of farmers stock peanuts on a per ton basis. Since peanuts

in the Virginia-Carolina area were traditionally bought and sold on
a per pound basis , it was necessary for the shellers to have a schedule
translating the Govcrnment support prices to a pound basis. For 
number of years this need was supplied by the bookkeeper of the re-
spondeut Pond Brothers , one Al Elliott, who prepared a schedule
substantiaJly similar to that issued by the Department of Agriculture
except that the prices were expressed on a per pound rather than a per
ton basis. As to a private venture of his own , in which his employer
did not participate , Elliott had copies of the schedule printed and sold
them to other shellers at approximately five cents per copy, A similar
schedule was prepared by Ellott in 1952 and distributed to the other
sheJlers.

However, when it became apparent in the fall of that year that there
was defiitely going to be a loan program instead of the former direct
support program " many of the sheJlers found it necessary to have
some more convenient method of computing loan values, This was

important, not only because many of them had decided to pay loan
value for their peanuts, but also because the farmers themselves , in
deciding whether or not to accept a buyer s offer, would frequently
want to know what they could get if they placed their peanuts urider
Government loan. In order to compute loan value , it was necessary
to make a series of deductions from the support price , in accordance
with a complicated formula prescribed in the Joan program. The De-
partment of Agriculture had issued a bulletin showing how these de-

ductions were to be made from the support price in order to arrive at
loan value. By using the Government schedule of support prices
expressed in a per ton basis, and making the deductions prescribed by
the Government formula, it was possible to arrive at the loan value
of farmer stock peanuts which could then be translated to a per pound
basis. The same result could be achieved by using the Ellott schedule
of support prices and making deductions therefrom in accordance with
the Government formula. However , this procedure was cumbersome
and 6me-consuming, requiring anywhere from 20 to 35 minutes to
compute the loan value on a given lot of peanuts , and even longer
where more than one grade of peanuts was involved in a transaction.
As a result of this , the sheJJers found it necessary to have some more

13 Although the new program had gOlle into effect in the spring of the year , many of the
sheIIers were hopeful that some cbange might be effected: which would restore tl1e Sll('lJ('r8
contracts. .Kot unti the latc summer or early fall did it become definitely apparent that
the loall program was going to control the 1D52 crop, and not until about GctobCl' 1 was
detaned information received in the Virginia-Carolina area as to how the program was
going to operate.
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convcnient method of computing peanut prices on a loan value basis
lest their payment system become bogged down in a mathematical
morass.

The lead in preparing a schedule to meet this need was taken by
E. K. Thompson , bookkeeper of respondent Birdsong. According
to Thompson , when he told the president of his company that it took
approximately 27 minutes to eompute loan value on a given lot of
peanuts , he was instructed by hjs employer to try to find some way
of facilitating this task. Previous to this , Thompson and the book-
keepers of five or six other companies located in Suffolk had been to
see a :VIr. Johnson, head of the Growers Peanut Cooperative in Frank-
lin , for the purpose of obtaining information which would aid them
in computing the loan values of pcanuts.14 Johnson "Was not then able
to help them. However, he subsequently sent them a table of instruc-
tions as to the method of makjng deductions from the support price
in order to arrive at loan value. ""hile the Government had issued a
complete 21-page schedule of loan values on all grades of rumler- type
peanuts , it only issued a l-pagc table of instructions illustrating how
to compute such values on Virginia- type peanuts.

,Vh811 Thompson realized that. the Govenunent was not going to
issue detailed schedules for Virginia-type pcannts , he asked Elliott
of Ponel Brothers , who had had experience with price schedules in
the past , if he would be interested in helping hin1 prcpare a schedule
of loan values. Since El1iott also had need for snell a schedule , he
2greed to cooperate Iyith Thompson. Both of them worked out the
:format for the schedule , based substnntially on that which had already
been prepared by the Department of Agriculture o1' Runner-type
peanuts. The ' also made the nmthematjcal computations for the first
two pages of the schedule. I-10"\8ver , since there 'Yen: over 000 com-
putations to be made in working out the entire schedule and the har-
vesting of the H);")2. crop 'Was at hanel , Thompson called in four of the
othel' boolikeepers in Suffolk, most of 'Whom had previously been with
l:il1 on the visit to Franklin, to see if they ,vouIc1 be interested in

making t.he mathemat.ical computations all the other pages of the
schedule. Each of the bookkeepers agrecd to make the computations

H The CooperatiYe was the offcially rccognizerl marketing agency l1uder the loan pro-
gram and received copies ef releasrs from the Departmrnt of At;ricultnre pertaining to
the program. It WHO; npli1:' entl ' cmtoilQry for thc sbc11('rs to contact offcials of the
Coopcrntive froil time to time .for the purpose of ubtaining information rega.dillg tlle
support- pl'ogram.

15 Accorc1ilJg to Elliott'

;; 

employer, ElJott wonlrJ have prepared a complete loan scbed
ule himself, except for the fact tlJat the assistant 'Who had hdpr.d him in preparing the
earlier scueLlules , bad left the company s employ and Ellott did not have the facilities to
do the complete job by himself.
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on two or three pages of the schedule." The work was begun around
October 15 and was completed on Oct.ober 21 , when the schedule was
sent to a printer in Norfolk for printing. 'Vith one exception , Thomp-
son did not request permission from any of the employers for their
bookkeepers to work on the schedule, fond in most instances the em-
ployers Yi-' c.re not a"\\'are that their bookkeepers were so engaged until
after work on the schedule had commenced or was completedY

In the Ineantime , and prior to the preparation of this schedule, some
of the respondent shellers were already buying peanuts at loan value.
Several made the necessary computations by the longhand method
of calculating the prescribed deductions for loan value, while others
had prepared their own schedules using an Hyerage figure of deduc-
tions from support to arrive at JOi:n ndne. In some instances , COl11-

plaints had been received from farmers that these computations did
not accurately reflect Government loan values. .As soon as the sched-
ules prepared by Thompson and Elliott, with the coopcration of the
four other bookkeepers were rceeivecl from the printer, copies weTe
distributed to those firms "\hose bookkeepers had assisted in the prep-
:nation thereof. \Vhen the other shellers learned about the echedulo
they procured copies through Thompson or Elliott. A number of
them learned kl bout L1w ne,y sc.hedules from Elliott 1'1'om I', hom they
had previousJy purchased a support. schedule and whom they had
called in the hopes that he might be prepa.ring a loan schedule, after
they had run into diffculty in paying for peanuts ithol1t all accnrate
clet.ailetl sc.hedulc 0-1 Joan values. One of j-he Jal':est of the slteJlers
rc,,:pondcnt ColUlnbian lefu' J1ed about the sdwdnle quite by accident
t.hrongh t1w printer who wns fl friend of its president , and was ablt
to get copies from the p1'inter nftel' permission had been obtained
Jrom Elliott or Thompson.

h. Tile COlltClltiOJlS of counsel supporting the complaint

COlln el in support of tho cOlnplaint refers in his brief to sevcral

facts Rncl circumstanc.es "\yhich he apparently regards as reflecting
unfavorably on the story of respondents conce.rning the preparation
and distribution of the loan value "schcc1ule3. First of all he points

G In addition to TboIIpSOll and El1iott
, lJoold.eepers from t!1e fOllowing fonr cOlJlp,wlc'

worked on the s('heduIe: Phmten, Lummis, Old Dominion , nnd Parker.7 Only jn the ca e of Lllllllis ' bookkeeper was permission reqlH'Sled for tIle bookkeeper
to flssist in the work.

lR ACCOl'Jillg r-o Colurllbbn s President , "\Villinm Woortley, when be first learnf:d of: tile
scbedule, he 1111(1(' no e!J' o)' t to obtain copies because he bad recdved the impression 1'1'011
Johnson of the I' eanut Growers Cooperatl\. tlwt tlJe Go\ el'nment was going to iSSll(, its
own sd1erlule. Eo""e,rl' , when he Iellroed thnt this was 110t so, be called tlJC l'dnter
again nnd the latter , after recehi!Jg permission from TJlOmpson or Ellott. gave \Youl1Iey
a numbrf of copies.
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out that, unlike the Ellott schedule which had been prepared as a
private venture by Elliott and for which he received payment from

the various shellers, none of the respondents , other than Birdsong,
ever paid for the 1952 price schedule. Thompson , who took the lead
in preparing the schedule , gave the following explanation as to why
he had not been paid for the schedule:

At the time the schedules were printed , Thompson had contemplated
charging for them , as had Elliott. He had 2 000 copies printed be-

cause E11ott had advised him that this was the number which he had
customarily ordered , and because the printer had informed him the
difference in price between printing 500 copies and 2 000 copies was
very small. However, he had some diiIculty in deciding which com-
panies to charge and how much to charge for the schedule. He felt
that he could not charge the companies whose bookkeepers had helped
him prepare the schedule. By the time the schedules came back from
the printer, Thompson was so busy handling payments for the pea-
nuts which were then moving to market in substantial quantities

that he gave up the idea of charging for the schedules. Eventually,
his employer paid the printing bill and no reimbursement "\vas received
from any of the other shellers.

A number of the shel1ers testified that they had ful1y expected to
be bil1ed for the schedules , as (hey had in (he case of (he El1io(( sup-
port schedules, but that they had never received a bill. Some of

them testified that they had been under the impression right along
that their companies had paid for the schedules and did not learn

to the contrary until they checked their files just prior to the com-
mencement of this proceeding, at the request of a Commission in-
vestigator, and were surprised to find that they had never received a
bil1 for the schedules.

In the opinion of the examiner, the fact that the schedules were or
were not paid for is not a fact of any controlling significance. There
is no showing that the cost of printing the schedules involved a,ny con-
siderable sum of money. ThIoreover , the fact that no payment was
made by the other shellers does not necessarily require the drawing
of any inference adverse to the position urged by respondents. In
fact , if the shellers had shared the cost of printing the schedules this
might more logically be cited as a circumstance tending to show that
the printing and distribution thereof was part of a common plan of
action. -

Another fact cited by counsel supporting the complaint as tending to
impugn the explanation of the respondent shel1ers concerning the use
of the schedule is the fact that the schedule was headed: Price sched-
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ule 1952 Crop Virginia Type Farmers Stock (PeanutsJ." It is ap:
parently the position of counsel that since the schedule was actually

a schedule of loan values, it should have been called a " loan" schedule
instead of a "price" schedule. Counsel in support of the complaint
apparently regards the fact that the word "price" was used as tending
to show that it was intended for use as part of a scheme to fix prices.

In the opinion of the examiner, the designation of the schedule as
a "price" schedule is not a fact from which any adverse inference can
be drawn. As pointed out by Thompson , the Elliott schedule upon
which the loan schedule was in part modeJed , also used the descrip-
tion "price schedule " although it was actually a schedule of support
values. The reason it had been so designated was to avoid any pos-

sible misrepresentation to the farmers as to what the offcial Govern-
ment support values were in the event an error in computation was in-
advertently made in the schedule. In addition, the offcial instructions
for computing loan values issued by the Department of Agriculture
which Thompson used as a model , also refer to the schedule as a "price
table.

" :.

Moreover, in view of the fact that respondent Birdsong had
already decidcd to p"y loan value for its peanuts there is nothing un-
usual about its bookkeeper calling the schedule, which he took the
lead in preparing, a "Price Schedule.

Counsel in support or the complaint also cites as being or some sig-
nificance , the dissimilarity between the EJ1ott support schedule and
Thompson loan schedule, insofar as the size or each document is con-
cerned. He points out that whereas the former was only a one-page
document, the latter consists of sixteen pages. Counsel apparently
accepts the El1iott schedule as being merely a bona fide effort to trans-
late Government support prices from a per ton to a per pound basis
but regards any substantial deviation from the format of that schedule
as having sinister implications.

In the opinion of the. Examiner , the argument or counsel in support
of the cornplaint based on the physical dissimilarity of the two docu-
ments rests on a distinction without a diflerence. The reason why the
Elliott schedule. was only one page was that the Government support
schedule upon which it was patterned was also a one-page document.
1-10wever, as a result or the complicated formula ror deductions from
support , set up under the 1\)52 loan program , it was necessary to have
a separate schedule for each grade or peanuts according to the per-
centage or ow1d meat kernel (SynC). The Government instruc-
tions on how to compute loan value contain a separate table or base
prices on a single grade of Virginia-type peanuts (65% Sl\K) and
an additional table setting forth the formula for computing the loan
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values on all grades of peanuts. The same document also contains a
complete 1110del loan-value schedule for l'mner-type peanuts, con-
sisting of 21 pages with a difi'e.rent schedule for each percentage of
SMK. The Thompson schedule is patterned substantially after the
format of the Governmcnt schedule for Hunner- Type peanuts except
that it is applicable to Virgin a-type peanuts. Considering the fact
that the Government schedules themselves became rnore complicated
after the enactment of the loan program, the examiner cannot see

anything sinister in the fact that the Thompson schedule consists of
16 pages , while the Elliott support sclwclulc was only one page.

Viewed in the light of the record as a "hole , the explanation by
respondent shellers as to how the lmll-value price schedule came to be
prepared and as to how it came to be distributed among all the shellers
impressed the examiner as plausible and as not unreasonable on its
face. There is nothing in the facts and circumst.ances referred to by
counsel supporting the complaint nor in any of the other facts pre-
sented in the record which requires the examiner to reje,ct this ex-
planation.

3. The other nit1en('e

In addition to the fact that the respondent she1Jers all useel the

same price schedule and purchasec11:he bulk of their peanuts at loan

value, counsel in support of the complaint relies llpon scveral other
facts and circumstance,s as tending to support his claim that re-
spondents entered into an agreement to fix prices. These matters aTe

separately discussed below

a. Phe speech b') TVoodifY

At a, meeting of the respondent Association all oYember
'Villi am P. 'Yaodley, Presic1e,nt of responc1e,nt Colmnbian

talk to the members in which he stated , in part , as follows:

, J D51

made a

\Ve kno\v there is nothing we can do to reduce the cost of our peanuts if
we are operating under the Shellers Contract, and I think all of us should
sign the contract. The price we vny is fixed by the contract , and although we
cannot reduce our cost below this lCTel , we can limit our cost by bnying peanuts
srrictly on the vrice determined by the federal g,'J'ade. The only \Yay we can tlo
this is not to price any lot of peaml1s until after' the grade has been determined
by a Federal Gradel' at a gnHling point. This win take tlle guess work Ollt of
buying and, as yon l;:ow, \yhenever we gUCs,s the value of a lot of peanuts, we

have to pay additional if we !lave ulI1el'-guessed , but if we over-gness. we l1ave
tl' absorb our mistakes.

Tbe complaint states, and it was conceded by ('oun el SlJpporting'

tbe hearings herein , that the Thompson schedule reflects " ex8ctly
Government loan values.

tbe complaint at
the amounts of
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The peanuts being marketed in the Southeust are being sold in accordance
with the grades established at receiving points, and already being overpriced

in cOllpetiton with the Southeastern type , it would seem to me that it 1,:

absolutely necessary that we fall.n\' their practice in buying at the minimum
support priee. This , of conrse, wiJ enable us to llove more peanuts into edible
consumption than we would be able to move under a Program of careless buying,
and 1 belicye ,vo ,,"ill be tIoing the farmers of this area a service in trying to
move a gl'enter quantity of the crop illto edible consumption rather than into
Commodity Credit, and by doing so , we may be able to eliminate the necessity
of radical acreage reduction next ycar.

Counsel in support of the complaint cities these remarks as indi-
cating that the respondent shellers " ere cooperatively discussing the
reasons why it would be in their best interest to pnrchase peanuts at
the minimum support price " and he seeks to have the examiner infer
that they took similar action iJl 1952. Aside from the fact that, as
counsel recognizes, the speech wa,s made .in connection with the 1951
crop and there is no evidence that any action was ever taken by the
Association based on IV oodleis suggestion , the speech itself contains
no proposal that the shellers undertake any illegal a,dion. The grava.-
men of 'Voodley's remarks at the meeting was that economic con-
ditions required that the shellers cut their cost of peanuts and that
since they could not cut the price becanse they were obligated under
the shellers contracts io pay not, less than the support price , they could
at le.ast see 1:0 it, that the peanuts were properly graded before they
mfl,c1e an of reI' as to price. 2IJ

,Vhen the fu11 speech is read in context it tends , if anything, to con-
firm much of the testimony of respondents ' witnesses. For example
the speech quotes from an article written by a banker in which ref
8rence is made to the eeonomie problems eon fronting the industry and
in which it was foreeasi that lonns to shellers would have to be '; very
closely screened. IV oodley s own remarks regarding the problem
of competition with the Southeastern-type peanuts confirm the testi-
mony of some of the shellers I''garc1ing the effect of tIle Southeastern
crop on their o\\n urca. lIe also refers to the problem of the large
probable carryover of peanuts from the old crop, thus indicating that
the she11ers were confronted in ID51 ",.ith a problem similar to that
which faced them in ID52. Viewing "\Yoodley s remarks as a whole
there is nothing in them which suggests that illegal action on the
part of the shellers was contempJatecl as a means of rectifying thA
industry s problem.

"Insofar as the 1952 crop is concerned, the evidence show,; that offers by bu;.ers wetfJ
usually !Jt il particuJar price, snb:iect to the proper gTRde lwing- estftblished by Federal-
State inspectors. However , some buyers apparently made their own estimate of g-rade
ItIHl bid on tllepeannts without a proper Federal-State inspection. This presumably is
what Woodley was referring to.
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b. The letter from Gilia.m to B. M. Birdsong

E. F. Gilliam, the general manager and treasurer or respondent
Pretlow , on June 24, 1952, addressed a letter to B. M. Birdsong, "
Birdsong Storage Company, Inc. " in which the following statement
appears :

I am reminded of the old proverb that goes something like this: "The mOUll-
tain strained and brought forth a IDGUSe " and it looks like that's about aU those
fellows in Washington have done for us. I have about decided that it is uselE'ss
ta look to .Washington for any help, so it looks like if we are going to buy this
crop of peanuts to stay in business , the help is not coming from Washington but
lies in what we can do. (Italics by counsel supporting complaint.

Counsel in support or the complaint seeks to have the examiner inrer
that this letter contemplated illegal action on the part or the shellers
arguing that the letter "must have been taken to heart by respondent
Birdsong, * * * as a hub about which the unlawful activities charged
1l the complaint revolved.

Although counsel supporting the complaint appears to take the posi-
tjon that this was a proposal made by one sheller to another, it should
be noted that B. M. Birdsong was not only employed by respondent
Birdsong Storage Company, Inc. (in what capacity it does not appear
rrom the record) but he was also a stockholder and offcer or respondent
PretJow Peanut Company, or which GilEam was an offcial. The
letter may thererore be regarded as being one rrom one offcial or
Pretlow to another offcial or the same company. Furthermore, it

should be noted that GilEam had attended the meetings sponsored by
the Department or Agriculture in 'Washington during early 1952 , as
a member of the Committee sent by the Virginia-Carolina shellers.
At these meetings his group had taken the position that they wanted
to have the shellers contracts continued in view of the protection which
they were afforded thereunder. Viewed in thjs Eght, GiJliam s re-

marks in the letter to Birdsong may be regarded simply as an ex-
pression or his views that since 'Washington was not going to help the
sheJlers (having definitely decided to drop the shellers contracts), the
latter would have to rely entirely on thejr own resources to buy the
crop if they wanted to stay in business.

There is no more reason for inferring that the " " mentioned in the
letter means both respondents Pretlow and Birdsong or that it rerers
to the shellers as a group, than there is in assuming that it has reference
to Pretlow Peanut Company alone, or which both the sender and re-
cipient or this letter were offcials. Reading the letter in its context
and in relation to the events which preceded it, the examiner is con-
vinced that there is no necessary connection between the sending or the
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letter and any agreement or understanding between respondents Pret-
low and Birdsong or any other group of shellers.

c. The matter ot warehousc space

At the hearings counsel in support of the complaint appeared to take
the position that the respondent shellers had deliberately refused to

make warehouse space ava.ilable to the Government or to the Growers
Cooperative , so as to force the farmers to sell their peanuts to the
shellers due to the unavailability of warehouse space for storiug pea-
nuts placed under loan. It is not clear whether he has now abandoned
this position since in the brief filed by him counsel merely refers to the
lack of warehouse space as a factor which facilitated the plan of the
shellers to fix prices. To the extent that counsel may stil be urging the
position which he appeared to take at the hearing, it is the opinion of
the examiner that this contention is lacking in any substantial merit.

It is true that a number of the she1Jers declined to make warehouse
space available to the Government or to the Co-op. However, accord-
ing to the testimony of these she1Jers , the reason for this was that the
Government never nmde any firm offer to use their warehouse space
but merely wanted the sheners to give the Co-op the option to use the
space without committing it to take and pay for any defiuite amount
of space. Even on the basis of this indefinite offer several of the
she1Jers , including Pretlow and Maclin , actua1Jy offered to lease ware-
house space to the Government but the space was never actualJy used
or paid for. Several of the other shellers, particularly the smaller

ones , made no offer to lease space because they did not have enough
warehouse space for their own needs.

Aside from the fact that there is no substantial evidence of any effort
on the part of the shellers, deliberate or otherwise, not to make ware-
house space available to the Government, it is the opinion of the Ex-
a.miner that the matter of warehouse space was not a significant.. factor
in persuading the growers to accept the shellers ' offer to pay loan
value rather than place their crops uncleI' Government loan. .While
there may have been a shortage of warehouse space at theopcn1ng of the
season , 35 warehouses 'vere built during the season with funds provided
by the Commodity Credit Corporation , some of them becoming avail-
able around the middle of November, and the balance by December 1
1952. The testimony of the farmers who were called as witnesses in
support of the complaint indicates that, generally speaking, the lack

21 It may be noted t1HJt the hA,1nnc(' of the Jetter , otller than th:: portion above quoted.
deals with personal matter and with eertnin hll illess ilntters wliicb were obviol" ly beinJ.

called to Birdsong :: attention a an offcial of Pretlow.
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of warehouse space was not a factor which persuaded them to sell to
the shelJers instead of availing themselves of a Government loan,

d. The alleged adtnissions of buym"

Counsel in support of the complaint called a number of farmers who
testified rega.rding their conversations with various buyers for the
l'cspondent shellers. In ft nnmber of instances the buyers had shown
the farmers price schedules similar to those in general use a,mong the
respondent shelJers , and had told them that they would be p"id "ac-
cording to the sheet." One 01 the farmers, Vernon IC Grizzard , testi-
lied that a buyer told him: " (1VJ e alJ h,ne the same price. "' * * We
are buying on the same schedule as the Government pl'iee list." An-
other farmer, Joseph F. Tnrner , was also told by a buyer that the
shellers \"ere " aU paying the Same thing for the peanuts , and buying
on that particular sheet * * *

If this testimony has any value, it must be as admissions by agents
of the shellers that the Jatier had fixed the prices at which they were
buying farmers stock peanuts. In the opinion of the examiner, the
testimony of the farmers cannot be so regarded. Insofar as they

testified about being shown copies of price schedules by buyers, their
testimony is not of any particula.r significance. All of Lhe shellers ad-

mittedly gave their buyers eo pies of the schedules and so it was natural
that the Jatter would show them to the farme.rs as reflecting the prices
Lhey were paY-ing. Insofar 3S any buyer may have made the statement
that all the companies were paying the same. priee , i. e. , the price on the
Government schedule , they were merely sta6ng a fact which had be-
come generally known in the market but whicll , under the circum-
stances, did not necessarily mean tha.t there ,YUS any agreement or
understanding on the part of the shellers with regard to this price.

The examiner has a.lready discussed the reasons why the shel1ers de-
eided to pay loan va1ue nnd how t.Iley came to use the same schedu1e.
The fact that the buyers made the statement that the shel1ers were
pRying loan vRlue and using the same schedule does not add anything
to the picture. :Most of the buyers bought for several companies and
it m 1Y be assumed that as a result of the instructions reeeivecl fron1

2: Fllrwer Paul C, larks testified that he had warelJOusc space andJable Ileal' him but
(Ji(l lIot use it, although he was full - uware of what the Goyernmeut Joan prog"mm Wfl!'.

Frf'rl Jones tf'stifie() that altbOIJgb 11e was fully a\YHre of the loan program , he made up
IJis mind to seU his peanuts to one of tlle shellE'J"s because he had !levcr stored any pea-
nuts hl - a warehouse and , moreover, there was so much publicity about the GOyernnH'nt

losiug money on the pP11.uts tllat he lJ1eferred to dispose of tllem Ldmself, Fmnris c
Simmons testified that there were GovernItf'IIt warehouses available Ileal' him and he W!lS
aware of the JoaD program. Lil,ewise , Vf'rnOD K, Grizzard testified that he was familar
with the loan program and that he put pnrt of his (TOl) ill a warehouse on louD and oJtl
the rest to shellers.
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their various principals and the ",vide distribution of the schedules
they became generally aware as to what the shellers were paying-not
only their own principals but other companies as well. For this rea-
son , the statements made by them cannot be regarded as admissions
that their principals or employers had , in effect, fixed prices.

c. SUJJJiU(, Y and Ooncludi-ng Fz'n(Ung8

1. Summar

The contention of (,OlUlsel supporting the complaint that respond-
ents entered into an illegal agreement to fix the prices of farmers stock
peanuts rests almost entirely Oil the circumstantial evidence that the

respondent shellers bought the bulk oi t.he 1952 peanut crop at prices
whic.h were the equivalent of Government loan values and that they
allnsed an identical schedule emhoc1ying such values , in the prepa.ra-
t:ion of which schedule the employees of some of the she11ers partici-
pated. There is no substantial direct eviden e in the form of cor1'e-
spondeuce mlllutes or reports of Association meetings, or otherwise
t.hat the l'espondents entered into any agreement or understanding
such as that charged in the complaint or , indeed , that the subject of
prices to be paid during the 1952 crop season was even discussed among
respondents at Assoeiation meetings 01' elsewhere. ,Vhi1e counsel in
support of the eomplaint did seck to draw support for his position
from certain statements made in a speec.h by one of the shel1ers at an
Association meeting in 1951 and from a letter written by a sheller in
1952 , as \yell as from statements made to farmers by peanut buyers
this evidence

, ,,

hich has been discussed above, is so ambiguous and
inconclusive that it has 110 substantial probative value. It is clear
therefore, that the case of eounseJ supporting the complaint must st.and
or fa11 on the circumstantial evidence introduced with respect to the
prepa.ratioll a,nel use by the respondent shellers of the same price
schedule.

The. responde.nt shellers , 1\'hi1e admitting the. basic facts relied on
by eounsel in support of the complaint, sought to show that their deci-
sion to buy at loan v8.,lue and t.heir use. of the same schedule were based
on circumstances ha,ving no connection 1\ith any agreement to fix
prices, They eXplained that the basic decision 1\11ich they made with
respect to the 1052 crop, vjz. to pay loan value

, )\'

HS c.ompel1ed by

economic c.il'cnmsta.nees beyond their control and was not the result
of any ullderstanding 01' agreement on their part. These economic
circnmstance.s inelllc1ed a Jarge C.fllTYOyel' 01 peanuts from the pre\"ious
erop, il, large prospective yield for the ensning year , and a large yield
of the lower-priced competitive Runner-type pe lll1ts grO\\'11 in the
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Southeastern area , all of which factors spelled out a peanut crop sur-
plus and were reflected in a softening of the prices quoted by end-users
of peanuts. EquaJling these factors in importance was the fact that
the banks, w hic.h financed the greater portion of their purchases , be-
came very restrictive in their commitments to the shellers as a result
of the dropping of the shellers contracts containing the so-called bail-
out clause. The amount of the loans were reduced and , in some in-
stances, limitations were placed on the prices at which shellers
could buy.

vVith these conditions iaeiug them , the shellers contended that it was
natural , in fact that it \vas imperative , for them to try to buy farmers
stock peanuts as cheaply as possible. Since the Government loan pro-
gram had the eil'ect of establishing a tioor under peanut prices, it was
inevitable that they would all eventually arrive at the same price as

the cheapest price at which they believed pelmuts could be bought, viz.
loan value. Since the farmers had to be offered 80me inducement for
selling to the shellers rather than placing their peanuts under loan
most of the shellers ofie.red to pay il1e cost 01 hauling the peanuts from
the farm to the mill , a practice '1'hich I,as traditional in the area any
\Yay. Eyen in this , there was no immediate unanimity since several
8he11e1'8 , inc1uding Birdsong Storage Company, one of the largest
companies in the area , started out paying loan value f. b. their mill
and another large she11er , Columbian Peanut Company, started out
paying a price mid\1'ay bet\yccn loan value and the SUppOlt price.

Insofar as the explanations given by the shellers for their decision to
buy peanuts at loan value are concerned , they impressed the examiner
as being plausible and \Yorthy of credit on the \vhole. As previously
indicated , t.heir testimony regarding the economic conditioD8 "hich
they claimed motivated their decision InlS corroborated to a consider-
able extent by documentary eviclenee in the record. ::o evidence was
offered by counsel in support of the complaint to show that the condi-
tions which the shellers claimed confronted them did not exist or that
this was not ihe true reason why each of the shellers c1e( ided to , and
bought, the bulk of its peanuts at loan value.

'''hile there may be ca.ses, sonH of which wi11 hereafter be dis-
cussed, where the fact that a given group of competitors buy or
en at reC'i cly the snme price CHn haxe no rational cxplan:ltion ether

than that such action resulted from a common agreement or under-
standing among them , the circumstances of this case rlo not. require
the drawing of any snch inference. 11e1'e there is a. perfectly' 10g ('a1

and non-culpatory explanation , which docs not do violence to the
laws of probability, as to how all the shellers came to pay the same
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price for the bulk of their peanuts. Actually, the decision which

prcceded their purchases was not so Inuch a decision to buy at a

particular price , as it was a decision to buy as chcflply as possible.
The price which each decided upon was not some arbitrary figure in
which the coincidence of their decision wouh1 logically point to a
combination of some kind , but was an amount predetermined to a
large extent by the Government support program as tho minimum
figure at which the farmers would have an incentive in selling to the
trade rather than placing their pCfll1UtS under loan. The fact that
the shellers ultimately all arrived at substantial1y the same decision
does not, under the facts here present , require the drawing of any
inference that their decision was the result of collusive action. Sig-
nificantly, in the year 1951 , when they were confronted with similar
although not as acute , economic factors, they all arrived at substan-
tially the same decision and bought the blllk of their peanuts at
the cheapest price permitted under their contracts with the Govern-
ment, to wit, the support price. No charge is here made that such
action resulted frOln any agreement or understanding among the
sbellers.

The other significant fact upon which counsel in support of the
complaint relies is that the shellers did not merely make a similar
decision as to price but that they a11 used an identical price schednle

in the preparE tion of which SOHle of their employees cooperated. How-
, h(,1"e again the shellers gave a p1ausible anc110gical explanation

which it does not tax credu1ity to accept. Thus the shellers shov,
that in past years they had all used a similar schedule of support

prices which they purchased from the bookkeeper of one of the
shellers; that this schedule , the so-call cd Elliott schedule , translated
Government support prices from it per ton to a per pound basis and
was needed because snpport was the minimu11 price which could be
paid under the shellers contracts \vith tbe Government; that for the
1952 crop it was necessary to know what the loan value of the di:iferent
grades of peanuts were: not only because mo t of the shellers had

decided this Ivas the price at which they could and should purchase
farmers stock peanuts , but because the farmers themselves wanted to
know what the loan values \vere; that it was burdensome and time
consuming to compute such values without some schedule or other
means of ready reference; that it number of the shellers had been
led to believe that a schedule of loan values ,,' ouId be issued by tbe
Department of Agriculture but that when the schedule was issued
it was for another type of peanuts grovi'll predominantly in the South-
eastern area, with only a single table sho"\ving how to compute loan

423783--58--
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values for Virginia-type peanuts; that when it became a.pparent t.hat
the Govermnent was not going to issue a usable schedule some of the
bookkeepers, because of their mutual need and in most cases without
instructions from their employers , cooperatively assisted in preparing
a schedule patterned substantially on the model supplied by the Gov-
ernment; and that in the normal course of evcnts other shellers who
had previously purchased the Elliott schedule found oul about the
new schedule and obtained copies. The shellers further showed that
prior to the receipt of the schedule , a. llumuer of them were ah' eacl
paying loan value and were computing payments either by the long-
hand method of deductions or by using a homema(lc schedule in which
deductions were approximated.

\Vhile the fact that. a given group of competitors has used the same
or a similar price list wit.h a " to the last penny" correlation has, as

pointed out. by counsel supporting the complaint, been considered
suffcicnt to support an inference that. the group was acting in conccrt
no such inference is justified by the facts in this case. The '; to the
last penny" correlation here can logically be expla. inec1 on a basis other
than the existence of an agreement to fix prices , viz. , t.hat the price list
used by the compet.itors merely refle.cted the offcial Government loan
va.lues reduced to a per pound basis. Accepting the apparently cred-
ible testimony of the shellers as to how each of them , acting independ-
ently, arrived at the basic decision to pay Joan value , there is not.hing
unusual about the fact that they all began to use a. schedule reflecting
such values. Had they all prepared separate seheclules containing the
same amounts, based on the GOvernment figures, this would not give
rise to an inference that they were acting in concert. The fad that
sEweral of their bookkeepers, acting in most instanc;es ,vithout the
knowledge of their employers , collaborated in preparing such a sched-
ule does not, in the opinion of the examiner, require any different con-
elusion concerning the bona. fldes of their action , particularly in the
light of the fact that they had all used identical price schedules in the

past originating from a common sonrce.

2. Appli('atioll of the legal authorities

Counsel supporting the complaint states in his brief that he does "not
neeessn,rily rely on any express agl'eellwnt among respondent shellers
respecting the, promulgation of the 1952 price schedule. and its use
a.nd cites a number of legal authorities for the proposition that it is not
necessary to show any actual 01' express agreement , simultaneously
entered into , in order to establish a case under the Federal Trade Com-
mission Act or the related Provisions of the Sherman Act. Counsel
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then argues that. the "joint preparation" of the price schedule and the
use thereof by the respondents in paying to the penny" prices for the
bulk of their peanuts ;'eonstitutes sueh a set of cireumstunces that the
respondent shellers would be per se in violation of the Federal Trade
Commission Act.

,Vhile it may be that no express agreement, sirnultrmeously entered
into , need be shown , the evidence must be such that it can reasonably
be inferred that the parallelism of responclenfs conduct resu1ted frOlll

some concert of Hciton in which all of them deliberately and intention-
ally partieipated , albeit without., any formal agreement and without
necessarily entering into t.he arrangement at precisely the same mo-
111cnt. It is clear frOlTl the various eases cited by counsel supporting
the eomplaint that in order to susta.in a charge of illegal price-fixing
under the Federal Trade Commission Act or the related Sherman Act
something 1nOrp. than the fact that respondents , conseiously or other-
wise, engaged in parallel action must be shown. Thus , in the Interstate
CiTc'tdt case Z3 while the court st.ated that. a " conspiracy may be * * *
formed -.vit-hout simultaneous action or agre,ement on the part of the
conspirators " it recognizes that there must be (aJeceptance by com-

petitors 'I' * :
of an iTi/uitation to l)(U, ticipate in a plan even though

there \Yf!,S no previous agreement. and it concluded t.hat the uniform
action of respondents could not have occurred " without some 'tf,nde' l'-

standing that all were to join" (emphasis supplied). Similarly, in
the Fort H O1ca.yl Paper Co. case/ the eonrt while stating that "
formal agreement" was necessary and that the "essential combination
or conspiracy may be found in a course of dealings or other circum-
stances as well as in any exchange of words " recognized thnt " (iJt is

theagremnerd to fix prices in concert that renders the conspiracy il-
legal." (Emphasis supplied.J Any douht on the subject of whether
parallel business behuxior is ipso facto illegal was recently hlid at
rest by t.he Supreme Court in Theater Enterprises , ITlc, v. Para11W1tnt
346 U. S. 537, where the court in jnterpreting the analogous provisions
of the Sherman Aet, stated:

The crucial question is whether respondents ' conduct to\vard petitioner
stemmed from independent decision or froIn an agreement, tacit or express. To
be sure, business b2havior is admissible circumstantial evidence from wbkh the
fDet finder may infer agreement. ,. , " But this court has never held that proof

of parallel busine"s behavior conclusively estabJisbes agreem( nt or, phrased dif-
ferently, that such behavior itself constitutes a ShermAn Act offense. Circum-
stantial cvicfence of consciously parallel behavior Inay have made heavy inroads
into the traditional judicial attitude ton-ard conspiracy; but "conscious paral-
leJism " has not l'i'a(1 conspiracy out of the Sherman Act entirely.

Interstate CirwU , Inc., U. S ., 306 U. S. 208, 227.

-", 

Fort l1on:f1!' r/ Poprl Co. 

y, 

FTC, 156 F. 2c1 809, !:OG, (C. .\. 7),
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The examiner is not unmindful of the cases holding that a course
of parallel conduct which falls short of a "combination" or "conspir-
acy" under the Sherman Act may, under some circumstances , con-
stitute an unrair method or competition under the Federal Trade
Commission ACt. However, these have involved situations where
not only was the method or competition (use or basing point system)
considered to be illegal, but there was evidence or actual co1lusion
among the parties. 1,Vhatevcl' may be the validity of the argument
that such cases support the doctrine of "conscious parallelism 6 the

Commission has made it clear that it regards the "inherent evidence
of collusion in these pricing systems as being the gravamen of the
offense charged and that "mere uniformiti' of prices does not provide
a basis for prosecution. In the instant case there is not involved

any inherently illegal pricing system and, moreover, the complaint
il: based on the alleged existence of an agreement or understanding
among respondents to fix prices and not on any claim of mere parallel
behavior.

Insofar as the cases cited by counsel supporting the complaint hold
that a finding of agreemert or conspiracy Inay be baseel on a showing
of conscious parallel action , they involve situations ,vhere the facts
indicate that there 'vas no reasonable explanation for the unanimity
of action among respondents other tha.n that it resulted from an agree-
ment or conspiracy on their part. In such cases, the respondents

either offered no explanation or their para1lel conduct or the expla-
nations olTered by them were patently unacceptable. Thus , in the
Eugene Dietzgen 00. case " the court noted that respondents had

made " (nJo rational or satisractory eXplanation" ror their identical

bids on Government contracts and held that "concertcel action" may
be inrerred rrom an "artificial price level not related to supply and
demand * "* Similarly, in the Fort Howard Paper 00, case
,upm the court held that the "artificiality and arbitrariness or the
zone structure (on which respondents ' prices were basedJ is so appar-

FTC v. Cement Institute 333 L. S. 1383 , 721 , fn. 19; Triangre Conduit Cable Co.
v. Ji' C, IG8 F. 2d 175 (C. A. 7).

:J See Rabl , Conspiraey and the Antl.Trust Laws , 44 Ill. L. Rev. 743, 7131 (1!J50).
'l Commission POlicy Tou' d Geographic Ptic'ing Practices October 12, 1948, 3 CCH

Trude Heg. Rep" par. 10, 412.
:- The complaint here charges that the price list was circulated among respondents "for

the purpose , and with the object and effect, of fixing (pricesJ" Ilnd that the prices therein
set forth were adopted by respondents "in accordance with the agreement, unrlerstanding,
desire, purpose Ilnd design of said respondents" to fix prices. In the 'l1"angie Conduit case
su.pra the -complaint not only charged the existence of a conspiracy to use the basing
point system, but also alleged in a separate couut that respondents had adopted the bas-
ing point system "with knowledge that each did likewise, " thereby restricting competition.

J! Eugene Dietzgen Co. v. FTC 142 F. 2d 321 , 327 , 332 (C. A. 'I).
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€nt that it cannot withstand the inference of agreement," The court
in the Alled Pal'el' Mills case 00 also cited the "artificiality and arbi-
trariness" of the price structure as supporting an "influence of agree-
ment." In the Interstate Oil'cuit case supra the Court found that the
unanimity of action among the defendants resulted in "such far-reach-
ing changes in their business methods" that it taxed credulity to be-
lieve that such changes could have occurred without some understand-
ing that all were to join" and , furthermore, that it was "beyond the
range of probability that (thisJ was the result of mere chance.

The instant case does not fal1 within this category. The prices re-
flected in respondents ' price schedules were neither artificial nor
arbitrary but were directly relate,d to the Government loan program.
The respondents gave a rational and satisfactory explanation as to
why they decided to pay such prices and also as to how the employees
of some of thmTI happened to cooperate in the preparation of a price

schedule reflecting these prices. The aclions of the respondent shel1ers
do not represent any startling change from past industry practices
under which the prices paid by the shel1ers appear to have borne a
considerable degree of relationship to the minimum price guaranteed
to the grower under the Government support program , and in which
schedules reflecting such prices and based on Government-supplied
data have been widely used.

It is c1ear from the foregoing that (1) in order to estlbJish the
charge that respondents ha ve engaged in illegal prit.e-fixing, as alleged
in the complaint, counsel supporting the complaint must establish
that the action of the respondent shel1ers in adopting identical prices

was the result of some agreement or understanding on their part, tacit
or express; and (2) that proof of parallel business behavior cloes not
ipso facto establish the existence of such an agreement or understand-
ing, except insofar as agreement may be inferred fr01TI the context
of such paral1el action. The question here presented is whether the

evidence that the respondent shel1ers engaged in substantially parallel
business behavior is suffcient, in the face of the explanations given

80 Alled Paper Mils v. FTO 168 F. 2d 600, 608 (C. A. 7).
81 Counsel in support of the complaint has sought to analogize the position of respond-

ents; bnsed on past industry practices , to the position taken by their opposite numbers in
cases such as the SoconJj Vacuum case (U. S. v. Socony Vacuum Oil Co. 333 'C. S. 150)
where it was held that the fact certain ilegal cooperatIve practices had been initiated
during the period of the 1\RA with the knowledge and acquiescence of offchlis of the Fed-
eral Government, did not immunize such practices from prosecution where they were con-
tinued after the - NRA period. However , the examiner docs not understand the position
of respondents here to be based on any claim of immunity gained from Government
acquiescence in megal practices engaged in during the period of the shellers contracts.
Rather it is their position that the practices engaged in prior to UJ52 were entirely legal

and, so far as appears from the record , there 1s no evidenee to ti.e contrary.
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by them , to justify the drawing of an inference that such parallelism
of action resulted from a common understanding or agreement on
their part. The criterion to be i'ollmyec1 in resolving this question
i2 well stated in 1Vesson v. United State" 172 F. 2cl 931 , 933 (C. A. 8),
as follows:
Inferences must be based upon proven facts or facts of which judicial

notice must be taken and one inference cHnnot be baf;ed upon anotber inference.
To sustain a finding of fact the circumstances must lead to the conclusion with

reasonable certainty amI must be of such probative force as to create the basis
for a legal inference and not mere suspicion. CircumstantiaZ evirLc'lIce 

* " *

is not suffcient to esta.blish a conclusion '!chere tlle cirCiUnstances a.re merely
consistent '!eith Sitch (I, conclusion ar where they give eqlw1 support toincan-
sU!tent concl,'1sions. o: (gmpha is snpplied.

In the opinion of the examiner the explanation given by the re-
spondent shel1ers for their use of the sa-me price schedule and their

payment of similar prices for the bulk of their peanuts , if it docs not
affrmatively establish the nonexistence of an agreement 01' under-
standing to fix prices , at least gives equal support to an inference
that their parallel action ,vas noncollusive in nature as it does to one

that such action was the result of agremnent or understanding among
them. Gnder these circumstances, the examiner cannot draw any
inference adverse to respondents from their parallel activities.

3. Conclnding findings

It is concluded and found , for the reasons above stated that the evi-
clence introduced by counsel in support of the c.omplaint is insuffcient
to establish a prima facie case that the respondent shellers entered
into an agreement or understanding to fix the prices at which they
would purchase farmer stock peanuts during the 1952 crop season.
vVith respect to the respondent Association , it is found that there is
a complete failure of proof that it participated in any illegal activi-
ties as charged in the complaint.

See also pevely Dairy Co. v. United Bta, tes 178 F. 2d ;:63 , 370, (C. A. 8), in which
the rationale of the Wesson CRse was adopted by the eonrt, In reversing a eon"iction for
engagement in a price- fixing conspiracy, wherc the evidence of conspil' fLC;\ rested: largely
on the Ilc10ption of parallel prices Hnd ille defendants gave a detailed plausitJlc esplnna-

tiou as to the economic reasons why each acloptecl tllese prices.
3'; In 111s bl' ief counsel supporting the complainiurges that the eXjJlnllation of respond-

ents not be nccepted in the light of the holding in Ulliterl Statc8 U. B. GypS'lIm Co. 333
r. S, 364 , 395, in which the Court stated that "little weight" could be given to the denials
of witnesses that they had: acted in concert " (wJhere sucll testimony is in conflict with
cOllteIl1JOraneons documents. " However , unlike the U. S. GYPl!1Im cflse. there aTe no
contemporaneous documents here which contradict the explanations or denjals of respond-
ents. The primary documentar;y evidence is the price schedules theTUselyes, and there
1s no ncceSl'ary inconsistency between these docl1ments and the explanations of respond-

ents. Cf, C. II. Mussel-man Co. Doel;:et ),TO. 6041 (Septembf'1' 23 , 1854), whf're the Com-
mission declined to accept cxp1anations in clear variance with written reports,
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CLUSIOX OF LAW

It is cOJlcluded that counsel in support of the complaint has failed
to establish by reliable , probative and substantial evidence that re-
spondents have engaged in any unlawful conduct in violation of Sec-
tion 5 of the Federal Trade Commission Act. The motion of respond-
ents to dismiss the complaint herein , on the ground that no violation
of said Act has been established by the evidence, should , accordingly,
be granted.

ORDER

It is O''dered That the complaint herein be , and the same hereby is
disndssed.

FIX AL ORDER OK APPEAL

Counsel in support of the complaint having filed , on December 31
1954 , their appeal from the initial decision of the hearing examiner
in this proceeding; and the matter hav-ing been heard by the Com-
111ission on the whole record , including briefs and oral argument; and

The Commission having concluded that the hearing examiner s ini-
tial decision is correct , both on the law and the facts, and that the
appeal of counsel supporting the complaiut in all respects is without
n1eri t :

It is oTdeTed That the initial decision of the hearing examiner dis-
missing the complaint be , and it hereby is, affrmed and that the ap-
peal therefrom filed by counsel in support of the complaint be , and
it hereby is , denied.

Commissioner I-Iowrey not participating, and Commissioner Mead
dissenting.
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IN THE MATTR OF

DEAK ROSS PIANO STUDIOS INC. ET AL.

CONSENT ORDER, ETC., IX REGARD TO TUE ALLEGED VIOLATION OF THE
FEDERAL TRA.DE C01'DI1SSION ACT

Dockrf 622.'J. C01;I!J/ainf, June ;;0 , 19;)-

;..-

J)e('i8ion, J!rllj i6. 1955

Consent order requiring a company in New York City to cease advertising falsely
that by means of its home-stl1dy course of piano instruction consisting of
a booklet and a device designated "Automatic Chord Selector " a person

could play the piano with both hands the first day and , within a short time
l'eatland play hymns, ballads , and sheet music.

Before ilr. Loren H. Laughlin hearing examiner,

lIr. Frederick J. Mcllanus for the Commission.
Mr. Benjamin E. Wiwton of New York City, for respondents.

CO::\:IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Dean Ross Piano
Studios, Inc. , a, corporation , and Leonard Greene , individually and as
an offcer of said corporation , hereinafter referred to as respondents
have violated the provisions of said Act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the pub-
lic interest, hereby issues its complaint stating its charges in that
respect as follows:

P-iHAGRAPH 1. llespondent Dean Ross Piano Studios , Inc. , is a cor-
poration , organized, existing and doing business under and by virtue
of the laws of the State of :New York with its offce and principal
place of business at 45 vVest 45th Street, :New York, K ew York. 
is now, and for some time last pa,st has been, engaged in the sale of a
home study course in piano instruction known as Dean Ross Piano
Course. The course consists of a booklet and a device designated
"Automatic Chord Selector." Respondent , Leonard Greene, is prcsi-
dent of said corporation. He individually formulates , directs and con-
trols the policies, acts and practices of said corporate respondent. His
address is the same as that of the corporate respondent.

PAR. 2. In the course and conduct of thcir business , respondents now
cause, and for some time last past have caused, their home study
course , when sold , to be transported from their place of business in the
State of N ew York to purchasers thereof located in other States of the
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United States and in the District of Columbia. Respondents main-
tain, and at all times mentioned herein have maintained, a substantial
course of trade in commerce between and among the various States
of the United States and the District of Columbia.

PAR. 3. In the course and conduct of their business, and for the pur-
pose of inducing the sale of their said course of instruction , respondents
have made various statements with respect to the results that will fol-
low the study and use of the materials furnished with said course, in
advertisements published in various newspapers and other periodicals
and by means of radio continuities. Among and typical , but not all in-
clusive , of said advertisements are the following:
Pla r Piano with ROTH Hands the FIllS'!

Day-or Don t Pay!

Amar,ing, , Patented Self-Teaching'
Device Gives " Secret"

You , too, can play piano with BOTH hands at once! Thousands have learned
to pIa,j' this fast , easy A- C way with the amazing invention , the AUTO IATIC
CHORD SELECTOR, there s nothing to it. '1'his is no trick method. You actual.
ly read and play any sheet music. And , the Patented AUTO lATIC CHORD
SELECTOR guides your fingers every note of the way. o scales , no exercises , no
boring practice. You play the minute you 'sit at the piano. In no time at all
you re playing Hit Parade numbers, or hymns, or beautiful old ballads. . . or all
three! Send for this mnl'yelous Dean Ross Piano Course today. Consists of 80
ilustrated Jessons , 50 songs with words and music, special Dean Ross plBy-at-once
arrangements , and the Patented A1JTOl\IATIC CHORD SELECTOR. Only $1.
complete. You ha'Ve nothing to lose and Popularity and fnn to gain , so mail
the 10-day FHEE- TRIAL coupon now.
This is no trick method. You actuallJ' read and play any sheet music,
I can personally Guarantee to teach 3'ou to play any sheet music.

Em. 4. Through the nse of the statements appearing in said ad-
vertisement , and others or the same import but not specifically set out
herein , respondents represented , directly or by implication , that by
means or their course or instruction a. person is able to play the piano
with both hands the first day and , 1vithjn a short time , to read and play
hymns and ballads as \yell as sheet music such as is featured on the Hit
Parade.

PAR. 5. The aforesaid statements and representations are false, mis-
leading and deceptive. In truth and in fact, the ability to play the
piano gained by respondents ' course of instruction is limited to the
playing of simple, single note melodies with one hand and simple bass
chord accompaniments with the other. The instruction provided wil
not teach or enable a person to play hynn1s, ballads or sheet music
unless they have been specially prepared so as to permit the nse of

respondents ' course of instruction and then only in the manner above
set forth.
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PA.n. 6. The use of the aforesaid false, misleading and deceptive
statements and representations and the failure to disclose the limita.
tions of the results that may be obtained through the purchase and
use of respondents ' courSe of instruction has had , and now has, r,

capaeityand tendency to induce members of the purchasing pnblic
into the erroneous and mistaken belief that all or such statement.s ttnd
representations are true and into the purchase of a substantial number
of said courses of instruction as a result of such erroneous and mis-
taken belief.

PAR. 7. The aforesaid acts and practices of respondents, as herein
al1eged , are all to the prejudice and injury of the public and consti-
tute unfair and deceptive acts and practices within the intent and

Ineaning of the Federal Trade Commission Act.

INITIAL DECISIOX nY LOREN II. LAUGHLIK , I-K\JUXG EXAl\IINJm

The Federal Trade Commission (hereinafter referred to as the Com-
n118s10n) on June 30 ID54 issued its complaint herein under the Fed-
eral Trade Commission Act against the above-named respondents

charging them in c.ertain particl1lars with having violated t.he provi-
sions of said Act. The l'C'spondents \'- ere duly served with process
and thereafter fied their ans,ycr.

On J\Jarch 11 , 1933 , the respondents , ho\yever, stipubtec1 in \yriting
ith counsel supporting the complaint, therein \yithdl'a.wjng their

answcr and ,,- aiving the filing of anothcr l1S\Ter and agreeing that a
consent.. onler against the respondents be eniered herein in terms iden-
tical with those contained in the notice iss1H'd and served on respond-
ents as a. pa.rt of the complaint herein except thfl,t in paragraph 2 of
said proposed order in said notice the following words were stricken:
has been specifica11y prepared so as to pcrmit the. use of respondents

course of instructioll ' and the following \yords haye been inseried in
lieu thereof: " it is arranged for or is ac1aptab1e to re.spondents ' course
of instruction," Such writt211 stipulation was approved in writing
by the Director and Assistant Director of the COllmission s Bureau
or Litigation.

By said stipulation , amollg other things , respondents have a.rhnitted
all the jurisdictional allegations of the complaint and agreed that the
record herein may be bken as if the Conllllission had made findings
of jurisdictional facts in accordance ith snch allegations; thnt the
parties expressly \yaive a hearing before the Hearing Examiner or
the Commission and all further and other procedure to which the
respondents may be entitledl1nder the Federal Trade Commis'3ion Act
or the Rules of Practice of the Commission; and that the order to c.easc
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and desist issued in accordance \"ith said stipulation shall have the
same force and effect as if made after a fun hearing, the parties having
waived specif1cally thcrein any and all right, power or privilege to
challenge or contest the validity of said order. It was also stipulated

and agreed therein that the complaint herein may be used in constru-
ing the terms of the order provided for in said stipulation \vhich may
be altered, modified or set aside in the manner provided by the Statute
for the orders of the Commission.

The aforesaid stipulation 1'01' consent order as so approved was sub.
mitted on Jfareh 18 , 19;")5 , to the above-named hearing examiner for
his consideration in accordance with R.ule V of the Commission
Rules of Practice. Anc1upon due consideration of the comp1aint and
the stipulation for consent order , \1hich is hereby accepted and
ordered filed as part of the record herein , it ha.ving been stipulated
they shall be the entire record herein on \1hich such order may be
entered , the hearing examincr finds that the Connnission has jurisdic-
tion of the subject matter of this proceeding and of each of the
parties respondent herein; that t.he complaint , which is not denied
states a. legal cause for eomplaint under the Federal Trade Commis-
sion Act against respondents as an entirety and as to each of the par-
ticular advertisements alleged ns violations of law therein; that thls

proceeding is in the interest of the public; that the following order
as proposed in said stipulation is appropriate 101' the dispositioll of
this proceeding, the same not to become EnaJ unless 3nc1until it be-
comes the order ofth8 Commission; and that. silid order therefore
shaH be , 'l1d hereby is , entered as follows:

ORDER

it is ordered That Dean Ross PimlO Studios , Inc. , a corporation
a.nd its offcers , Leonard Greene , indivic1unJly and as an offeer of said
corporation , and l'espondents ' l'epresentat.ive,s , agents and employees
in connection \\"ith the offering for sale , sale and distribution of their
home study courses in piano instrucLion , knO\\"ll as Dean H03S Piano
Course , or any other course of instruction of t.he same nat.ure" in com-
merce , as " commerce" is cleJ-ined in the Federal Trade Commission
Act, do forth,yith cease and desist from representing, directly or by
implication:

1. That by employing said course of instruction persons are a.bk to
play the pial1o , unless it is cle,1rly and conspicuously disclosed that
such playing is limited to simp1e, single note melodies with one hanel
and simple bass chord accompaniments \1ith the other.
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2. That by employing said course of instruction persons are able to
play hymns, ballads or sheet music unless it is clearly and conspicu-
ously disclosed that such music cannot be played unless it is arranged
for or is adaptable to respondents ' course of instruction and is limited
to simple, single note melodies with one hand and simple bass chord
accompaniments with the other.

ORDERS AND DECISION OP THE :IMISSIOX

Order modifying initial decision , adopting initial decision as modi-
fied as Commission s decision, and directing that report of compliance
be fied , Docket 6229 , May 19 , 1955 , follows:

This matter having come on to be heard by the Commission upon its
review of the hearing examiner s initial decision herein; and

The Commission having duly considered the entire record herein
and it appearing that the stipulation containing a consent order, upon
which the hearing examiner s initial decision is based , provides no
basis for the hearing examiner s finding that the allegations of the

complaint, other than those admitted in the stipulation , are true , and
that, therefore, the initial decision should be modified to eliminate
said finding:

It i8 ordered That the hearing examiner s initial decision be, and it
hereby is, modified by striking from the fourth paragraph thereof the
words " and the allegations of which I therefore fid to be true, state
and substituting therefor the word "states.

It is further oTdered That the initial decision of the hearing exam-
iner as herein modified shall, on the 19th day of May 1955 , become the

decision of the Commission.
It is further oTdered That the respondents shall within sixty (60)

days after service upon them of this order, fie with the Commission a
report, in ,vriting, setting forth in detail the manner and form in
which they bave complied with the order to cease and desist.
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IN THE J\iATTER OF

BOH ALUMINUM & BRASS CORPORATION ET AL,

Docket 5120. Complaint, Dec. 20, 1949-DeGision, May 22, 1955

Order dismissing, because of discontinuance , of business by respondents in the
automotive parts replacement service field, complaint charging discrimina-
tion in price in viulation of sec. 2(a) of the Clay tOil Act as amended.

Mr. Eldon p, Schmp, Mr. Jame8 E, Oorkey and Mr. Francis O.

Mayer for the Commission,

Butzel , Eaman, Long, Gust 

&: 

Kennedy, of Detroit, Mich. , for

respondents.

INITIAL DECISION BY EARL .T. KOLil , HEARING EXAMINER

This proceeding is before the Hearing Examiner upon motion of
respondents to dismiss this proceeding, affdavit in support thereof

and answer to respondents ' motion filed by counsel in support of the
complaint.

The complaint in this proceeding was issued Dccember 20, 1949.

Thereafter, under date of February 9 , 1951 , counsel for respondents
and counsel supporting the complaint entered into a stipulation as to
the facts. This stipulation stated in part that during the period from
1943 through 1949 respondent Clawson & Bals , Inc. , was a wholly
owned subsidiary of respondent Bolm Aluminum & Brass Corpora-
tion and , under date of December 31 , 1949 , said Clawson & DaIs , Inc.
was liquidated and since that time the business formerly conducted
by it has been carried as a division of Balm Aluminum & Drass Corpo-
ration. It was stated in said stipulation that the respondents had dis-
continued the practices charged by the complaint to be in violation of
subsection (a) of Section 2 of the Clayton Act, and further provided
that the stipulation be incorporated into the record in this proceeding
and the matter adjoumed until thirt,y days after final disposition of
the m,.tter now pending before the Federal Trade Commission against
Federal- logul Corporation , Docket 5769.

In his affdavit in support of the motion to dismiss , Clyde M. Adams
Vice President of Balm Aluminum & Brass Corporation stated that
in the year 1953 Bohn Aluminum & Brass Corporation liquidated and
otherwise c11sposecl OT its automotive replacement parts division and
since that time haclnot been and is not now interested in the opera-
tion of the automotlYc parts replacement business in the automotive


