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Decision

Ixn THE MATTER OF
THE L. BUCHMAN CO.,INCORPORATED, ET AL.

ORDER, OPINION, ETC., IN REGARD TC THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMMISSION ACT

Docket 6138. Complaint, Oct. 28, 1953—Decision, June 30, 1955

Order requiring a manufacturer in Brooklyn, N. Y., to cease misrepresenting
the feather and down content of its pillows on labels affixed thereto or
otherwise. .

Mr. Ames W. Williams for the Commission.
Davidson, Cohen & Zelkin, of New York City, for respondents.

INITIAL DECISION BY J. EARL COX, HEARING EXAMINER

The complaint charges that the respondents have violated the provi-
sions of the Federal Trade Commission Act by misrepresenting the
contents of feather pillows which they manufacture and distribute in
commerce.

After the filing of an answer, hearings were held, in which testimony
and other evidence was presented, duly recorded and filed in the office
of the Commission. By stipulation all the evidence in the companion
feather cases was made a part of the record in this case, except so far
as such evidence relates exclusively to the identification, contents and
analyses of the feather samples in each of those cases.! Proposed find-
ings of fact, conclusions and order have been submitted by counsel.
On the basis of the entire record, the following findings of fact are
made:

1. Respondent, the L. Buchman Co., Incorporated, is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of New York, with its principal office and place of busi-
ness located at 100 Sutton Street, Brooklyn 22, New York.

Respondents Irving Buchman, Sylvan Buchman and Tillie Buch-
man are the officers of the corporate respondent. Irving Buchman
and Sylvan Buchman, father and son, are active in the business and
direct and control the policies and practices of the corporate respond-
ent. Tillie Buchman is inactive in the business, and does not partici-

1The companion feather cases are: Docket 6132, National Feather & Down Company ;
Docket 6133, The L. Buchman Co., Inc., et al.; Docket 6134, Burton-Dixie Corp., et al.;
Docket 6135, N. Sumergrade & Sons, et al.; Docket 6137, Northern Feather Works, Inc.,

et al.; Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather & Down Co.,
et al.; and Docket 6208, Sanitary Feather & Down Co., Inc., et al.
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pate in the direction or control of said corporation. Respondent Mur-
ray Steinberg had severed his connection with the corporation and its
business activities prior to the issuance of the complaint. During the
proceeding a motion was made by counsel for respondents that the
.complaint be dismissed as to respondent Murray Steinberg, and coun-
sel in support of the complaint stated that he did not object.

2. Respondent corporation and respondents Irving Buchman and
Sylvan Buchman are now, and for more than one year last past have
been, engaged in the manufacture and sale of pillows, and other
products, designated as down and feather products, to dealers for re-
sale to the public. Said respondents have caused and now cause
said products, when sold, to be shipped from their place of business
to purchasers thereof located in various other States of the United
States. '

Said respondents maintain, and at all times mentioned herein have
maintained, a course of trade in said feather and down products,
in commerce, among and between the various States of the United
‘States.

3. In the course and conduct of their aforesaid business, said re-
spondents are now, and have been, in substantial competition in com-
merce with other corporations, and with firms, partnerships, and
individuals engaged in the sale and distribution of feather and down
products, including pillows.

4. In the course and conduct of their aforesaid business, said re-
spondents have caused labels to be affixed to certain of their pillows
purporting to state and set out the kinds or types and proportions
of filling materials contained therein, and have made representations
with respect to respondents’ pillows designated “Devon,” as follows:

ALL NEW MATERIAL
consisting of
DOWN 10%
DUCK FEATHERS 90%
and with respect to one of respondents’ pillows, designated
“Mansfield,”
'SECOND HAND MATERIAL
consisting of
WHITE GOOSE DOWN

5. Through the use of the aforesaid statements, said respondents
have represented that the filling material in the pillows designated
“Devon” is composed of 10% new down, and 90% new duck feathers;
and that the filling material of the pillow designated “Mansfield” is
composed entirely of second-hand white goose down.
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6. Two pillows designated “Devon,” which were manufactured by
respondents and filled from the same mixture of feather and down,
were procured by a representative of the Commission from a retail
dealer in Manchester, New Hampshire, and introduced in evidence.
The contents of these pillows were analyzed by an expert for the
‘Commission and by an expert for the respondents. The analyses made
by the Commission’s expert showed as follows:

Pillow 1 Pillow 2 Computed
(by weight) | (by weight) average
Percent Percent Percent
. Down___._. - 2. 2.6 2.5
Duck feathers 91.5 87.4 89.45
‘Chicken feathers. . B 2.5 6.9 4,7
Fibers. . - 2.4 1.9 2.15
Pith and scale... 1.2 1.2 1.2
Grams Grams

Amount analyzed 5.073 L 1

Respondents’ expert made but one analysis of the contents of the two pillows,

which showed the following :
Percent by weight

Feathers. 97.0
Down 2,2
Waste 0.8

With respect to respondents’ pillow designated “Mansfield,” the
analyses were as follows:

By the Commission’s expert : . Percent by weight
Goose down (second-hand) 80.3
Small downy goose feathers 14.9
Fibers 4.9
Pith and scale 0.8

By respondents’ expert :
Down and down fiber 97.6
Feathers 2.4

7. In determining whether or not the representations as to the pillow
contents are false within the meaning of the Act, it is helpful to have
an understanding of the manufacturing methods used in the feather
industry.

(1) In general, three sources of feather supplies are or have been

available.
(2) The American Source

First, there are the domestic feathers, which ordinarily are properly
labeled, but are not available in sufficient quantities to meet the indus-
try’s requirements.
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(b) The European Source

Second, there is the European source of supply from which feathers
are procured, but from this source it is impossible to get unadulterated
new stock, because of a common practice of mixing second-hand
feathers with new. European feathers are purchased on the basis of
samples, and each manufacturer must judge from these samples the
quality and type of feathers available to him.

(¢) The Oriental Source

The third source is the Orient, from which adequate supplies may be
had; but in the Orient there is no careful sorting, and a bale of
feathers purchased as goose feathers may contain substantial quanti-
ties of duck or chicken feathers. These feathers are usually pur-
chased through importers and commission merchants who submit of-
fers to manufacturers. A typical offer will show as available for
purchase by respondents or other pillow manufacturers 100 bales of 200
pounds each at 90¢ per pound, the feathers being Formosan grey
goose feathers, 90% clean, maximum 20% duck feathers, 5% chicken
feathers, 3% quills, minimum 80% down. Oriental feathers are pur-
chased on the basis of these representations, without sampling.

(2) After raw feathers are procured by the manufacturer they are
thoroughly washed, dried and fluffed up. Then they are sorted by
means of a machine which separates the various constituents of the
feather bulk by a blowing or suction process. The feathers are put
through the sorting machine in lots of fifty pounds. The down, being
lighter, is more readily blown over the baffle in the sorting machine,
and passes into its particular bin or container. Then follow the
downy-type feathers, and the various other feathers, in appropriate
classifications according to weight or specific gravity, each into a spe-
cially prepared container. By this process it is reasonably practical
to segregate a high percentage of down, but in down, as in the other
classifications, there are always some feathers which are inappropriate
to the particular classification. In the downy-type feather receptacle
will be some pure down and some heavier-type feathers. Similar dis-
crepancies will occur in each of the other classifications. It is im-
possible to separate feathers according to type of fowl or to remove
inferior or second-hand feathers. The only possible separations are
those which can be obtained by the application of the principles of
specific gravity. Feathers of the same degree of lightness will go
over the baffle at the same time, irrespective of the kind of fowl from
which they may have been plucked, or whether they are new or used.
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(8) The down and feathers thus sorted and placed in separate
containers have no uniformity or homogeneity; the heavier feathers
will be at the bottom, the down at the top of each container. Although
there be a vigorous agitation of the feathers and down in a storage
bin, the resulting mixture will at no time be of uniform content
throughout, and no mixture of feathers and down is or will remain
uniform or constant thronghout its bulk. When a pillow order is to be
made up, the manufacturer puts into the filling bin the number of bags
of each type of feather requisite to obtain the desired mixture. The
filling bins usually are approximately 5 x 10 x 12 feet in size, and
hold up to 350 or 400 pounds of feathers. Two or three hundred pairs
of pillows may be filled out of one mixture, and it is not unusual for a
manufacturer to fill from twelve to fourteen hundred pairs of pillows
during a day.

(4) During the filling process, the feathers are agitated by means
of wooden forks, and the pillows are filled by suction. The proportion
of down and feathers that go into each pillow depends partly, of
course, upon the filling-bin mixture, but also to a large extent upon
what part of the bin the filling suction reaches. Even with the exercise
of the greatest care, pillows filled from the same bin vary in content.
Those being filled from the bottom of the bin will contain the heavier
feathers, and the greater amounts of pith, scale, and other extraneous
matter. The exact amount or proportion of down and feathers going
into any particular pillow cannot be controlled by mechanical means.
The expert whose testimony was presented in support of the complaint
stated that the contents of pillows filled from the same bin will vary
as much as 30% ; that the same percentage will not be found in any
two pillows; that the mixture in each pillow will vary from the mix-
ture in the filling bin; that if any one pillow should contain exactly
the same percentage of feathers and down as that originally placed
in the filling bin, it would be pure accident; and that the closest prac-
tical indication of the contents of a pillow product of a manufacturer
and the correctness of its labeling will result if several different pillows
are sampled, preferably pillows obtained at different times and places.

(5) The same difficulties arise in analyzing the contents of a single
pillow. Except by pure accident, no two samples will have the same
content; so there is no sure or positive method of measuring the con-
tents of feather pillows with scientific accuracy, other than by taking
all of the content out of the pillow and separating it into its component
elements, then weighing each element. Such a process is so completely
impractical that, usually, a test is made by opening the pillow-ticking
and taking samples from three different portions of the pillow. These
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samples are thoroughly mixed and a smaller testing sample, of which
the analysis is to be made, is taken from this mixture. The expert
who testified in support of the complaint selected three samples from
the opening by inserting his hand and reaching to different portions
of the pillow. Samples selected by the respondents were obtained by
taking a small quantity of feathers from each of three openings in
each pillow. The hearing examiner was present when respondents’
samples were taken. As each opening was made in the pillow ticking,
some down escaped, and as each withdrawal was made, more down
escaped before the sample could be enclosed in a container; while the
feathers, being heavier and bulkier, were easier to retain. No sample
can be exactly representative of the original content of the pillow,
just as the content of no one pillow can be exactly representative
of the original mixture in the filling bin. The average sample for
analysis weighed approximately 3 grams, representing between 14
" and 14 of 1% of the contents of a pillow, and the appearance of a
single heavy feather in a sample of this size would make as much
as 4% difference in the final result. This method is far from satis-
factory, and the resulting percentages are not conclusive.

(6) The crushing or curling process is 2 manner of giving a twist
or curl to landfowl feathers, such as chicken and turkey, to increase
their resiliency and tend to prevent their matting, and thus improve
their quality for use as pillow-filling material. The same process is
applied to waterfowl quill feathers (that is, feathers from the wings
and tails of ducks and geese), which otherwise would not be suitable
for pillow-filling material. A considerable amount of fiber, pith and
scale result from the crushing, and are carried over into the filling
mixture. As to utility, crushed landfowl feathers are better than
crushed waterfowl feathers, and crushed turkey feathers are better
than crushed chicken feathers.

The mixture of crushed feathers is made by weighing out the proper
proportions of the various kinds of crushed feathers that are to be
mixed, and taking alternate handfuls of feathers from the separate
containers and throwing these into the hopper of the curling or crush-
ing machine. Because of the nature of these larger feathers, they
frequently go through the hopper in lumps, so that it is impossible to
get a mixture with any degree of homogeneity. Despite agitation
in mixing, slugs of chicken or turkey feathers and slugs of quill
feathers will get into the pillows without ever being separated or
mixed. The label “Crushed Feathers,” showing the types of feathers
used, can indicate no more than that the mixture was made from the
types or kinds of feathers stated on the label.
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It is impossible to separate and analyze crushed feathers accurately.
A pillow filled with crushed feathers is the cheapest product of the
industry, and in the minds of the general public, there is very little:
distinetion among the various kinds of crushed feathers, whether
goose, duck, chicken or turkey. The expert who testified in support
of the complaint indicated that pillows filled with crushed feathers
are the least desirable of all pillows, and are the lowest class of pillows
on the market. In his opinion, it is impractical to attempt to dis-
tinguish between the various types of crushed feathers in any batch of
such pillows, and he suggested during the course of his tests for the
Commission that no further pillows filled with crushed feathers be
sent to him for analysis.

(7) On the basis of the foregoing, the conclusion is inescapable
that as a practical matter, the contents of feather pillows cannot be
accurately labeled. In fact, to require accurate labeling as to content,
of a product such as feather pillows, which, by nature, vary constantly
and at random in content, is to require an impossibility. No manu-
facturer of feather pillows could comply with such a requirement ex-
cept by analyzing the filling of each pillow individually. Obviously
that is an impossible task. Incidentally, it points up the dangers
involved in attempting to reach a conclusion as to pillow content on
the basis of testing two pillows out of a batch that may have included
one hundred or two hundred pairs of pillows.

(8) Despite these facts, however, some 28 States have labeling re-
quirements with which pillow manufacturers must comply; and the
Federal Trade Commission, on April 26, 1951, promulgated Trade
Practice Rules for the Feather and Down Products Industry, which
undertake to interpret the Act and express the Commission’s policy
with respect to the practices complained of in this proceeding. Al-
though these Rules are not binding upon the hearing examiner, they
should be given careful consideration in applying the law to the facts
of this proceeding. The pertinent parts of those Rules applicable
thereto are as follows:

RULE 3—IDENTIFICATION AND DISCLOSURE OF KIND AND TYPE OF FILLING MATERIAL
IN INDUSTRY PRODUCTS

1. In the sale, offering for sale, or distribution of industry products, it is an.
unfair trade practice to misrepresent or deceptively conceal the identity of the
kind or type of filling material contained in any of such products, or of the-
kinds or types, and proportions of each, when the filling material is a mixture
of more than one kind or type. Such identification and disclosure shall be
made by tag or label securely affixed to the outside covering of each product
and in invoices and all advertising and trade promotional literature relating
to the product; and when the filling material is a mixture of more than one
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kind or type, each kind and type shall either be listed in the order of its
predominance by weight, or be listed with an accompanying disclosure of the
fraction or percentage by weight of the entire mixture which it represents.

I1. Identification of the kind and type of feather and down stock by use of
any of the terms listed and defined below will be considered proper when in
accord with the definition set forth for such term:

Definitions:

(@) Down: The undercoating of waterfewl, consisting of rinsters of the
light, fluffy filaments growing from one quill point but withont any quill shaft.

(b) Down fiver: The barbs of down plumes separated from the quill points.

(¢) Waterfoiwl feathers: Goose feathers, duck feathers, or any mixture of
goose and duck feathers.

(d) Feathers (or Natural Feathers): Bird or fowl plumage having quill
shafts and barbs and which has not been processed in any manner other than
by washing, dusting, and sterilizing.

(e) Quill feathers (or Quills) : Wing feathers or tail feathers or any mixture
of wing and tail feathers.

(f) Crushed feathers: Feathers which have been processed by a crushing
or curling machine which has changed the original form of the feathers with-
out removing the quill.

* * * * & * *®

(L) Feather fiber: The barbs of feathers which have been completely sepa-
rated from the quill shaft and any aftershaft and which are in no wise joined
or attached to each other.

&* * * * *® *® *

(j) Damaged feathers: Feathers, other than crushed, chopped, or stripped,
which are broken, damaged by insects, or otherwise materially injured.

II1. Tolerance: (a) Subject to the restrictions and limitations hereinafter
set forth, the fillling material of an industry product may be represented as
being of but one kind or type when 85¢ of the weight of all filling material con-
tained in the product is of the represented kind or type: or may be represented
as being of a mixture of two or more kinds or types with accompanying dis-
closure of a fraction or percentage of the weight of the entire mixture repre-
sented by each if the fraction or percentage shown is not at variance with the
actual proportion of the weight of the entire mixture represented by each such
kind or type by more than 15% of the stated fraction or percentage. (The toler-
ance provided for in this paragraph III is to be understood as being am al-
lowance for error and as not embracing any intentional adulteration.)

Limitations and Restrictions

(b) When the filling material of an industry product is represented, directly
or indirectly, as being wholly of down, any proportion within the tolerance
percentage provided for in (@) above which is not down shall consist principally
of down fiber and/or small, light, and fluffy waterfowl feathers, shall contain
no quill feathers, crushed feathers, or chopped feathers, and shall not contain
damaged feathers, quill pith, quill fragments, trash, or any matter foreign to
feather and down stock in excess of 29, by weight of the filling material con-
tained in the product, or which in the aggregate exceeds 5% of such weight.

£ £ b £ % £ ES



" THE)Ii BUCHMAN(.CO% INC:, . ET ~AL.x 1327

181975 10 <+ PDecision

tha,n .' 6.ne
) the ﬂlhng

“tolerancs tpetcentage: provided: for. (a) above;:s hall Yiot :contain quxll plth
- quill fragments,: trash, or,aayymatter foreigh,to, feathen and down,-stocL, 4in
@XCess: of: . i
: bLegate e\oeeds )0/’?; of bll(,h lwewht' rlnd 1

iy

TR test procedure*adbp‘ted itid foﬂo%ed by the éxperts who' ade
. andlyses oF the pillow dontetits iti’ this proceedlng comply Wlth’ tha
“Trade ?ractiﬁe Rules‘ Deicqerio Gics o o

i the Hﬁ% tolerance’e e
omplalnt stated‘ that he

contaIned 10% dowi! and ‘90% dﬂck feathers When the ﬁlhng process
: it~ Ohe of thie rédpondents” WItneS‘SeS stated that:the original
hixtire cohtained apprommately 12% dowri Tt'is interesting to mote
that the'!f analy*sm made by th\, feSpoﬂdents’ ‘exPert showed the lowest

“from the' p1110ws after the’ 1ssua’nce of the complamt and loncr after
“the’ extraction” of’ sq,mloles‘ by the otlier expert: It is 1mposs1ble to
dotermine “how' much “down ‘ecaped it the sampling:and - testing
process, but certainly it was not enough to bring the down“coritent
“withinthe allowable’ ‘tolérancs \Ioreover the labeling’ purports to
idiselose 'the conténts of the’ plllow labeled;mot the contentiof the mix-

423783—58——=85



1328 FEDERAL TRADE COMMISSION DECISIONS
Order 531 F. T. C.

ture from which it was filled. The labeling is therefore faulty and the
representation false.

IT1. Only one of respondents’ “Mansfield” pillows was submitted
for testing. This does not conform to the requirement of the Rules,
and the results of the analyses of the contents of this single pillow
cannot be accepted as conclusive with respect to respondents’ repre-
" sentations of the contents of their “Mansfield” pillows. No finding
or conclusion is reached with respect to the truth or falsity of the
labeling with respect thereto. The allegations of the complaint as they
relate to respondents’ “Mansfield” pillows have not been supported by
reliable, probative and substantial evidence.

IV. The labeling and representations hereinabove found to be false
(Conclusion II) constitute unfair trade practices, are to the prejudice
and injury of the public, and constitute unfair and deceptive acts and
practices and unfair methods of competition in commerce.

V. The use by respondents of the false and misleading statements
on the labels affixed to their pillows has had and now has the tendency
and capacity to mislead and deceive dealers and the purchasing public
into the erroneous and mistaken belief that such statements are true,
and to induce the purchase of substantial quantities of said pillows
because of such mistaken and erroneous belief.

VI. Since respondent Murray Steinberg, as shown by the evidence,
severed his connection with the corporate respondent prior to the
issuance of the complaint herein, said complaint, insofar as it relates
to him, should be dismissed.

VII. This proceeding is found to be in the public interest and the
following order is issued :

It is ordered, That respondent The L. Buchman Co., Incorporated, a
corporation, its officers, Irving Buchman, Sylvan Buchman and Tillie
Buchman, and respondents Irving Buchman and Sylvan Buchman
individually, and respondents’ agents, representatives and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale or distribution in commerce, as “commerce”
is defined in the Federal Trade Commission Act, of respondents’
feather and down products, do forthwith cease and desist from:

Misrepresenting in any manner, or by any means, directly or by
implication, the identity of the kind or type of filling material con-
tained in any such products, or of the kinds or types, and proportions
of each, when the filling material is a mixture of more than one kind
or type.

It is further ordered, That the complaint, insofar as it relates to
respondent Murray Steinberg, be, and the same hereby is, dismissed.
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ON APPEAL FROM INITIAL DECISION

By Secrest, Commissioner:

This is one of a group of ten cases, all tried and considered together,
involving the use on labels of allegedly false and deceptive repre-
sentations with respect to the filling material contained in feather and
down pillows. The initial decision filed by the hearing examiner
dismissed the complaint in its entirety as to one of the respondent
individuals named in this proceeding and additionally held that
certain of the charges of the complaint were sustained as to the remain-
ing respondents and that other charges were not adequately supported
by the record. No appeal was filed by counsel supporting the com-
plaint but the respondents to whom the rulings of the initial decision
were adverse have appealed and the case has been heard by the Com-
mission upon briefs and oral arguments of counsel.

Except as to the results of the analyses of the different pillows used
as exhibits, as to which the record in each of these cases is specific and
definite, this case is not unlike that in the matter of Bernard H.
Sumergrade, et al., Docket 6135, in which case the Commission has
written an opinion setting forth in some detail its views on the various
issues involved. In view of this similarity between the cases, the
opinion in that case is equally applicable here and, for the reasons
there stated, the Commission is of the view that the hearing examiner’s
findings and conclusions that the respondents, there designated, have
misrepresented the contents of certain of their pillows in violation of
the Federal Trade Commission Act, and the order to cease and desist
contained in the initial decision are correct.

The appeal accordingly is denied and the initial decision is affirmed.

FINAL ORDER

Certain of the respondents having filed an appeal from the hearing
examiner’s initial decision in this proceeding; and the matter having
been heard on briefs and oral argument, and the Commission having
rendered its decision denying the appeal and affirming the initial
decision:

1t is ordered, That the respondents named in the order to cease and
desist contained in the aforesaid initial decision shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing, setting forth in detail the manner and
form in which they have complied with the order to cease and desist.
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Chickén Féathéis ¥ 509, Crighéd Duck Ouill’ Tedthels,
winoe 1wHcemh

and pl]].OWﬂ deswlnted “Sprmg wnd “Keystone™!

The same repr esentatmns wwere made wn;h respect tO‘the pillows’ desm-
nated- “Countess,” $Chatham,}.and, "“Spnngf,m price:lists, supp}}:ed

ie use of the aforeqald qhtementa 1esp0ndents have
. " the filling material in the plllows deswnated,
“Counte:s is composed entirely of new down ﬂmt the
terialtin thepillows designated “Chatham” is. compose  of, 50% new
crushed clneken feathers and 50% new- cmshed duck qulll feathers,

“Keystone is composed of 50% new cr u=hed ooose qull
50% new crushed turkey feathers.

6. Two pillows designated-“Countess,” which"were manufactured
by respondents:and .ﬁlled fromthe same mixture of:feathers and down;
were procured by a representative of the Commission at the same time
fromi the same retail dealer; and were, introduged in. ev1dence..,Th\e
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contents of these pillows were analyzed by an expert for the Commis-
sion and by an expert for the respondents. The analyses made by the
Commission’s expert showed as follows:

Pillow 1 Pillow 2 Computed
(by weight) | (by weight) average
Percent Percent Percent
Down 82.2 80.3 81.25
Feathers (small downy type) 15.7 15.7 15.7
b 1.3 2.5 1.9
.8 1.5 1.13
Grams Grams
Amount analyzed. ..o cecomccmoooom e cammem e cm————eme e 3.329 37796 |ccoaoiiaeens

Respondents’ expert made analyses of the contents of the two “Countess” pillows,
which showed the following :
Pillow 1 Pillow 2
Percent  Percent
Down and down fiber_ e 86. 2 90.7
Waterfowl feathers (predominantly duck) .- 13. 8 9.3

With respect to respondents’ pillows designated “Chatham,” the

analyses were as follows:
Pillow 1 Pillow 2

By the Commission’s expert : Percent  Percent
Chicken feathers and fibers : - 63.7 48.8
Duck feathers and fibers__. —  20.1 38.7
Pith and scale - 16.2 12.5

Grams . Grams

Amount analyzed- - - 3.1499 3.3164

By respondents’ expert: Percent
Duck feathers and fibers - 45.3 ——-
Chicken feathers and fibers 48.0 —_———
Pith and scale 6.7 ———

With respect to respondents’ pillows designated “Spring” and “Key-

stone,” the analyses were as follows:
Pillow 1 Pillow 2
“Spring”’ “Keystone”

By the Commission’s expert : Percent Percent
Turkey feathers__————____.- 40.4 46.3
Turkey fibers.__ .= _— 53.3 22.4
Pith and scale 6.3 5.0
Goose feathers_.. None 15.8
Goose fibers____ —- None 7.6
QUIIS e e e ——e 2.9

Grams
Amount analyzed - 3.1722 —_——

Respondents’ expert made no analysis of these last two pillows.

7. In determining whether or not the representations as to the pillow
contents are false within the meaning of the Act, it is helpful to have
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an understanding of the manufacturing methods used in the feather
industry.
(1) In general, three sources of feather supplies are or have been

available:
(a) The American Source

First, there are the domestic feathers, which ordinarily are properly
labeled, but are not available in sufficient quantities to meet the
industry’s requirements.

(b) The European Source

Second, there is the European source of supply from which feathers
are procured, but from this source it is impossible to get unadulterated,
new stock, because of a common practice of mixing second-hand
feathers with new. European feathers are purchased on the basis of
samples, and each manufacturer must judge from these samples the
quality and type of feathers available to him.

(¢) The Oriental Source

The third source is the Orient, from which adequate supplies may
be had; but in the Orient there is no careful sorting, and a bale of
feathers purchased as goose feathers may contain substantial quanti-
ties of duck or chicken feathers. These feathers are usually purchased
through importers and commission merchants to submit offers to
manufacturers. A typical offer will show as available for purchase |
by respondents or other pillow manufacturers 100 bales of 200 pounds
each at 90¢ per pound, the feathers being Formosan grey goose feathers,
90% clean, maximum 20% duck feathers, 5% chicken feathers, 3%
quills, minimum 80% down. Oriental feathers are purchased on the
the basis of these representations, without sampling.

(2) After raw feathers are procured by the manufacturer they
are thoroughly washed, dried and fluffed up. Then they are sorted by
means of a machine which separates the various constituents of the
feather bulk by a blowing or suction process. The feathers are put
through the sorting machine in lots of fifty pounds. The down, being
lighter, is more readily blown over the baffle in the sorting machine,
and passes into its particular bin or container. Then follow the
downy-type feathers, and the various other feathers, in appropriate
classifications according to weight or specific gravity, each into a
specially prepared container. By this process it is reasonably prac-
tical to segregate a high percentage of down, but in down, as in the
other classifications, there are always some feathers which are in-
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appropriate: to ‘the particular iclassifications: In: the! downy-type:
feather receptacle will be some pure down and some heavierstypes:
fenthers: = Similar diserepancies will:oceuriin-each!ofithe othericlassi-
fications. It is impossible to separate feathers according to type: of:
fow] or to remove inferior:orsecond-liand féathers. The only possible
'separatmns are those which can be obtained by the apphcatlon of the
plple of'f spi c1ﬁ’c 'gmwty Fea.thers of tﬁe sathe d gree of hght-
ness will o over the bafld At the sate “tine, irtespictive of ‘the kinid
of fowl from which they may have been plucked','or whidthér théy aré”
new or used. e o
(8) The down and feftthers thus sorted and pl‘lced n separate con-

tainers:haveino uniformity or homoegeneitys the heavier featliers will
behatsthel bottom,;-the downeap the top.of-each jcontiiner. iAlthoughs
there:bé avigorous agitationof the feathers-and down in aktorage biny: .
the resulting mixture!will;atine tire Be -of unifétm content throughs«r
cut,f and mor mixture of feathers andr down; isiors williremdin:uniform:
or constant throughout its:btilk. «;When.aspillowiorder isitosbe mader
up, the manufacturer puts into the filling bin the number of bags of
each type of feather requisite’toobtain' the\deSn'ed mixture. The fill-
ing bins usually are approxmlately 5x 10 x 19 feet in size, and hold

P i : :
up. o, qO oT 400 pou d.s o% feaﬁhgrs : Two or tin‘ee I]}undreld palrs of £
pillows 1 of onie ﬁl ’d#lt is not unusual “for %-1,

R \
FRESERIOA n!, ol

_ 1e feat thers are aglﬁated b me ns_of
den Af,og;‘ks, ﬁ dlby. suctlon The proportlon ,
illow de

SFG i DL

of_‘,d ,n
suctio ;‘éa he
‘pillows ﬁlIed fll‘\ n the same bin will vary in

1 l|)

f‘the bm Wil

feathgrs and down as‘_i
be pure ac dent ‘and
contents of a plllow.'\

that the closest practlcal 1nalcat10n of the_
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,,,ploduct of. ;li;‘.[}n"b"luf‘gbciﬂ,llel, ag‘ld the correctriess-oi its lahehnm 'will

o content _,so Lhere 1s no( sule QI‘ pqsﬂnye method oi measurlng the con-
« tents of :Eeaihm pilloys: with scientific.accuracys, offier than by mhpg
allofthe; COleellt out of the pillow and. separating it.into- its compotient
- elements, then wei ighing eaeh element,.. Such.a. processiis.sorcompletely
i impractical that; usuallyya test isthade. by opening the pillow-tickihg
andy takingr-samples:: vom thuee different i partions. of. the; :pillesy.
These samples are thoroughly mixed; and,.a,smaller: testing. sample,
. of which the analysisis to be-made, is taken from this mixture.;: The
. expert who testified in support of the complaint selected three. samples
,from the opening byiinserting: his. hand. and reaching; to.different; por-
tions.of the pillowi ,Samples selected by the respondents: were:obtained
by taking a small quantity-of. feathers from each of three-openings:in
-each, pillow.., The hearing: examinerwas; present when respondents’
«samples were taken. ! As each opening was made-inithe pillow-ticking,
some dewn escaped, and aseach iwithdrawalwas made; more down
{;eseaped ‘before.the-sample could be enclosed in & container’ .ivhile the
« feathers, being: heavier, and bulkier; were easier to.retain:/iN¢:-sample
«ean: be. exact]y .representative of.thie, ougmal content of-the pillow,
just as the content of no one pillow can be exactly represeritative-of
. the original mixture in'thefiling-bin.. The average sample for arialysis
-cweighed approximately 3:grams, representing between: 74 -and 14 :of
11%: of the contents of.a pillow, -and the -appearance of a single heavy
, feather.in a-sample of this-sizé would make as much as 4% difference
.in the final result. Thls amethod:is far from satlsfmctory, and the: re-

i su]tmg percentages arenat conelugive,  wciin o ion o
+(6):{The crushing or curling process is a: manner: of glvmg atwist
wor curl to:landfowl: feathers; such asichicken and turkey, to. inerease
.rthelr resiliency and tend to prevent their matting; and thus 1mpr0ve
t.their quality for use as pillow-filling material.” ‘The same- process' is
applied to waterfowl quill feathers (that-is,feathers from the wings
--and tails-of dutksand geese);which-otlierwise woiild not be suitable
o forpillow-filling: materiali *.A"considerable amotunt: of fiber, pith and
o'seale result from the’crushing;and arecarried over ‘into the filling
mixture. +As:to utility, erushed landfowl feathers are’ better than
v.erushed -waterfow] feathers,.and: crushed turkey feathers are . better

’than crushed ch1cken feathers I R

~
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The mixture of crushed feathers is made by weighing out the proper
proportions of the various kinds of crushed feathers that are to be
mixed, and taking alternate handfuls of feathers from the separate
containers and throwing these into the hopper of the curling or crush-
ing machine. Because of the nature of these larger feathers, they fre-
quently go through the hopper in lumps, so that it is impossible to
get a mixture with any degree of homogeneity. Despite agitation in
mixing, slugs of chicken or turkey feathers and slugs of quill feathers
will get into the pillows without ever being separated or mixed. The
label “Crushed Feathers,” showing the types of feathers used, can
indicate no more than that the mixture was made from the types or
kinds of feathers stated on the label.

It is impossible to separate and analyze crushed feathers accurately.
A pillow filled with crushed feathers is the cheapest product of the
‘industry, and in the minds of the general public, there is very little
distinction among the various kinds of crushed feathers, whether
goose, duck, chicken or turkey. The expert who testified in support
of the complaint indicated that pillows filled with crushed feathers are
the least desirable of all pillows, and ave the lowest class of pillows
on the market. In his opinion, it is impractical to attempt to dis-
tinguish between the various types of crushed feathers in any batch
of such pillows, and he suggested during the course of his tests for the
Commission that no further pillows filled with erushed feathers be
sent to him for analysis.

(7) On the basis of the foregoing, the conclusion is inescapable that
as a practical matter, the contents of feather pillows cannot be accu-
rately labeled. In fact, to require accurate labeling as to content, of
a product such as feather pillows, which, by nature, vary constantly
and at random in content, is to require an impossibility. No manu-
facturer of feather pillows could comply with such a requirement
except by analyzing the filling of each pillow individually. Obviously
that is an impossible task. Incidentally, it points up the dangers
involved in attempting to reach a conclusion as to pillow content on
the basis of testing two pillows out of a batch that may have included
one hundred or two hundred pairs of pillows.

(8) Despite these facts, however, some 28 States have labeling re-
quirements with which pillow manufacturers must comply; and the
Federal Trade Commission, on April 26, 1951, promulgated Trade
Practice Rules for the Feather and Down Products Industry, which
undertake to interpret the Act and express the Commission’s policy
with respect to the practices complained of in this proceeding. Al-
though these Rules are not binding upon the hearing examiner, they
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should be given careful consideration in applying the law to the
facts of this proceeding. The pertinent parts of those Rules applicable

thereto are as follows:

RULE 3—IDENTIFICATION AND DISCLOSURE OF KIND AND TYPE OF FILLING MATERIAL
IN INDUSTRY PRODUCTS

I. In the sale, offering for sale, or distribution of industry produets, it is an
unfair trade practice to misrepresent or deceptively conceal the identity of the
kind or type of filling material contained in any of such products, or of the
kinds or types, and proportions of each, when the filling material is a mixture
of more than one kind or type. Such identification and disclosure shall be made
by tag or label securely affixed to the outside covering of each product and in
invoices and all advertising and trade promotional literature relating to the
product ; and when the filling material is a mixture of more than one kind or type,
each kind and type shall either be listed in the order of its predominance by
weight, or be listed with an accompanying disclosure of the fraction or percent-
age by weight of the entire mixture which it represents.

II. Identification of the kind and type of feather and down stock by use of
any of the terms listed and defined below will be considered proper when in
accord with the definition set forth for such terms: -

Definitions:

(@) Down: The undercoating of waterfowl, consisting of clusters of the light,
fluffy filaments growing from one quill point but without any quill shaft.

(b) Down fiber: The barbs of down plumes separated from the quill points.

(¢) Waterfowl feathers: Goose feathers, duck feathers, or any mixture of
goose and duck feathers.

(@) Feathers (or Natural Feathers): Bird or fowl plumage having quill
shafts and barbs and which has not been processed in any manner other than
by washing, dusting, and sterilizing. :

(e) Quill feathers (or Quills): Wing feathers or tail feathers or any mix-
ture of wing and tail feathers.

(f) Crushed feathers: Feathers which have been processed by a crushing or
curling machine which has changed the original form of the feathers without
removing the quill,

* * * * L] * *

(h) Feather fiber: The barbs of feathers which have been completely sepa-
rated from the quill shaft and any aftershaft and which are in no wise joined
or attached to each other.

* * * * * * *

(j) Damaged feathers: Feathers, other than crushed, chopped, or stripped,
which are broken, damaged by insects, or otherwise materially injured.

I111. Tolerance: (a) Subject to the restrictions and limitations hereinafter
set forth, the filling material of an industry product may be represented as being
of but one kind or type when 859% of the weight of all filling material contained
in the product is of the represented kind or type; or may be represented as being
of a mixture of two or more kinds or types with accompanying disclosure of a
fraction or percentage of the weight of the entire mixture represented by each if
the fraction or percentage shown is hot at 'variance with the actual proportion
of the weight of the entire mixture represented by each such kind or type by
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h 01e than ’lo% of the =tated raction ior percentage ;' (The tolerance provided
fer in tthv araglaph’ 11 ds:tor belundelutpod\lg‘ls‘bemg an,aliowance for ;error
and as not embracing any intentional adulteration.) .

L;’mi tq i

AT A SVITRATE o e S PeTA T 3 H
‘product is represented, directly
,Any pr portlou “.' thm the t01e1 qnce pel-

B

of; downsﬁbe .,and/o;
RNQiquil .feathea

6 (€ Whe .fthe filling materiak of: an. mdust:ly p,roduct ig xepresented dn ectlv
or irdireetly;iasibeing whellycof:a: mixture:of-down; and. feathers,: or, of .down

and more than one kindrortype:of fedathers, or.ofi feathers of more than one kind
=type; ‘atysproporfions er: the: aggregate of:any.propertiony, of. the, ﬁlhna ma-
sterialiof «the product atovarianee withythe-, representation, but within the..tol-
erance percentage provided:for+ini (@) ahove; shall notcontain, quill- pith, quill
fragments, trash, or any matter foreign to feather and down stock in excess of
2% by welght‘ of the filling materxal in the product or which in the’ aoglegate
ekdded 5% of sty wergh‘ i and un esy’ nondecept1ve1y (hsclosed “in: the reple-

a 'u‘erage ‘of 'the results 'GrestY ’of at leaqt t“d ‘products of the same type
when ':ame are 1ead1lv avsulable for testlng, R P K ' )

W

The Rules further prov1de that sqmples of equal Welght and size be
‘drawn from.at Jeast three-diffevent locations in the product; that such
samples bé ‘thoroughly mixed ; and:that-atést be made of notJess than
3 grams of the mixture, Application of the laW andé r'eas’onab’le in-
terpr

I! The test procedures adopted and followed by the experts Who
‘mide’ the ‘analys ‘of the pillow contents 1n th1s proceedlng comply
actice Rules.

y p1llows contaln new down substantlal-
ly in. the proportlon <1ndlcated on-the label, taking into consideration
the 15% tolerance; 'and including downy ﬁber as down.  The average
of the four tests shows the down‘ content of the two pillows as'85:8%.
The downy ﬁber_lnd ated in the test analyses is w1th1n the normal
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amount to be found inmew down, andis;properly.; included in the doyn

content Furthermore, ithe: feather, eontent vof thesevplllo, s o\ns;sts

s1hency and usefulness oft the plllows
meet the 1equlred test

desngnated respectlvely, “Sprmg.
cr ushed goose qulll feathe1s ‘llld ex shed turkey f athe

as’ respondents’ “Chatham,” “Sormg
concerned. OETES SN ‘
~THe: char«res with 1espect to respondents p1llows
ported by the evideice, and there being no.public mtexvest vy;th respect
€0 the chfu*(res 1eht1ng to 1e<pondents pﬂlows deexgneted, “Qhatham,

The complalnt in. thls proceedl:ng charcred‘ the
tlon and its several officers with havmg encracre :
tive acts.and practices, and unf::,u;: methods of om

oontalned in such plllows The respondent;s ﬁled, theu, answer ad 't',-
ting the jurisdictional, 'tllegatlons of the, pomp],el 11 .as f :
of the representations.alleged to have bee;n false, bt «
thereof. By et1pulat1on it was agreed that

)[-\ :
methods of samphng and analysm of feather and down ‘pl Iucts,
the qualifications of and methods of analysis used by J. Davis Dotiovan
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and his associates, and the qualifications of the employees of and
methods of analysis used by United States Testing Co., it being in-
tended to include in this stipulation all of such records except those
portions relating specifically to the particular pillows involved therein
and the results of their analysis: Dockets 6132, 6133, 6135, 6136, 6137,
and 6208.” 2

The instant case was tried before a hearing examiner of the Com-
mission who, on December 6, 1954, filed his initial decision dismissing
the complaint. From that initial decision counsel in support of the
«complaint has prosecuted this appeal. _

The hearing examiner found substantially as follows with regard
‘to the industry background. There are three sources of raw feather
supplies upon which respondents are, or have been, drawing. Those
three sources are domestic, European, and Oriental. Use of domestic
feathers ordinarily does not result in labeling problems but that
source does not furnish sufficient quantities to meet industry require-
ments. It is the practices followed in the gathering and sale of
European and Oriental feathers, taken together with the procedures
followed by pillow manufacturers in this country in the handling and
processing of imported raw feathers, that have resulted in the alleged
mislabeling in violation of Section 5 of the Federal Trade Commission
Act which is sought to be corrected in this, and related, proceedings
covering practically all pillow production in the industry.

Tt is the custom of industry members to purchase European feathers
on the basis of samples from which the quality and type of offerings
are determined, through visual examination or laboratory analysis
of the samples, by each manufacturer. All new stock is seldon: avail-,
able from European markets, it being the common practice there to
mix second-hand feathers with new.

Oriental feathers are purchased by manufacturers through im-
porters and commission merchants who circularize the industry on
the basis of “offers” (without samples). A typical otfer would be
100 two-hundred-pound bales of Formosan grey goose feathers at
90¢ a pound, 90% clean, 20% maximum of duck feathers, 5% chicken
feathers, 3% quills, and a minimum of 30% down. Quality and type
are determined, after purchase, by each manufacturer through visual

2 Further identified by principal respondents as: D. 6132, National Feather & Down Co. ;
‘D. 6133, The L., Buchman Co., Incorporated, et al.: D. 6135, N. Sumergrade & Sons: D,
6136, Premier Pillow Corporation, et al.; D. 6137, Northern Feather Works, Inc., et al.;
D. 6208, Sanitary Feather & Down Co., Inc.

N. B. Other related cases not included in this stipulation are:'D. 6161, The Salisbury
«Company, et al.; D. 6188, Globe Feather & Down Company ; I. 6189, Columbin Bedding
~Company, et al.
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examination or laboratory analysis of samples from 10% of the bales
selected at random from the lot. Oriental feathers are not carefully
sorted and a bale represented as goose feathers may, and usually does,
contain substantial quantities of duck and chicken feathers.

The first step in processing feathers after purchase is for the manu-
facturer to dust, wash, sterilize, dry, and fluff them by mechanical
means. They are then sorted into various bins or containers, custom-
arily in lots of fifty pounds, through blowing or suction processes.
Feathers of similar weight and specific gravity theoretically are depos-
ited in the same bins or containers after being blown over baffles in
the sorting. Types of pillow filling materials recognized in the
industry in the order of their relative intrinsic value or utility ave:

(1) down—waterfowl undercoating—clusters of light, flufty fila-
ments attached to one quill point but without any quill shaft;

(2) down fiber—down plumes or filaments separated from quill
points, without any quill;

(3) waterfowl feathers—goose, duck, or a mixture of both;

(4) natwral feathers—Dbird or fowl, having quill shafts and barbs;

(5) quill feathers—wing or tail feathers, or any mixture of both ;

(6) crushed feathers—feathers, including quills, crushed or curled
by machine;

(7) feather fiber—feather barbs separated from quill shaft:

(8) damaged feathers—other than crushed, chopped, or stripped,
which are broken, damaged by insects, or o‘herwise materially in-
jured.

It 1s reasonably practical to segregate high percentages of the
various types of feathers and down into appropriate classification bins
or containers. However, feathers cannot be segregated as to type of
fowl or as to inferior or second-hand material. Feathers of the same
degree of lightness, applying principles of specific gravity, will go
over sorting machine baffles at the same time ragardless of whether
they are from waterfowl or landfowl or whether they are new or used.
And, in each sorting bin or container, there will be some down and
some heavier type feathers inappropriate to the particular classifica-
tion. Further, in each sorting bin or container, the mixture will not
consistently be of uniform content or bulk. Heavier feathers will be
at the bottom and downy material at the top in lesser or greater degree.
This is true even though there be vigorous agitation of the material in
each sorting bin or container. .

A manufacturer may fill from 1200 to 1400 pairs of pillows a day.
In making up a pillow order the desired mixture is obtained by
placing in each filling bin, holding up to about 400 pounds, the
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1eq°ulshe number-of bags of edeh tvpe Gt feathm"" m"’icxent to p; oduce
“"1 o o to three hundleds pﬂlm\“a R :

Pillows usually arefilled: from two! spouts fed by suction from’ the
filling bin. *During'the’ filling procéss feathérs in’ ‘th: ﬁlhng "bin' ‘ar8"
aalftated with wooden forks when conteits of the’ filling bin-get to'the
level iwhere that'is possible. Even'so, plllows filled from the'same bin'"* 4
will vary in eontent: “At the bottom of the bin’ will be' collected the

" heavier feathers and the' grewtér am()uhts of plth, scale, and other ex-
traneous matter. P S

The record: is not: clear as to’ the exact numbef but’ it appears that
about twenty-eight States require labehng of the 'filling material con
tent of feather and down pillows: ' Massachusetts seems 0 be’ the "
only State requiring labeling'shat permits the listingon labéls of each
type or kind of feather and @6vwn in the order of its prédommqnée by
welght, rather than on a percentage by weight; of the entire mixture.
The other States require percentage of welght labelmg usually Wlth
a 10% tolerance for variance allowed.

Prior to 1951 the Federal Trade Commission, upot apphcatmn ofthe
industry, held a trade practice conference as a Tesult of ‘which'trade
practice rules for the industry were formulated through the coopel ative
efforts of industry members and the Commission’s staff. The Com-
mission appwved these rules and they were plomulgated Aprll 26,
1951, as a revision and supplementation of, and as supersadmg, 1932
trade practice rules for the Feather and Down Products Indiistry. The !
hearing examiner’s initial decision recognizes that these rules are not g
substantive law and not binding upon him. Such rules are 1nterp1 eta-
tions of the laws administered by this Commission and expless Com-"
mission policy with respect to the practices involved in this pr oceedmg '

The trade practice rules, in pertinent part provide substantlally as
follows. It isan unfair practiceto mlsrepresent 01 conceal 1dent1ty of
the kind or type’of feather or ‘down, ‘and proportlons of each) when
plllow filling’ material is a mixture of méte than one kmd or type
Ident1ﬁcat10n and disclosure is requlred to be made by tag or label as i
well'as on ifivoices and all advertising'and trade promotloml llterature. .
Theé tules pert it listing esch kind or type in order of its prqdommanoe
by weiglit of by fraction or percentage by Welght of thie entire mixture. ‘
The rules defirle the kinds and type of feather and down stock in terms
substaiitially as outlined above.” They provide’ that a pﬂlow may be
represented as being filled with one kind or type of ﬁlhno' ‘mater jal
whet 85% of all such méterial contained therein is of the represented
kind or type or that the filling material may be rep1 esented as a mix- 't'
ture of kinds or types with accompanying disclosure of the percentage ‘

1
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“The rules:. parenthetically:
errori: mch nat:, forr zmy mténtwnal, fzdulteratlon

(a) When' & pfﬂlow is rep’resented'as ra,ZZ‘ down, any pr‘opo'rtion of%
the 15% tolerance which is not:down:shall consist principally of down::
fiber and/ob small, light, and; ﬁuﬂ’y, ‘waterfowl feathérs, and:thatthe
15%: .tolerahce .shall Aptreontaih am excess of 2%»each, ory 5% m theu

forelgn fmaterml : : P w b
( b):When 4 plllow is represented a$ e mixtire of down and feathers; .
orias - mixture:of fedthers) any propertiony or'aggregaté. of propors:
tiens! of theufilling | material.at | variance:withi the: representation;:
but. within the 5% tolerance;shall iot:contain in'excessof 2% each; or*
5% in-the aggregate,iof quill pith; quill ﬁ‘agments itrash; or; foreign
material: -It is furtherprovided with: regard: to.mixed ﬁﬂmg‘ mate:
rials that; unless 'didclosed;not more:than '5%: thereof shall- con51st of
crushed;chopped; quill, or: dumaged feathers. s v riitsaiiig o0 hoting
Finally; thé rules prévide that; in-testing feather land; do.ml.‘contentﬂ‘.l
of pillows, samiples of equal weight and: size shall be idrawn from three
locations in: each'pillo, ithat: the saimples shall:be thoroughly miixed;
- and that not less than three grams of the resulting mixtures:shallbeo
testedl::;iAbledst twoipillows of-the same typerdre vequiredito be testdd
sepamtely -with:thé: conclusions te be drawn therefrom to - be based: 011'
anaverage of; the testiresultsis Loioitione sl oo "
iAs: prevmusly« 1nd1cate¢ litriwas sb1pu1ated thatithe qua,hﬁcatmns.of )
expeért withesses appearing:in support:of theicomplaint and in lopposi-1}
tiom thefeto:in’other related cases; Where such quahﬁcsmons appeared:”
as = mafter of record in-edch, would be considéred as:part: of the record:*
in the instant ease.; From the composite record resulting; thefollows
ing :facts withe. refrard to! quahﬁcatlons of the two ex‘pert "witnesses’!
appearing herdin areestablished.= /1] * * dmed hisren '
The expertrcalled: in:support of the complamb testifisd: thati hie has
beexn: 'employed byithe State of Maryland; Department ‘of Healthysince::
1916:in/ various capacities  and that-he has been’ Ghief, Division: t)‘_f'
Bedding -and Upholstery-sinee' June 'of 1924; Wihen' he startéd iy
charge of bedding and upholstery, in 1924, he had to do all ingpeeting;
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sampling and testing of materials. He has, therefore, had practical
experience in each of those categories. His staff now consists of a
secretary, two inspectors, and two qualified analytical chemists. His
office has made thousands of feather analyses. The record also dis-
closes that he is widely acquainted with the manufacturing processes
in the industry and that he has been in every plant processing feather
and down in the eastern part of the United States, except one, includ-
ing the plant of respondents herein and plants of respondents in re-
lated cases. He is familiar with the processes of separation of
feathers in the raw state into various grades and testified he had seen
it done in every plant but one in the eastern United States.

The expert called as a witness for respondents testified that he has
been employed by the United States Testing Company, Inc., since
September 1948, and that he worked for the company in the summers
of 1942 and 1943. He graduated from Seton Hall College with a
degree in chemistry in 1953. At the time of his testimony he had made
or supervised about 100 analyses or tests of feather samples since his
graduation in 1958, e also testified that he has been testing pillows
for about five years. Both he and his brother are directly responsible
to the manager of the textile department. His brother is supervisor
of the dye laboratory and the witness works under him “as more or
less an assistant supervisor.” The United States Testing Laboratory
started out primarily as a silk testing house and now has engineering,
electronic and psychometric departments as well as textile, chemical,
biological, and bacteriological laboratories employing about 500 peo-
ple. Feather testing is but a relatively small part of the company’s
over-all activities.

The record discloses that the witness in support of the complaint
customarily followed the sampling and testing procedure contemplated
in the trade practice rules mentioned above and that that method
generally is approved by all States with labeling laws. Unopened
pillows (with seams intact) in condition similar to when placed for
sale in retail stores were delivered by a member of the Commission’s
staff to a chemist-analyst in the witness’ office. The labels therson
were initialed and dated by the recipient. The pillows were then
turned over to two laboratory chemists “with instructions to be par-
ticularly careful because * * * [these were] cases which might come
up for hearing at a later date.” In each other’s presence a single
incision was made in each pillow submitted for sampling. This had
been the practice in the witness’ office for thirty years. The chemist
who was to make the analysis then diew a sample from each pillow
as follows:
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“A handful [of about three grams] was taken from the portion of
the pillow nearest to the opening, placed in a cardboard box about
three times the size of an ordinary shoe box; a second handful was
taken from about the middle of the article, and a third handful was
taken from the end of the article opposite to the opening. These three
handfuls were then thoroughly agigated (sic) and a sample weighing
approximately three grams was drawn [in pinches] from different
portions of the box in which the three samples had been placed.”

The sample thus obtained, the feathers, down, etc., was placed upon
a wooden tray with three glass sides to prevent dissemination of the
sample by air currents, the side towards the analyst being open. The
sample was picked apart manually, tweezers with ivory tips being
utilized to avoid the effect of static electricity and the various types of
feathers and down were placed in glass beakers. The pith, quill
scales and any miscellaneous material similarly were separated. Each
feather was picked out individually with nothing else adhering to it.
The analysts by training and experience were qualified to determine
the characteristics of those feathers. Where characteristics of a
feather were inconclusive, microscopic examination was utilized to
place it in the proper category. Material in each beaker was then
examined by the witness and by two inspectors, all three of whom
agreed that the beaker with down contained nothing but down, the
goose feather beaker nothing but goose feathers, etc. Each separation
took from four to five hours and the witness testified that while the
separation is a slow procedurs, it is not difficult. The contents of each
beaker were then weighed on a chain-o-matic scale and weight per-
centages calculated. All five employees in the department usually
looked at each sample after separation and, in most instances, all five
initialed analyses reports indicating their approval of the separation
and of the approximation of percentages stated therein.

Reports and physical exhibits on each pillow were then prepared
and sent by the witness to the Commission and subsequently intro-
duced in evidence. While the witness was “not present at all times
when all of these procedures were followed through,” the record
clearly establishes that the testing and analyses were performed
strictly according to his directions and under his direct supervision.

Respondents’ witness testified that he analyzed contents of the pil-
Jows from the standpoint of percentages as well as quality and that
with regard to tests made by him they were performed on samples
delivered to him by respondents in sealed containers. The samples
consisted of feathers and down removed from each pillow from open-
ings, or slits, made in the seam on each of three sides of each pillow.
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‘of the practices described in;them; expressly provide that/down.fiber
shall be included in the 15% tolerance allowance. The witness in
‘support of the complaint, in' his'analysis of respondents pillows repre-
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Respondents also represent that their pillows designated “Chatham®”

are: S

ALL NEW MATERIAL consisting of 50% Crushed
Chicken Feathers 509, Crushed Duck Quill Feathers.

and pillows designated “Spring” and “Keystone” are :
ALL NEW MATERIAL consisting of 509 Crushed Goose:
Quill Feathers 509, Crushed Turkey Feathers.

At to the “Spring” and “Keystone” pillows, the respondents’ expert
made no analysis and testified he had written respondents to the effect
that he did not feel accurate results could be given as to two of the:
samples and that “ * * * we have attempted to analyze them and
have issued reports on crushed feathers in the past, but we do not feel
it is an accurate report because the crushed material is just what it is,
it is crushed material and quite hard to separate.” He stated his
opinion to be that analysis of crushed feathers would be so inaccurate
as to be without value.

The witness in support of the complaint’s analysis of two “Chatham”
pillows disclosed that they contained for the first pillow 63.7% crushed
chicken feathers, 20.1% crushed duck feathers and for the second pil-
low 48.8% crushed feathers and 88.7% crushed duck feathers. The
hearing examiner mistakenly found that the respondents’ expert an-
alyzed a sample from the first Chatham pillow only and arrived at
45.3% crushed duck feathers and 48.0% crushed chicken feathers.

The analysis made by the witness in support of the complaint of a.
“Spring” pillow showed 40.4% crushed turkey feathers and no crushed
goose feathers, fibers or quill present at all. His analysis of a “Key-
stone” pillow revealed 46.3% crushed turkey feathers and 15.8%
crushed goose feathers. The respondents’ witness made no analysis
of the “Spring” and “Keystone” pillows. Actually the analysis to
which the hearing examiner had reference was made by the Com-
mission’s witness and is in analysis of a third “Chatham” pillow. The
respondents’ witness, therefore, appears to have made no tests at all
of crushed feather pillows. The uncontroverted analysis, therefore,
disclosed that the two “Chatham” pillows represented as containing -
50% crushed duck quill feathers actually contained 20% and 38.7%
of crushed duck quill feathers, substantially less than the amount of
that type feather required with full tolerance. The “Spring” and
“Keystone” pillows clearly are mislabeled insofar as their crushed
goose quill feather content is concerned, the one “Spring” containing
no trace of goose feathers whatever, and the other containing only
15.8% goose feathers.
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The hearing examiner found that the crushing or curling process isa
mechanical means of giving a twist or curl to a certain type of feathers
to increase resiliency and to prevent matting, thus improving pillow
quality. He further found that the method involves the placing of
alternate quantities of different types of feathers from their separate
containers into the cropper of the curling or crushing machine; that,
because of the nature of the types of feathers used in this process, they
frequently appear in pillows being filled as lumps or slugs without
ever being separated or mixed; that a crushed feather pillow is the
cheapest industry product; that in the minds of the public there is very
little distinction among the various kinds of crushed feathers, whether
goose, duck, chicken, or turkey; and that, as to utility, crushed land-
fowl feathers are better than crushed waterfowl feathers, with crushed
turkey being considered better than crushed chicken feathers. He con-
cluded also that: “It is impossible to separate and analyze crushed
feathers accurately.”

As to pillows represented as containing crushed feathers the hearing
examiner found no reliable, probative, and substantial evidence to show
any public interest either in the matter of labeling or price-listing, or
in distinguishing between the various kinds of crushed feather content;
that, therefore, there had not been shown any violation of the act
through misrepresentation insofar as respondents’ “Chatham,”
“Spring” or “Keystone” pillows are concerned. The charges, in his
opinion, not being supported by the evidence and there being no public
interest, the hearing examiner dismissed the complaint herein.

The record shows without a doubt that there is a difference in publie
preference as between landfowl and waterfowl feathers and that the
preference decidedly is for waterfowl—“goose feathers and goose down
are very decidedly preferred by consumers.” In similar vein the wit-
ness in support of the complaint, testifying as to whether one type of
crushed feather is better than another, stated that:

“It depends entirely on whether the customer decides he likes, de-
sives a hard pillow or a soft pillow. Crushed turkey and chicken
feathers produce a softer filling material than crushed goose and duck
quills; and the medium pillow, between hard and soft, would be one
that contained both chicken or turkey and goose and duck quills.”

There has been no showing here that the public has any different
feeling or prefevence as to utility when feathers are crushed. Having'
a preference for waterfowl feathers, they are entitled, when they see
50% crushed goose or other waterfowl on a pillow label, to get what.
they intend to purchase.
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To the extent that. the findings of f‘lCt contalned 1n the hearma
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pressed herein, and .in:.the Commission’s opinion. in.the matter. of
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as.N. Sumel grade & Sons, Docket No: 6135, such findings are affirmed.
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: FINAL ORDER

Counsel in support of the complaint having filed an :yapjﬂeel ‘from
the hearing examiner’s initial decision dimissing the complaint in this
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proceeding ; and the Commission having rendered its decision affirming
in part the findings of fact containéd.in thé initial decision, but re-
versmcr the conclusmns and ord cont ined therein:
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Decision 31 F.T.C.

Ix tar MATTER OF

BERNARD H. SUMERGRADE ET AL. TRADING AS
N. SUMERGRADE & SONS

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 6135. Compleint, Oct. 28, 1953—Decision, June 30, 1955

‘Order requiring manufacturers in New York City to cease misrepresenting the
down and feather content of their pillows on labels affixed thereto or
otherwise.

Mr. Ames W. Williams for the Commission.
Lowenstein, Pitcher, Spence, Hotchkiss, Amann & Parr, of New

York City, for respondents.

INITIAL DECISION BY J. EARL COX, HEARING EXAMINER

The complaint charges that the respondents have violated the pro-
-visions of the Federal Trade Commission Act by misrepresenting the
.contents of feather pillows which they manufacture and distribute in
-commerce. ’

After the filing of an answer, hearings were held, in which testi-
mony and other evidence was presented, duly recorded and filed in
‘the office of the Commission. By stipulation all the evidence in the
.companion feather cases was made a part of the record in this case,
except so far as such evidence relates exclusively to the identification,
contents and analyses of the feather samples in each of those cases.*
Proposed findings of fact, conclusions and order have been submitted
by counsel. On the basis of the entire record, the following findings
-of fact are made:

1. Respondent, N. Sumergrade & Sons, is a limited partnership
.organized under the laws of the State of New York, consisting of
three general partners, Saul R. Sumergrade, respondent Bernard H.
Sumergrade, and respondent Harry Sumergrade. No objection was
raised to amendment of the complaint to include Saul R. Sumergrade
as a party respondent. Such amendment was allowed, and he will
Therein be treated and considered as a party respondent. There are,

1The companion feather cases are: Docket 6132, National Feather & Down Company ;
‘Docket 6133, The L. Buchman Co., Inc., et al.; Docket 6134, Burton-Dixie Corp., et al.;
Docket 6135, N. Sumergrade & Sons, et al.; Docket 6137, Northern Feather Works, Inc;;

et al.: Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather & Down Co.,
.et al. ; and Docket 6208, Sanitary Feather & Down Co., Inc., et al.



