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Ix THE )IATTElt OF

BERNARD H. SUMERGRADE ET AL. TRADIXG AS
K. SUMEIWRADE & SONS

ORDER, OPINIOX, ETC., IN REGARD TO THE ALLEGED vIOLATION OF THE

FEDERAL TRADE CO DUSSIOX ACT

Docket 6135. Complaint, Oct. 28, 1953-Dcciaion, June 30 , 1955

Order requiring manufacturers in ew York City to ('ease misreVl'csenting the
down and feather content of their pilows on labels affxed thereto or
otherwise.

Mr. Ames W. Williams for the Commission.

Lowenstein , Pitcher , Spence , Hotchkis8 , A7nann
York Cjty, for respondents.

(6 Parr of New

IXITIAL DECISION BY J. EARL COX , IIEARlNG EXA).IINER

The complaint charges that the respondents have violated the pro-
visions or the Federal Trade Commission Act by misrepresenting the
contents of feather pillows which they manufacture and distribute in
commerce.

After the filing of an answer, hearings were held , in which testi-
mony and other evidence was presented , duly recorded and filed in
the offce of the Commission. By stipulation all the evidence in the
companion feather cases was made a part of the record in this case
except so far as such evidence relates exclusively to the identification
contents and analyses of the feather samples in eac l of those cases.

Proposed findings of fact, conclusions and order have been submitted
by counsel. On the basis of the entire record , the following findings
of fact are made:

1. Respondent, K. Sumergrade & Sons, is H, limited partnership
,organized under the laws of the State of Kmv York , consisting of
three general partners , Saul H. Sumergrade , respondent Bernard H.
Sumergrade, and respondent I-Iarry Sumergrade. X 0 objection vms
raised to amendment of the corn plaint to include Saul R. Sumergrade
as a party respondent. Such amendment ,,,as allm,ed, and he ,vill
herein be treated and consiclerecl as a party respondent. There are

1 The companion feather cases Ilre: Docket 6132, :Kational Feather & Down Company;
Doeket 6133, The L. Buchman Co., Inc., et a1.; Docket 6134 , Burton-Dixie Corp., et al.;
Docl;et 6135, X . Sume1'gl'aci(' & Sons, et Rl.: Doeket 613i, orthel' FeaTher \1"01'1;:8. Inc.,
,et !I!.; Docket 6161 , The Salisbury" Co. , et al.; Doeket 6188 , Globe Feather & Down Co.,
et al.: fincJ Docket 6208, Sanitarr Feather & Down Co" Inc. , et al.
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in addition , limited partners in the nature of trusts of which the gen-
,eral partners are trustees and other members of the Sumergrade
family are beneficiaries. These limited partners are not included as
respondents in this proceeding.

Respondents Bernard H. Sumergrade, Harry Sumergrade and Saul
R Sumergrade are copartners trading as . Sumergrade & Sons, with
their offce and principal place of business located at 191 Cypress

t\venue, l\ mv York 54 ew York.
2. Respondents arc nmv, and for more than onc year last past have

been , engaged in the manufacture of feather pillows and other feather
and down products , which they sell to dealers for resale to the general
public, and have caused and now cause their said products , when
sold, to be transported from their place of business to purchasers
thereof located in various other States of the -United States.

Respondents maintain, and at all times mentioned herein have

maintained , a course of trade in said down and feather products , in
commerce , among and between the various States of the lJnited
States.

3. In the course and conduct of their aforesaid business , respondents
are now , and have been , in substantial competition in commerce with
other partnerships and with eorporations, firms and individuals en-
gaged in the sale and distribution of feather and dmvn products
including pillows.

4. In the course and conduct of their aforesaid business , respondents
11ave caused labels to be affxed to certain of their pillows purporting
to state and set out the kinds or types and proportions thereof of
fining material contained therein , and have similarly identified in
invoices the composition of such filling material. On the.se labels and
invoices , respondents have made representations with respect to their
pillows designated "ICing," as follows:

ew-50% -White Goose Down,
GO% \Vhite Goose Feathers

and with respect to their pillmvs designated "Ajax
Xe\v-20% Goose Do\vn,

80% Goose Feathers

.and with re,spect to their pillows designated "Dayton
New-500/ Down

50% Duck Feathers.

5. Through the use of the aforesaid statements appearing on the
Jabels affxed to said piUmvs and on invoices therefor, respondents
have represented that the filling material in the pillows designated
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:tities' of cluck or chicken feathers. These feathers areusua!1y pur-
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200 pounds each at 90 per pound , t.he feathers being Formosan grey
goose feathers , 90% clean , maximum 20% duck feathers , 5% chicken
feathers 3% quins, minimum 30% down. Orlental feathers are pur-
chased on the basis of these representations, without sampling.

(2) After raw feathers are procured by the manufacturer they
are thoroughly washed , dried and fluffed up. Then they aTl sorted
by means of a machine which separates the various constituents of the'
feather bulk by a blov,- ing or suction process. 1. he feathers are put
through the sorting machine in lot.s of fifty pounds. The, down , being
lighter, is mOTe readily blown over the baffle in the sorting machine
and passes into its particular bin or containcr. Then follow the
downy-type fcathers, and the various other feathers , in appropriate
classifications according to weight or specific gravity, each into 
specially prepared container. By this process it is reasonably practi-
cal to segregate a high percentage of down , but in down, as in the
other classifications , there are. always some feathers which are inap-
propriate to the particular classification. In the downy- type feather
receptacle will be some pure down and some heavier-type feathers.
Similar discrepancies will occur in each of the other classifications.
It is impossible to separate, feathers according to type of fowl or to
rcmove inferior or second-hand feathers. The only possible separa-
tions are those which can be obtained by the application of the prin-
ciples of specific gravity. Feathers of the same degree of Jjghtness
will go over the baffe at the same time , irrespectiye of the kind of
fo,,' l from which they may have been plucked , or whether they are
new or use,

(3) The down and feathers thus sorted and placed in separate con-
tainers have no uniformity or homogeneity; the heavier feathers wi11
be at the bottom , the down at the. top of each container. Although
there be a vigorous agitation of the feathers and c1mnl in a storage

bin , the resulting mixture will at no time be of uniform content
throughout, and no mixture of feathers and clown js or will remain
uniform or constant throughout its bulk ,Vhen l pillow order is
to be made up, the manufacturer puts into the filling bin the number
of bags of each type of feather requisite to obtain the. desired mixture.
The. filling bins usually are approximately 5 x 10 x 1:2 feet in size
nnd hold up to 350 or 400 pounds of feathers. Tm) or three hundred
pairs of pillows may be filled out of one rnixtllre , and it is not unusual
fol' a manllfacturer to fill from t\Yelye. to fourteen hundred pairs of
piJlows during a c1a.y.

(4) During the filling pl'oc.ess , the feathers are ngitatecl by means
of "\yooc1en forks, and the pillows nre filJecl by suction. The pl'OpOl'-
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tion of down and feathers that go into each piJ0w depends partly,
of conrse, upon the filling-bin mixture , but also to a large extent npon
what part of the bin the filling suction reaches. Even with the exer-
cise of the greatest care , pillows filled from the same bin will vary
in content. Those being fi11ed from the bottom of the bin will con-
tain the heavier feathers , and the greater amounts of pith , scale : and
other extraneOllS rnatter. The exact amount or proportion of down

and feathers going into any particular pillo,,' cannot be controlled
by mechanical means. The expert whose testimony was presented in
support of the complaint stated that the contents of pillows fi11ed
from the SRIne bin will vary as much as :10%; that the same per-

centage will not be found in any two pillOlYs; that the mixture in each
pillow will vary from the mixture in the filing bin; that if anyone
pillow shoulu contain exactly the same percentage of feathers a,
dmYll as that originally placed in the filling bin , it would be pure
aecident; and that t.he closest practical indication of the contents of
a pillow product of fl manufa,eturer and the correctness of its labeling
will rcsult if several different pillows are sampled , preferably pillows
obtained at difierent times and places.

(5) The samc diffculties arise in analyzing the contents of a single
pillow. Except by pure accident , no two samples "ill have the same
content; so there is no sure or positive method of measuring the con-
tents of feather pillows with sc.ientific accuracy, other than by taking
all of the content out of the pillow anl1 separating it into its com.

ponent elemcnts, then weighing each elemcnt. Such a process is so
completely impractical that , usually, a test. is made by opening the
pillmv- ticking and taking samples from thrce different portions of
the pillow. These sa.mples are thoroughly mixed and a smaller test-
ing sa,mple , of whic.h the analysis is to he made , is taken from this
mixture. The expert. "ho testified in support of the complaint selected
three samples from the opening by inserting his lmnd and reaching
to different portions of the pi11ow. Samples selected by the respond-
ents were obt.ained by taking a small quantity of feathers from each
of three openings in each pillow. The hearing examiner was present
when respondents ' samples were taken. As each opening was made
in the pillow-ticking, some down escaped , anl1 as each ,vithc1rawal

was made , more down eseaped before the sample could bc enclosed in
a container; "hilc the feathers , being he 1Vier and bnlkier , were easier
to reta,in. No sample can be exactly representative of the original

content of the pillow , just as the content of no one pillow ean be exactly
representative of the original mixture in the filling bin. The average
sample for analysis weighed approximately 3 grams, representing bc-
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tween % and 'l of 1 % of the contents of a piUaw , and the appearance
of: a single heavy feather in a sample-of this 'size

:' 

would make 'as' much
as 4% diJIerence. ;n the'fi,tal' result. This method is far from satis-
factory,. and theresrilting -percei-tages ' are ,1l0t conclusive.

(6) The crushiugor cur1ilig process is a manner of giving a twist
or curl tolandfowl feathers : such as chicken and turkey, toiilcrease
their 'resiliency a:nd tend. tiC 'prevent-their matting, fLl1tlthus. inlprove
their quality fot' use as pilow"filling JJateriaL'l: amc process is
applied to waterfowl 'luiU feathers (thaH , feathers from the wings
and tails : of'ducks' and geese) , which: otherwise; would, not be: 5tuitwble
for piJbw fl1ling' matel",d. A consider,,ble :unountoffiber :pithand
scale., resultf11om - the ' crushi11g'

, '

and arecabried L over: 'into the' filling
'mixture: ' As to'utiltj,"cnishet1.J",nd1owl' feathers . a!'ebetter than
orushe(I' waterfowl :feathets,and 'ortlsbed turkcyfeatheFS are better

. than etus)jed.chickeidMthei's. :'

' :

Tliemixture of ctushet1feafthers:is' madeby weighing. out the 'proper
. prbp'JItions' of .the. 'Iatiows, kilJds' oVanlShed' cfmibhem that arc :to be
mixed

, '

a\1d" taking fdternrtte' hantHllls -of, fehthBi fr(!n1! :tholsep8.'atc
containers and throwing these- into theJhopper oftb:e:euhling:or'crush-

. ing' maohiMi" Becal1 e of th U!1tui'e' of these: Itn'gcr. fea,thers, theyfre-
qllently gbtht'ol1gh the 'hopper in Iwi,pS,"so that it, i inlpossible,to
get a' lui1'ttte with" ariY' degpee tif honlOgeneity. ' Despite agitation ,in

;nliXing, slngi" of chicken 'Ot turJiey;feathet's'andslugsofquil1Cfeathet.
wil g"t hito the' pi1ows withDutevet'behlgiseparated or mi"ecl. ' The

I label "Gi'1Tshed: -Feathel's '1, ' S11O\\ ng:, .the

; '

typeS', of: fe,lthers! ' used
jnclicate- l1o Yilore' thallthat- the rHixtul'e 'was mado:, rbnr the t)ipes: ,
kinc!s,,,f .feruthers:st.ated ,on th" JabeL 

Itis:impossible tb separate and luialyze ctt1shed feathers acCurately.
A pi11o,, ,fil1"tt with'crnshed'ieatheiisis the ' cheapestpradUd' ofthe

'industtyi'a:i.) ,in the' minds iof:hc geileral pliblic; there is very little
distinction.amongthevarious kinds ofcFusJ:ed'feathers , whether goose
fluck, chicken, 'or turkey'" il'he' expert .wl,o testified iii' sllpport of the
complwilJ' indicated' that piJ1ows. iiled :wit;h. Cl'llshed. feathets . are ' the
least desirable of.allpillbws; alJd'are th iowest' clttss of pil10ws on the
market, Il1his,opinion;iit is impractical 'to Ilttell1pt to distinguish
between: the various ' types ofcrl1shed 'feathers' in any batch of such
l)ill:o-ws

, '

f1hd;he i 8uggested:. t1llfing:the i cours of ihis tests ' for the- Com-
1Ii sionthat '110 .f11rl:herp\lowsfi11M with crushed .feathets. be sent
to;hh11fQ;" llhJ'ysis.. 

(1-)" Oil the bas1s:o'ftheforegoillg"the, conclll$ion' is,il1oscapable that
asa l:iraetical'mattei;i the 'contents. or feathel' piUows cannot ' be. ac-
cul'll, tely' labeied. ' 111' fact; , to' requlr'eaGcul'a:t'e:labeHng asto, content' o'f
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a product such as feather pil1ows , which , by nature, vary constantly
and at random in content, is to require an impossibility. No manu-
facturer of feather pi1ows could comply with such a requirement ex-
cept by analyzing the fi11ing of each pilow individual1y. Obviously
that is an impossibJe task. Incidental1y, it points up the dangers in-
volved in attempting to reaeh a conclusion as to pillow content on the
basis of testing two pi110ws out of a batch that may have included one
hundred or two hundred pairs of pil1ows.

(8) Despite these facts , however, some 28 States have labeling
requiremcnts with which pillow manufacturers must comply; and the
Federal Trade Commission, on April 26, 1951 , promulgated Trade
Practice Rules for the Feather and Down Products Industry, which
undertake to interpret the \ct and express the Commission s policy

with respect to the practices complained of in this proceeding. Al-
though these Rules are not binding upon the hearing examiner, they
should be given careful consideration in applying the law to the facts
of this proceeding. The pertinent parts of those Rules applicable
thereto are as fol1ows:

RULE 3-rnE TIFICA'rION A?\D DISCLOSURE OF RIND AKD TYPE OF FILLI m MATERIAL
JS I DUSTRY PROD CTS

1. In the sale, offering for sale, or distribution of industry products , it is an
unfair trade practice to misrepresent or deceptively conceal the identity of the

kind or type of fillng material contained in any of such products, or of the kinds or
types, and proportions of each. when the fillng material is a mixture of more
than one kind or type. Such identification and disclosure shall be made by tag
or label securely affxed to the outside covering of each product and in invoices and
all advertising and trade proilotionalliteraturc relating to the product; and when
the fillng material is a mixtnre of more than onc kind or type , each kind and
type shall either be listed in the order of its predominance by weight, or be

listed with an accompanying disclosure of the fraction or percentage by weight of
the entire mixture which it represents.

II. Identification of the kind and type of feather and down stock by use of any
of the terms listed and defined below wil be considercd proper when in accord
with the definition set forth for such term:

Dcfinition,'r :
(a) Down: The undercoating of waterfowl, consisting of clusters of the light

fluffy filaments growing from one quil point but without any quil shaft.
(b) Down fiber: The barbs of down plumes separated from the quUl points.
(c) Waterfowl feathers: Goose feathers , duck feathers , or any mixture of

goose and duck feathers.
(d) Peat hers (or Natural FeathenJ): Bird or fowl plumage having quil shafts

and barbs and which has not been rrocessed in any manner other than by washing,
dusting, and sterilzing.

(e) Quil feathers (or Quils): Wing feathers or tail feathers or any mixture
of wing and tail feathers.

423783--58--
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(1) C1'tshed feathers: Feathers which have been processed by a crushing or
curling machine which has changed the original form of the feathers without
removing the quil.

(h) Feather fiber: The barbs of feathers which have been completely sep-
arated from the quil shaft and any aftershaft and ,,-hicb are h1 nowise joined
or attached to each other.

(j) 

Damaged feathers: Feathers, other than crushed, chopped, or stripped

which are brQken , damaged by insects , or otherwise materially injured.
III. Tolerance: (a) Subject to the restrictions and limitations hereinafter set

forth, the fillng material of an industry product llay be represented as heil1g of
but one kind or type when 85% of the weight of all fillng material contained in
the product is of the represented kind or type; or may be represented as being

of a mixture of two or more kinds or tYIJeS with accompanying disclosure of a
fraction or percentage of the weight of the entire mixture represented by each if
the fraction or percentage shown is Dot at variance with the actual proportion

of the weight of the entire mixture represented by each such kind or type by more
than 15% of the stated fraction or percentage. (The tolerance proYidec1 fell' in
this paragraph III is to be understood as being an allowance for error and as

not embracing any intentional adulteration.

Limitations and Restrictions

(b) When the fining material of an industry produd is represented, directly
or indirectly, as being wholly of down , any proportion within the tolerance per
centage provided for in (a) aboYe which is not down shall consist principally
of down flber and/or small , light, and fluffy waterfowl feathers , shall contain no
quil feathers, crnshed feathers , or chopped feathers, and shall not contain dam-
aged feathers , quil pith , quil fragments, trash , or any matter foreign to feaTher
and down stock in excess of 2% by weight of the fillng material contained in the
product , or which in the aggregate exceeds 5% of such .weight.

(e) When the flling material of an industry product is represented, direetly or
indirectly, as being wholly of a mixture of do\vn and feathers , or of down and
more than one kind or type of feathers, or of feathers of more than one kind
01 type, and proportion, or the aggregate of any proportions, of the filing ma-
terial of the product at variance \vith the representation , but within the tolerance
percentage provided for in (a) abo'Ve , shall not contain quil pith , quil fragments
trash, or any matter foreign to feather' and down stock in excess of 2% by weight
of the flning material in the product or which in the aggregate exceeds G% of
such weight; and , unless nondeceptively disclosed in the representation , not in
excess of 5% by weight of the fining material of the product shall consist of
uushed feathers , chopped feathers, quil feathers , or damaged feathers.

Note. It is the consensus of the industry that determination as to whether any
representation is violative of the provisions of this Rule should be based on an
average of the results of tests of at least two products of the same type when
same are readily available for testing, .. * *
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RULE 5-SECOXD-HA::D FEATHEHS, DOWX, AND OTHER CO:HPONEXTS

To offer for sale, sell, or distribute any industry product containing any com-

ponent which has previously been used in any product , or TIRed for any purpose

without clearly disclosing; that fact in describing, advertising, labeling, invoieing
and sellng such product, and in all representations concerning the product, is an
unfair trade practice. It is likewise an unfair trade practice to misrepresent

or deceptively conceal the type, kind, or amount of such ('omponents , or to nse
with reference to said products tlescriptive \yords , phrases , labels, or other repre-
sentations which have the capacity and tendency or effect of misleading or de-
ceiving purchasers or prospective purchasers concerning the effect on said 

nw.-

terial -of such prior use or concerning the type, extent , method, or effect of

any reprocessing, renovation, or resterilization of such material.

The Rules further provide that samples of equal weight and size

be drawn from at least threc diiIcrent locations in the product; that
such samples be thorollghJy mixed; and that a test be made of not Jess
than 3 grams of the mixture. Application of the law and a reasonable
interpretation of these Rules to the facts of this proceeding results in
the follmving:

C ondusions :

1. The test procedures adopted and fo11owed by the experts who

made the analyses of the piDow contents in this proceeding comply
with the Trade Practice Rules.

II. Respondents

' "

King " pi110ws contain more than 50% white goose

feathers , but less than one-half of the 50% down which they are repre-
sented to comain. The down content of the two pillows tested , based

on the average of four analyses , amounted to only 17.25%.

Respondents ' analysis made no mention of second- hand feathers
but the analyses made by the expert who testified in support of the
complaint showed , respectively, 4. 8% and 8.0% of second-hand goose
feathers in the tw'o pi11ows. The record indicates that the second-

hand fcather content of the3e pillows may have been unavoidably
present, yet the rules, if not the law, require that the second-hanel

content be disclosed, and no percentage of tolerance is provided.

There was a complete failure on respondents' part insofar as disclos-
ing on their labels the second-hand feather content of their pillows
was concerned. But even if this failure be disregarded , the pillm',-

labels were false and deceptive in that they do not disclose the correct
actual dmnl content.

III. Respondents

' "

Ajax" pilloTfs , represented as containing :?O

new goose down and 80% goose feathers , actualJy contained less than
5% down, and the feathers were predominantly duck, not goose. Re.
spondents asserted that the white duck feathers were in the "Ajax
pilJows through the mistake or error of one of their employees, and
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therefore, that the mislabeling of these pillows should be disregarded.
Respondents ' contentions wi11 be respected , and no conclusions wil be
based on the analysis of the contents of the "Ajax" pi11ows. Any
order, however, based on the mislabeling of other pillows will be ap-
plicable to "Ajax" pillows as we11 as to all other of respondents

pillows.
IV. Respondents ' "Dayton " pillows, represented as containing 50%

new down and 50% new duck feathers, contained less than 17.
down (the average of four analyses was 14.03%, the highest being
17.3%, the lowest 10.3%). The duck feather content varied from
71.5% to 87.1%. These pillows were unmistakably mislabeled.

V. The labeling and representations hereinabove found to be false
(Conclusions II and IV) constitute unfair trade practices, are to the
prejudice and injury of the public, and constitute unfair and deceptive
acts and practices and unfair methods of competit.ion in commerce.

VI. The use by respondents of the false and misleading statements
on the labels affxed to their pillows has had and now has the tcndency
and capacity to mislead and deceive dealers and the purchasing public
into the erroneous and mistaken belief that such statements are true
and to induce the purchase of substantial quantities of said pillows
because of such mistaken and erroneous belief.

VII. This proceeding is found to be in the public interest, and the
foJ1owing order is issued:

It is ordered That respondents Bernard H. Sumergrade, Harry
Sumergrade , and Saul R. Sumergrade, copartners, trading as N. Sum-
ergrade & Sons , their agents , representatives and employees , directly
or through any corporate or other device, in connection with the offer-
ing for sale sale or distribution in commerce, as "commerce" is defined
in the Federal Trade Commission Act, of respondents ' feather and
down products, do forthwith cease and desist from:

Misrepresenting in any manner, or by any means , directly or by
implication, the identity of the kind or type of filling material con-

tained in any such products , or of the kinds or types , and proportions
of each , when the filling material is a mixture of more than one kind
or type.

ON" AP!'EAL FROM INITIL DEOISIQN

By SECREST, Commissioner:
Respondents have appealed from the initial decision which was fied

by the hearing examiner at the conclusion of hearings at which evi-
dence was presented in support of and in opposition to the allegations
of the complaint.
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The initial decision held that certain labels affxed by the respondents
to their feather and down pillows and statements in invoices therefor
which purported to show the types and proportions of their fillng
materials were falSB and had the capacity to mislead purchasers. The
hearing offcer additional1y found that respondents ' acts and practices
in those connections have constituted unfair and deceptive acts and

practices and unfair methods of competition in commerce and he held
them to be unlawful under Section 5 of the Federal Trade Commission
Act. The order contained in the initial decision would require re-
spondents, in connection with the offering for sale and distribution
of their feather and down pil10ws in commerce, to ceaSe and desist
from misrepresenting the identity of the type of fining material con-
tained therein or the types and proportions of each when the fillng
material is a mixture of more than one kind or type.

Respondents urge that the samples of fillng materials which were
analyzed and were reported on in the course of the hearings do not
accurately reflect the contents of the particular pi10ws from which
thcy were taken and that, even if it were concluded that those samples
were representative of the tested pi1ows, such pi110ws should not he
regarded as necessarily representative of pi10ws genera11y produced
and sold by the respondents under the trade names adopted by them.

Among the pi110ws manufactured by respondents are those dis-
tributed under the names of "King,

" "

Aj ax" and "Dayton " t.he down
contcnts of which were respectively designated on their labels as 50%,
20% and 50%. Samples comprising several grams of filling material
obtained from two pi10ws in each category were analyzed and testi-
mony relating to analyses as independently conducted by two groups
of technicians was received into the record. One group performing
the separation and weighing procedures comprised personnel of the

Division of Bedding and Upholstery, Maryland State Department of
Health, their work being conducted under the supervision of the
Chief of that Division who subsequently was ea11ed as a witness in this
proceeding by counsel supporting the complaint. Cal1ed by the re-
spondents was the chemist who had supervision of analyses performed
by United States Testing Company, Inc. , Hoboken , New Jersey.

The test data submitted by both witnesses showed that thc samples

of the fi11ings which were ex.,mined contained substantially less down
than the amounts designated on the labels. Respondents ' King pi1ows
for example , were labeled as 50% white goose down and 50% white
goose feathers and as composed of new materials, but the sample
analysis performed by the Division s technicians revealed, among

other things , a down content of 20.2% for one pillow and 18.0% for
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the other. The test results or the United States Testing Company,
Inc. , on samples secured from the same pi1ows, were reported as
15.2% and 15.6%.

Only through analysis of its entire contents can the exact propor-
tions of varions filling materials contained in a pi10w be determined
with scientific exactness. In view of the inordinate amount of time
required for separating such a. large mass of minute constituents
projects in that respect have long been regarded as unfeasible. On
the other hand, however, a procedure entailing careful withdrawals of
three separate samples from different parts in a pi10w and thoroughly
mixing them , and subjecting ft random sample of several grams of that
mixture to separation and analysis , appears well designed to afford ft
representativc sample of the filling contained in a down and feather
product; and analytical studies so based a.re especially conclusive
when corroborated by a separate analysis of a related product. The
foregoing procedure was followed by the personnel who performed
the Division s testing work. ,Ve think the sampling methods followed
there were valid and hold that such analyses constitute probative
evidence as to the percentages of filling materials contained in the
sample pilows.

IVe turn now to consideration of respondents ' contentions that the
pillows which were sources of the test samples should not be regarded
as representative of respondc!lts production of those particular brands
of pi1ows. It is true that the percentage of each filling material
component of a particuJar pi110w is not likely to correspond precisely
to the proportions of down and feathers contain eel in the mixture from
which the product was fi11ed. This occurs because down and feathers
have no uniformit.y or homogeneity. After cleaning of the raw stock
the constituents of the clown and feather mass are sorted by a blowing
cr suction process and while it is reasonably practicable to segregate
a high percentage of down , marked discrepancies occur in the feather
classifications. Later, when thE; materials are blended in the mixing
bin , gravity forces tend to separate the lighter down from the feathers
and to separate light feathers from heavier ones. Thus , in the filling
of large numbers of pi1ows, particularly under mechanical methods
the proportion of down and feathers afforded depends not only on the
filling blend blrt also varies with other factors , one being the height in
the bin from which the suction machine happens to be drawing fi11ing.

The fi11ing material in the lower sections of a conventional sized bin
suffces for a substantial number of pi11ows.

The foregoing considerations cvcr are not primarily control-

ling to determination of the issues here, nor is it mat.erial that some of
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the pi110ws fi11ed during the course of the various "runs" in which the
test pil10ws were processed may have contained larger proportions of
dOV.'1 than the sample pjJlows. Controlling, however, is the circmn:-
stance that the latter did not contain the amounts of down represented
on their labels and that the shortagcs in those respects suhstantia11y

exceeded the tolerances recognized under Rule 3 , subparagraph III.
(a) of the Trade Practice Rules for the Feather and Down Products
Industry, which rules , while not having the force and efl'ect of law
represent the considered judgment of the Commission a,11c1 the indus-
try jointly as to the unfairness and the unlawfulness of the practices
described in them. The tolerances recognized nnc1er the Rule are
those not varying over 15% from the actual proportion of the weight
of the entire mixture represented by each kind or type of fining.

Other exceptions are directed to the initial decision s conclusion as
to the presence of second-hand feathers. The test data submitted by
the witness cal1ed by counsel supporting the complaint indicated that
second- hand goose feathers constituted L1.8% of the sample taken from
one of respondents' King pi11ows , and 80/ from the other. The
reports submitted by the w' itncss ca11eel by the respondents stated that
the filling materials \yerG appa,rently new materials. The feathers
used in those pilJo\\'s \yere obtained from European sources where it
is apparently a common practice to mix previously used feathers with
new feathers. "\Vhile the amounts of seeond-hand feathers revealed
under the JHaryla.nd tests tend to negate possibilities of intentional
adulteration , they nevertheless correspond to those sometimes found
in importations from Europe. In the circumstances here, including
due rega.rd for the extensive experience of the personnel performing
those studies and t.heir apparently superior quaJifications , in the aggre-
gate, over the respondents' expert witness , we deem the analyses
reported on by the witness caned by counsel supporting the complaint
to be the more persuasive and entitled to the greater weight. Hence
we concur in the hearing exa.miner s conclusions that respondents have
failed to disclose the second-hand feaJher conr.,ents of certain or their
pilIows.

Hespondents additionalJy state that inasmuch as the alIeged defi-
ciencies in labe1ing pertain to but six pillOiYS which were an seeured

from the same retailer, those matters '\yere erloneousJy held below to
constitute unfair and deceptive acts and practices. lIndeI' the Federal

Trade Commission Act, however, it is not necessary for the proof to
show a Jong suceession of acts hich are deceptive or unfair. It is

more than suffcient that the practices challenged in this procceding
relate to pi110ws sold undcr three different brand names and that each
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of the labels was false in one or more respects and manifestly had the
capacity and tendency to deceive. Furthermore, the pillows came
from regular commercial channels and the record contains testimony
indicating that they were apparently intact when received for labora-

tory examination.
The appeal also urges that the variations between the contents of the

fi11ing and respondenls ' labeling are unnoidable and have occurred
notwithstanding respondents ' exercise of due care. It is true that the
variations between the filJing materials of finished pilJows and those
deemed by respondents to be represented in their fi11ing mixes will
result, in instances, from matters over ,vhich the respondents have
only partial contro1. These include unsolved technical problems

relating to sorting and uniformity of mixes and others concerning
a11eged unethical practices of foreign sources of supply, and compli-
ance with State bedding laws. The tolerances recognized in the Trade
Practice Rules take cognizance of certain of these problems. The
considerations emphasized by respondents in this connection , however
do not justify deceptive labeling or false statements respecting the

essential nature of their products. "\Ve reject respondents ' arguments
that compliance with the order is impossible and are of the view that
the protection of the public interest requires tha.t we affrm the order
contained in the initial decision. 

Likewise considered have been respondents additiona.l objections to
the initial decision , including their exceptions to the hearing exami-
ner s rejection of certain of respondents proposed findings and con-

clusions. 1_ he rulings objected to appear free from prejudicial error
and respondents ' exceptions are not being granted. Thc appeal ac-
cordingly is denied and the initial decision affrmed.

FINAL onDER

The respondents having filed an appeal from the hearing examiner
initial decision in this proceeding; and the matter having been heard
on briefs and oral argument, and the Commission having rendered its
decision denying the appeal and affrming the initial decision:

It is ordered That the respondents shall , within sixty (60) days
after service upon them of this ordeT file with the Commission a report
in writing, setting forth in detail the manner and form in which they
have complied with the order to cease and desist contained in the.
aforesaid initial decision.
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IN THE MATTR OF

NORTHERN FEATHER WORKS , INC. , ET AL.

"oRDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL TRAm CO.M:r'lnSSlON ACT

Docket 6137. Compla-int, Oct. 28, 1953-Decision, June 30 , 1955

Order requiring a manufacturer in Newark , X J., to cease misrepresenting
the feather and down content of its pilows on labels affxed thereto or
otherwisc.

Mr. Ames 1V. William for the Commission.
Thacher , Profftt, Prizer, Crawley Wood of New York City, for

respondents.

INITIAL DECISIOX BY J. EARL COX , REARING EXAMINER

The complaint charges that the respondents have violated the pro-
visions of the Federal Trade Commission Act by misrepresenting the
contents of feather pi110ws which they manufacture and distribute in
commerce.

After the filing of an answer, hearings were held , in which testimony
and other evidence was presented , duly recorded and filcd in the offce
of the Commission. By stipulation all the evidence in the companion
feather cases was made a part of the record in this case, except so
far as such evidence relates exclusively to the identification, contents
and analyses of the feather samples in each of those cases.' Proposed
findings of fact, conclusions and order have been submitted by counse1.

On the basis of the entire record , the following findings of fact are
made:

1. Respondent Northern Feather Works, Inc. , is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of New York , with its offcB and principal place of business
located at 31-39 Backus Street, Newark, N. J. Respondent JOSBph
P. Jespersen (erroneously designated in the complaint as .Joseph P.
Jesperson), an individual, is the president of said corporate
respondent.

1The companIon feather cases are: Docket 6132, National :Feather & Down Company;
Docket 6133. The L. Buchman Co. , Inc. , et a1.; Docket 6134 , Burton-Db:le Corp., et aI. ;
Docket 6135, N. Sumergrade & Sons, et Ill.; Docket 6137, Korthern Feather Works, Inc.
et al. ; Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather &: Down Co.,
et al.; and Docket 6208, Sanitary Feather & Down Co., Inc., et al.


