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Decision 51 F. T. C.

IN THE MATTIR OF

COLV",IBIA BEDDING CmIPANY ET AL.

ORDER, OPIXION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FF.DER\L THADE COJBUSSION ACT

Docket G189. Complaint

, !

llar , 1934-))ecision , June 30 , 1955

Order reCjuiring a manufacturer in Chicago , Ill., to cease misrepresenting the
feather and down content of its pilO\vs on labels affxed thereto OJ' otherwise.

iJlr. Amc8 TV. rVillia1Ts for the Commission.
il1?'

. ,

o,1JLeS Pe 'lcin8 PaTke1' of ,Vashington , D. C. , lor respondents.

IXITIAL DECTSIOX BY ,J. EARL COX , REAlUXG EXA:\GNER

The complaint charges that the respondents have violated t.he pro-
visions of the Federal Trade Commission Act by misrepresenting tlle
contents of feather pillows which they lli.lllUltlcture and distribute in
commerce.

fter the fi1ing of an 1l1Ji\ver, hearings were held , f' t which testimony
ll\ oLlll:l' evidcJlce Y,Cl'e presented , duly recorded and fil( d in the omC.c

of the Commission. Proposed findings of fact , conc1nsions and orders
have ; 188n submitted by counsel. On the basis of the entire record
the follo\\ing findings of fact are made:

1. Respondent Colurnbia Bedding Company is a, corporation organ-
ize.d, existing and doing business under and by virtue of the laws of
the State of Illinois , with its principal ofrce located at 1750 Xorth
\Volcott Street, Chicago, Illinois. Respondents L. GeraJd l\:och
(erroneonsly named in the complaint as L. GeraJcl Couch) president
George 1\1. ;ilYerthol'ne

, .

Jr. "ice president , and Thomas ,Y. Hellycr
Sccretal'y- treaSl1l'el' , are the, offcers of said corporate respondent.

2. l espOJldent corporation , Colurnbia Bedding Company, maintains
factories in Philadelphia , Chicago , Kansas Cjty and Dallas , and lor
the past fifty years has engaged in the manufacture and sale of
pillows and other products, designated as c101yn and feather products
to dealers for resale to the genera.l public , \yhich products said re-
spondent hfls caused : -nhen sold ; to be transported "from the various
places or manufacture to purchasers located in various other States of
the rnited States; andllas maintained a course of tnlde in the said

proc1nds in commerce.
Hesponc1ents L. Gerald I\.och , George :JI. Silverthorne

: ,

Jr., and
Thomns 1Y, 11e11Y81' fire engaged in the manufactl1re sale and inie.r-
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state distribution of pillows and other products designated as dmvn
and feather products , only to the extent that they lmlY perform their
duties as offcers of respondent Columbia. Bedding Company.

3. In the course and conduct of their aforesaid business , respond-
ents are now, and have been , in substantial competition in commerce
with other corporations and \'ith firms , individuals and partner-

ships engaged in the side ancl distribution of feather and down prod-
ucts, incl'llcling pil1O\Ys.

4. In the course and conduct of their aforesaid business , respondents
ha,vc ( ansccl1abeJs to be affxed to certain of their pillows purporting
to state. and set out the kinds and types and proportions of filling
materials containe.d therein , and have made representations with re-
spect to their pillows designated "Harmony I-Iouse " a.s follows:

\LL XE"\v ::L\TERIAL consisting of
Duck Dowll

ALL XE\V :\IATERIAL consisting of
50% Duck Down
50% Duck :F'eathel's.

5. Through the m c of the statements a.ppearing on the labels affxed
to said pillows, respondents represent that the filling material in
some of thp pil1mys designated "Harmony J-;m: ' is composed en-
tirely of all l1(',Y cluck down and that the Jilli g material in other

pillo,,-s also designated " I-Iannony I-Iouse" is composed of 50% nCIT
duck down and 50% nmv duck feathers.

6. T,yo pillows labeled (; I-Iarmony JIOllse ': \yere obtained hy tt repre-
sentative of the Commission f'rorn a retail store of Sears Hoehnek
and Company located in Gra.nd Ra.pids Iichigan. They are two of
a shipment of ten pi11O\vs from respondents in Chicago to Sears in
1\iichigan. Thry ITcre .labeled as cont.aining 60% duck dO\Yll and
50% duck feathers. Separate analy:-,es of the contents of these pillolYs
by the Commjssion s expert showed as 1'0110\\'5:

Pillow 1 ril:o\\ Z I Cot:J;.uted
- 11e,giJt) : (b ' Weight.! a-.r'l

- n

- - -- -

PfrCCIJI l'cr
j() 4 2(), 95-- Ii i 56, , 57.

'\,

1! 'J, 9: 4
:, !J ' . '2 . 1. 
1.8 L\ 1.;1 J. 1.6

(i; OlliS GI . III"'1.e7:: - 90l

Dnckclo' '-ll
Duc!, ff' 11'
D,.m:1;c(ll Htl1tlS
Ctickcn fHJ.t.h,o--
Fcarl1er tbfT_
Pith alid scall'-

Arrou!!t 1!:jl::zf'(L-

T\yo other pil1ows , also labeled "Harmony IIOlFC. ,yere obtained
by a reprcsentatin of the Commi sion from n l'ebil store of Sears
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Roebuck and Company in :lIiulleapoJis , 1\lirmesotn. The contents of
these bvo pillows was represented as all new duck down. --\nalyses of
the contents of these two pillows by the Commission s expert showed
as fol1ows :

"Pil!O\i- 3 I l'illow 

- _

lJy \n: bt) , (hy \Hig,lllJ I

pacellt Per,:clI!
S1.0 IW.
I:j 17. ..:j 2.

Co:nputcd
ll, nagc

Duck dOWll_

--- - ---

Duel; fe'othcrs eight and dO\'In:\)-
Ff'clt1l0r fibcr - -- 

- --

l'itb:m,lsC3jp--

PerCClit
82.
15.

Arr:ouJ;t n:tlyzed--

--- ---

Gm1rs
1\11 I

Gmms
'105

--UthOllgh samples of the contents of all four of these pillows ''-81'C

taken by respondents, no report of the result of any ana.lysis of these

samples "as submitted.

7. Respondents procnre their feathcr snpply from yal'lous sources.
jt large quantity of the feathers they use comes from yarious parts of
the United States; some comes from Europe, particularly Austria. and
Czechoslovakia.) and contains second-hand feathers (perhaps up to 5%
or more), \Vhich cannot be segregatecl by any practical method; other
feathcrs come from the Orient and are always of mixed composi-
tion-goose : duck and chid:;en feathel' .s ill yarious proportions. J
sponc1ents use no goose feathers from the Far East becam:e they can

procure better stock domestically.
8. '-\fter r,lW feathers are procured by respondents, they RTe

thoroughly w",shed , dried and fluffed up. Theil they are sorted by
means of a machine which separates the various cOllstitutents of the
feather bulk by 11 blowing or suction process. The feathe.rs are put
through the sorting machine in Jots of fifty pounds. The down , being
light is more readily blown over the baffe in the sorting machine
and passes into its particular bin or container. Then follo' iV the dO\'\ny-
type :feathers, and the yarious other feathers, in appropriate cla sifi-
cations according to \Veight or speciflc gravity, each into a specially-
prepared container. By I-his process it is rea onably practical to
Eegregate fl high pe.rcentage of down , hut in down, as in the other

('lassiii(,;ltion . there l.le al"\vays some feathers whic.h are inappropriate
to the particular classificatioIl. In the dcnyny-type feather receptacle
will be some pure down ancl some heavier-type feathers. Similar
discrepancies will occur in each of the other classifications. It is im

possiule to separate feathers aecording to type or fowl or to remove
inferior or second-hand feathers. The only possible separations arc
those which can be obtained by the application of the principals of
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specific grflvity. Feathers or the same degree of lightness will go
oyer the baile at. the same time : irrespective of the kil1d of fo\vJ from
which they may have bcell pJucked ) or whether they are 11e\V or used.

9. The clOlYIl and feathers thus sorted and placed in separate con-
iail1 rs have no uniformity' or homogeneity; the heavier feathers will
be at the bDttom , the down at the top of each ccmtEiner. Although
there be ,l vigorous agitHtion of lhe feathers and C10\1'11 in a storage
bin , the resulting mixture will at no time he or uniform conte:1t
throughout, and no mixture of feathers and c1mvll is or v,ill remain
uniform or constant throughout its bulk. During the lilling process
the feathers are agitated by means or \vooclen forks , and the pillows
arc Lilled b:r ucLion. The proportion of dmvn and feathers that go
into each pilJm\" deprnc1s pardy, of conl'se , upon the filljllg-bin mixt.ure
but also to a large extent upon 'what pa.rt of the bin the filling suction
reaches. Even 'Ivith the exercise of the greatest care, pillows filled
from the salTl( bin will vary in content. Those being filled from the
bottom of the bin "in contain the heavier feathers) and the greater
amounts of pith , scale, and other extraneous matter. The exact amount
or proportion of down and fc,lthcrs going into any particular pillow
cannot be controlled by Inechanical means. No two pil10ws of the same
baLch , filled from the same bin , will have the same content in identical
proportions , but under ordinary condi tions the content of every pillmv
of the same batch should come within 15 % of being in the same

proportion as the materials in the filling bin , and therefore within 150/0
or the representations muck On tll( pi11mY" labels.

10. Di1Icultics arise in llalyzing the contents of a pillow. Except
by accidcnt DO two samples will have the same proportion of cach

component , so there is no sure or positive method of 11leasuring the
contents of a j'cather pillow with scientiiic accuracy, other than by
taking all of the content out of the pillow and separating it into its
component elements: then 1vcighing cEcch element. Such a process
IS o completely impractical that: usually, it test i made by openi1lg
the pillow- ticking and taking samples from three ditrerent portions
or the pillow . These samples are thoroughly rnixed and a smal1e.r test-

ing sample) of \vhich the analysis is Lo be made , is taken from this
mixture. The various types of feathers in the sample, \vhich ordinar-
iJy 'Iycighs three, grams or more : are separated a.nd carefully weighed.
The percentag"es are then computed. .I\lthol1gh no two tests or the
contents of anyone pillo1\ will sho'l\ exactly the same portions, they
will or should be reasonably similar.

11. Aft.Cl' tests had beell lnade , tJle expert 'Iyho later testified :in
support of the complaint se,nt typed reports to the Commission show-

.J:.:-

p., :) ;

11' - I(\
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1ng the results of his analyses. Copies of these typed reports weTe fur-
nished respondents ' counsel in ad vance of heuring. At the hearjng
the hand-written reports (from which such typed copies were made),
which had been retained by the expert , ,vere produced , and are in the
record. These reports were initialled by the expert' s assistant, wl10
made each analysis , and by two supervisors who later examined the
separations of feathers to determine if they were properly Inade. In
the record also arc envelopes in 'Ivhich t.he separated component purlS
uf each sample tested have been preserved , and there is a larger en-
velope containing a portion of the original mixture from which the
small testing sample was taken. Every opportunity was a:Jl'orded
respondents both to check on the analyses submitted by the Com-
mission s expert, and to Inake tests of their own.

o anelu.sions:

I. The test resu1ts of the Commission s expert llUst be accepted P.s

accurate and a representative 0-( the contents of the pillows tested.
The test procedures fol1owed were those generally used in the in-
dustry and comply with tlB suggestions embodied in the Trade
Practice Rules for the Feather and Down Products Industry promul-
gated by the FEidcral Trade Commission on April 26 , 1D51 , following
:. conference of industry representatives.

II. Pillmys 1 and 2

: "

Harmony IIonse" pillows obtained from Sears
J\oebnck and COlnpany, Grand Hapicls : Michigan , are represented as
containing 50% duck down and 50 % duck feathers. R,espondents
admitted that. the labels and the pillow ticking werc their products
hut expressed a doubt as to the pil1O\y contents being the saIne as that
originally placed in these pillows at their factory. The course of
the pillO\ys is shown in the record from respondents : :factory to S8,HS
Roebuck and Company in Grand Hapids : to the Commission s n pre-
sentative in Chicago , to the Commission in ,Yashingtol1 , to the Com-
mission s expert in Baltimore ) bftck to the Commissio in -YY' ftshington
D. and into the Tccorc1 of this proceeding. There is no reasonable
basis for believing that these pillows had been tml1perc(l -with at
any stage of their progress fronI respondents ' faetory to (he time of
thei (t(;ceptance in this record. It is establibhec1 by relinblc proba-
tive and substantial evidence thnL these t"\yO pill()'ys were of l' poncl-
cnts : manufactnre) and that the contents analyzed by the Commissi011

expert were the identical cOEtents contained in the pil1O\fs at the time
they left respondents: ftLctory.

The average of the ana1yses of the contents of these two pillo\'.s
8ho"\':s duck- feather content of ,i7.79(" l1d dUGk- clo'i'i" n content of

31.GO%: including 1.55% of feather fiber. Feather fiber is included
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with the down to give respondent.s the benefit of any doubt. The
down content , according to the label , should be 50%. Under a rea-
sonable tolerance of 15%, the dmvn c.ontent shonld be at least 4- 5%.
There is a substantial shortage of clown content. The duck- feather
content" :"57.7%, excluding damaged feathers, is just s1ightly great.er
than the 57. ;"570 which is justified under a reasonable to1erance of 15%,
and there are some hicken feathers and sonle pith and scale , but not
in exce ;sive amount.s. The substantial deviation from the representa-
tions made on the labels is with respect to the d01\n cont.ent , and
that is so great as to require it finding that the labels on these two
pillows are, incOlTecr , and that the representations made thereon are
false and deceptive.

j\.gainst this conclusion , respondents urge the de lninimis contention
that they manufacture some 800 000 piJ10ws per year , nnd that it is
unfair to base a finding or an order upon an analysis of two pillows.

But i'12se t.-wo pillows are from one ten-pillow shipment, and were
selected at ra,ndom. Although respondents manufacture many
cliffe,rent types of pil10ws containing varying proportions of dill'erent
filhng materials , there is no showing as to the llUInbcr of pillows beal'
ing tlle sam( la bels as pillows 1 and 2. Certainly there is no require-
ment that a llcljority of respondents ' pill OIl'S must be tested before, a
finding is made. These particular pillo\\s were Tor sale at retail to
individual customers , who have a right to beheve that the products
which they purchase are properly labeled. The. de 1nini1ni8 argument
is rejected.

III. Pillmys 3 and 1

, "

I-1armon)' 110u5e" p.illows obtained from
Sears J oebuck and Company, JIinneapolis :Jlinnesota, are, repre-
senteel as contfiining nJl new duck clown. Actually they contain 0.11

aVl' 1'nge of 82. :3% duck c10\l;Il , but if even a. minimum quantity 01 the

" '

d (10Y'

' "

l'athel' be " teleel to the pl1J'e (k)lnl 1nd, in the

1ighr- ut the 1"(2("01'(1 jhis is r('asOllabh and proper , the duck dO\rn con-
tent IYUl1lc1 c.orne ,rit-hm the reasonable 1;)/0 tolernl1ce, As to these
pillows , there ol' , the conclusion is reached that the allegations of
the complaint that these pillows haye been mislabeled are not sus-

tained by substantial , reliable, and probative evidence. Upon 011

the facts of record : the conclusion is reached that these pil10ws l';e1'e

properly labeled. It is unneCCSS tTY to discuss respondents ' contention
that. these pilJo\\s were not of their manufact'lue.

1'7. The labeling nncl representatlons lwreinabovc :found to be false
(con(;lnsio l II, ab )ve) const.itute unfair trade p actices; aTe to the

prejudice and injury of the public; and con titntr, unfair and deceptive
acts (l;l(.l prHcjjces a:ndu1l1air rnethods of competition in commerC'(
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V. The use by rcspondents of the false "nc1 mislenc1ing statements
On the labels nfI:\ed t.o their piJJmvs 118.s had and now has the tendency
and capacit.y to mislead lmc1 deceive deaJer.s and the purchasing public
into the erroneons and mistaken belief tl1at such statements m' e true
and to indll(, o the purchase of sllbstantinl quantities of their said
pillows becal1::c of sueh erroneous and mistaken belief.

VI. This Pi'oceecling is found to be. in the public interest , ,,11(1 the

folIo-wing order is found to be justified:
It is OTuc?'ed That rcsponclpnts Columbia Bedding Company, 

corporation , and L. GeralLI Koch (erroneously named in the complaint
as L. Gerald Conch), George :.\1. Siherthorne Tr. lIcl Thomas \V.
1-Iellyer as offcers o-r :-aid corporation , and their representatives) agents
and employees directly or through any corporate or other c1evice

connection with the offcl'iEg for snle , sale m' distribution in commercc.
as "cOlnmETce" is defined in the Federal Trade COHnnissiol1 Act, of
feather pi1lows or other ie,ather and down products , do fOl'tlnvith
cease and desist from misreprescnting in any InanneT, or by any

means , directly or by implication , the identity of the kind 0)' type of
filling material contained in any s11ch proc1ucts or of the kinds or

types , and proportions oJ cflch , when the filling material is a lTll:stUl"C

of more, than one kind or type.

nx _

-\!)

L FlW:::. L'\TfT- \L mXTS10

" SECREST, COlInnissioner:

This is onc , of a group of ten C lses , all tried and considered togcther
involving- the use on 1nbcls of allege,cHy f,11sc and deceptive represent.a-
tions 'ivith Tespect to the fillin C; mnterial contained in feather and down
riJJmvs. Tlw hearing examiner hayjn ! filed his initial decision in

whic.h he found that the respondents have in fad mislabeled certain

cf their pi1101\"5 imd in which he included Hn order directing them to
forLh'iyiLh cease and desist. fI'om snch pr8dicc . the respondents ap-
pealed. The cnse 'i;-lS heard on the nppe:11 brief , an opposing brief filed

' connsel in snpport of the ('ompln.int ilDd OT'' l arguments 01' c011nsel.

Except as to the resilJt:; 01' the ,-tn(ll 01 the different. pill01Ys nsed
tiS exhibits , as to 'iyhich tIle record in cacli of these. cases is specific and
cidiniie , jLis case is not nnlike tlwt in tlw marter of Bernard II. SmllCl'-
grnde and IInny Smnergr8c1e. copartners lTilc1ing as K. SllTIwrgrude
&: S(JlS , Docket. :\0. (H8,). ill 'iyhH: h (',lS,? l1jp Comm::ssion hns \',Titten
an opinion etting forth ill some de(ail its VlPTIS on the various i sues
involved. In view 01 the similarity between these cases , the opinior.
in that case is equally applicable herf'. ilm1 for the reasons there stated
the Commissioll is 01' t.he view tha L th9 hearing examiner s findings
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Qf fact ancl conclusions that the respondents have misrepresented the
contents of certain of their pillows in violation of the Federal Trade
CommissIon Act, and the order to ceaS3 and desist contained in the

initinJ decision are correct. For the same re8.30nS , fl1d for the addi-
tional re tsons set forth in the decision in the matter of Burton-Dixie
Corporation , et aI. , Docket :x o. 6134 , the Cmnmission is of the opinion
and finds , that the pillows refenec1 to in Conclusion III of the initi
decision , which pillmvs \yere l'epl'm ented as containing all new duck
dmrn , but ,'.'hich actually conta.ined an ayerage of only 82. 3% duck
down , were also mislabeled , a.nd the hearing' examiner s conclusion to
the conuary f1nd his reasoning in support thereof are rejected.
In their brief on appeal , t.he respondents contend , among ether

things, that the initial decision fails to show what consideration , if
any, was given to certain or the respondents ' testimony and exhibits
;uld that certain of the findings and conclusions are not bflsecl upon
reliable, probati\'e 8,nd substani- iul evidence. The Commission has
considered each of the e points , but finds no mrrit in any of them.
The initial decision shmys on iis face th,tt the .fndings clnd conclusions
contained therein \vere based :lpon a carei'ul consideration or the
recorcl as a IYhole including the matel'ial evi(l('n e introduced by the
respondents, and it appears to tll( Comrnission that the record not

only supports such findings and conclusions , but h;o precludes any
to t118 contrary. The respondents ' appeal is accordingly denied and
the initial decision as modified herein is niIl'lled.

FlXAL OHDElt

The respondents having iiled all appeal from the he:uing examiner
initial decision in this proceeding illlcl the maiter having been heard
on briefs and oral argumenL , and the Commission having rendered its
decision denying the appeal a.nel affirming the initial decision as
modified;

It is ordered That t.he Tespondents nalned in the initial decision
sha11 , within sixty (60) days after service upon them of this order
file \\ith the Commission a report in wi'iting setting forth in detail the
manner and form in "\vhich they have compiied \\ith the order to cease
and desist contained in the aforesaid .initial decision.
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Ix THE IATTER 01'

SAXlTARY FEATHER & DOWN CO. INC. , ET AL.

ORDEn , OJ'INIOK , ETC. , IN REGARD TO 'THE ALLEGED VIOLATION OF
THE FEDERAL TRADE co:rnnSSION ACT

Docket 6208. Compla.int , illaf. 1954-Dec'ision , Jnne 30 , 1955

Order requiring-
the feather

oibenvise.

a manufacturer in Brooklyn, N. y" to cease misrepresenting
and do n content of its pilows on labels affxed thereto or

311'. AmeslV. lVillia:m. for the Commission.
i1h. Selig Kaplan of Brooklyn );. Y. , for respondents.

INITL\L DECISIOX BY J. BAHI, COX , HEARING EXA:;nxn

The complaint charges that the respondents ha ve violated the pro-
visions of the Federal Trade Commission Act by misrepresenting the
ontellts of feather pil10ws which they manufacture ancl distribute in

commerce.
After the filing of an answer , hearings were held , in ,,,hich testimony

and other evidence was prescnted , duly recorded and filed in the orrce
of the Commission. By stipulation an the evidence in the companion
feflther cases ,,as made a part of the record in this case , except so far
as slIch evidence relates exclnsively io the identification , contents and

11al \'ses of tL: feather sa.rnples ill en.ch of those cases. Proposed
iindinQS of faci, concJusions aDd order have been submitted by cOlllsel.
On th; basis of the cntire record , the. fol1O\\'ing findings o f fact are

mnde:
1. Hcspondent Sanitary Feather & Down Co. , lnc. , is a corporation

org' a.nizec1 , existing and doing business under and by virtue of the
n\s of thc St tte of e\\ York , with its offce and principal place of

business locatecl at ,109-,123 '\Villoughby A venue Brook1yn , Kew York.
Re.sponc1m1ts ::Uartin BraiJ

, .

Joe Braff, Philip E::estenbaum ancl Stan-
ford ,V. HI'aft are the offcers 01 said corporate respondent. Their ad-
dress is the same as that of t.he corporate respondent. These indi-
vid uals direct a.nd dominate the policies , acts , practices a.nd business af-
fairs of saiel eorpornte respondent , including the ads and pra.ctices
hcreinafter set out.

---

lTlw companion featIJel' rases nre: DOtkE't 61: 12. X:1tional Yonther & Down Compi1n).
Docket (118i: The L. nUc!mlQD Co. , Inc., et aL; Docket 6134 , Hurton-Dixie Corp" et aL,
Docket 6135. K. SlUlleq:rral e & Sons. et flL; Docket 6137. ).' ol'thern FCfltl1el' ,"' orks , Inc.
et al. ; Docl.et 6161 , The Salisbury Co., et at; Docket 6188. Globe Ij'eather & Down Co.,
et a1.; flnrl Docket (j208, Sllnitary Feather & Down Co., 111('" et al
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2. Respondents are now, and for more than one year last past have
been , engaged in the manufacture of feather pillows and other feather
and down products , which they sen to dealers for resale to the general
public, and have caused and now cause t.heir said products , when sold
to be transported from their place of business to purchasers thereof
located in various other States of the United States.

Respondents maintain , a,nd at all times mentioned herein have main-
tained , a course of trade in said clown and feather products , in com-
merce, among and between the various States of the 'Gnited States.

3. In the course and conduct of their aforesaid business respondents
are now , and have been , in substantial competition in commerce with
other partnerships and with corporations , firms and individuals en-
gaged in the sale and distribution of feather and clown products , in-
cluding pillows.

4. In the course and conduct of their aforesa,id business, respondents
haye caused labels to be affxed to cert.ain 01 their pillows purporting
to state and set out the kinds or types and proportions of fining ma-
t.erials contained therein , and have made repre entRtions with respect

to the.il' pillor\s designated "Sanitary Slccpwell Pil1ows " as follows:

ALL KE,V MATERIAL consisting of down.

5. Through the use of the aforesa.id statements , respondents have
represented that the filling materia1 in said pillo\'. s is composed entirelY
of new clown.

G. Two pinmvs designated " Sanitary Sleepwel1 Pillo'lYs" were pro-
cnred by a repn;sentative of the Commission at the same 6me from
the same retail dealer , and )', ere introduced in evidence. The COll-

le.lts of these pillows 'vere analyzed by an expert for the Commission
a.nc1 by a,n e.xpert for the responc1en1 s. The analyses made by the
Commission s expert showed as Io11m-v5:

---

lOUtl"\'; Pj110IY 2
(by wcigtt; I (b . wcig2Jt) ,

- - ;('

78.0 76,1) 21

Grams
: i 

Grrnns

l. 

3. 40

-\ 

3. 217 I

Percent Fercent 
9n. 1I0 84.

CO:lIJ)uterJ
average

DOI;:;l_
Feuthcro.- .
FCflihp'. f:brrs_
I'itJ1D.mlscale_

_--

perant
::3"

19.
1. 

Amount aTlillvzednu --
By tue res))oIirlents ' expert:

Down a!JI down fiber." 87.
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to have an understanding of the manufacturing methods used in the
feather industry.

(1) In gcneml , three sources of feather supplies are or have been
available:

(a) The American SouTee

First, there are the domestic feathers , which ordinarily are properJy
labeled, but are not available in sniliejrnt qnantities to meet the in-
dustry s requirements.

(b) The European SOUTce

Second , there is the European source of supply from ,,,hich feathers
are procured , but from this source it is impossible to get unadulter-

ated , nOlY stock, because of a common practice of mixing second-hand
feathers with new. European feathers arc purchased on the basis of
samples , and each mauuf,wturcl' must judge from these s,unples the
quality and type of feathers ltvailnble to him.

(c) The 01'ierdal SouTce

The third source is the Orient, from T\hich adequate supplies may
be. had; but in the Orient there is no careful sorting, and a baJe of
feat.hers purchased as goose fea.thers may conia,in substa,ntial qua.n-

tities of duck or chicken feaJhers. These feathers are usually pur-
chased through importers and commission mercha,nts \vllo submit
offers to rnanufacturers. A typical ofler wjJl show as avn.ilable for
pnn:hase by respondents or other pil10IV manufacturers 100 bales of
200 pounds each at 901 per pound, the feathers being Formosan grey
goose feathers , 80% clean , IlHLximum :20% duck feathers , 5% chicken
feathers, 3% quills , minimum 30% dOIVIl. Oriental feathers arc pur-
chased on the basis of these representations , without sampling.

(2) Aiter raw feathers are procured by the manufa,cturer they fire
thoroughly \vashed , dried and fluffed up. Then they are sorted by
means of a machine \vhich separa.tes the various constituents of the
feather bulk by a bJowing or suction process. The feathers are put,
through the sorting machine in lots of fifty pounds. The down , being
lighter is more readily blO\ n over the baffe in the sorting machine
and pa,sses into it.s particular bin or container. Then follow the
downy-type feathers , and the various other feathers, in appropriate
ch1ssifications according to weight or spec:iI-c gravity, each into a
specially prepared container. By this process it is reasonably prac-
tical to segregate a high percentage of down , but in down, as in the
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other classifications, there are always some feathers which are inap-
propriate to the particular classification. In the down- type feather re-
ceptacle wil1 be some pure down and some heavier- type feathers.
Similar discrepancies will occur in each of the other classifications.
It is impossible to separate feathers according to type of fmvl or to

remove inferior or second-hand feathers. The only possible separa-
tions are those which can be obtl1jned by the application of the prin-
ciples of speeific gravity. Feathers of the same degree of lightness
will go over the bailie at the same time , irrespective of the kind of
fowl from which they may have been plucked , or ,yhether they are
new or used.

(3) The down and feathers thus sorted and placed in separate con-
tainers have no uniformity or homogeneity; the heavier feathers will
be at the bottom, the down at the top of each container. Although
there be a. vigorous agitation of the feathers and down in a storage bin
the resulting mixture will at no time be of uniform content throughout
alld no mixture of feathers and down is or wilJ remain uniform or con-
stant throughout its bulk. vVhen a pilow order is to be made up, the
manufacturer puts into the filling bin the number of bags of each type
of feather requjsite to obtain the desired mixture. The filling bins
usually are approximately 5 x 10 x 12 feet in size , and hold up to 350
or 400 pounds of feathers. Two or three hundred pairs of pillo s may
be filled out of one mixture , and it is not unusua.1 for a manufacturer
to iil from twelve to fourteen hundred pairs of pmows during a day.

(4) During the filling process , the feathers are agitated by means
of wooden forks , and the pillows are iiUed by suction. The proportion
of down and feathcrs that go into each pillow depends partly, of
course, upon t.he fining-bin mixture , but also to a large extent upon
what part of the bin the filing suctjon reaches. Even with the exercise
of the greatest care , pillows filled from the same bin will vary in con-
tent. Those being filled from the bottom of the bin wiJ contain the
heavier :feathers , and the great.er amOllnts of pith , scale, and other ex-
trm1eous matter. The exact amount or proportion of down and feath..
ers going into any particular pillow cannot be controlled by mechanical
means. The expert whose testimony was presented in support. of t.he
complaint stated that the contents of pilows iiled from thc same bin
will vary ns much as 30(;0: that the S Ul1e percentage will not be found

in any t;vo pillOlYs; that t11e mixture in each pillmv ,,,ill vary from the
mixture in the filling bin; that if anyone pillow should contain ex-
adly the same percentage of feathers and dmYll as that originally
placed in the filling bin , it would be pure accident; and that the closest
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practical indication of the contents of a pilow product of a manufac-
turer and the correctness of its labeling will result if several different
pilows are sampled , preferably pillows obtained at different times and
placcs.

(5) The same diffculties arise in analyzing the contents of a single
pillow. Except by pure accident, no two samples wil have the same
content; so there is no sure or positive method of measuring the con-
tents of fcather pillows with scientific accuracy, other than by taking
all of the content out of the pillow and separating it into its component
elements, then weighing each element. Such a process is so eompletely
impractical that , usually, a test is made by opening the pilow-ticking
and taking samplcs from three different portions of the pillow.
These samples are thorougJ11y mixed a,nd a smaUer testing sample , of
which the analysis is to be made , is taken from this mixture. The ex-
pert who testified in support of the complaint sclected thrce samples
from the opening by inserting his hand and reaching to difi'erent por-
tions of the pilow. Samples selected by the rcspondents wcre obtained
by taking ft. small quantity of feathers from each of three openings in
each pillow. The hearing examiner was present when respondents

samples \Vere taken. As each opening \vas made in the pillow ticking,
some c1o\vn escaped , and as each withdrawal was made more down
escaped before the sample could be enclosed in a container; \Vhile the

feathers, being heavier and bulkier, were easier to retain. K 0 sample

can be exactJy representative of the original content of the pilow
just as the content of no one pillow can be exactly representative of
the original mixture in the filing bin. The average sample for analysis
weighed approximately 3 grams , representing between 1/1 and l/2 of
1 % of the contents of a pilow , and the appearance of a single heavy
feather in a sample of this size would ma,ke as much as 4% difference
in the final result. This method is far from satisfa,dory, and the re-
sulting percentages aTe not conc!usive.

(6) The crushing or curling process is a manner of giving a twist
or curl to land fowl feathcrs , such as chicken and turkey, to increase
their resiliency and tend to prevent their matting, and thus improve
their quality for use as pillow-filling material. The same process is

applied to waterfowl quill feathers (that is , feathers from the wings
and tails of ducks and geese), which otherwise would not be suitable
for pillow-fining material. ..t considerable amount of fiber, pith and
scale result from the crushing, a,nd are carried over into the filling
mixture. As to utility, crushed lanc1fowJ feathers are better than
crushed waterfowl feathers , and crushed turkey feathers are better
than crushed chicken feathers.
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The mixture of crushed feathers is made by weighing out the proper
proportions of the various kinds of crushed feathers that are to be
mixed, and taking alternate handfuls of feathers from the separate
containers and throwing these into the hopper of the curling or

crushing machine. Because or the nature of these larger feathers
they frequentJy go through the hopper in Jumps , so that it is im-

possible to get a mixture with any degree of homogeneity. Despite
agitation in mixing, slugs of chicken or turkey feathers and slugs of
quil feathers wil get into the pilows without ever being separated
or mixed. The label "Cru hed Feathers :' showing the types of
feathers used can indicate no more than that the mixture 'vas made
from the types or kinds of feathers stated on the labeL

It is impossible to separate tmc1 analyze crushed feathers accurately.
A pillow fined with erushed feathers is the eheapest produet of the
industry, and in the minds of the general public: there is very little
distinction among the VaI'jOllS kinds of crushed feathers, whether
goose , cluck, chicken or turkey. The expert who testified in support
of the eomplaint indieated that pillows fiJJed with crushed feathers
aTe the least desirable of all pillmvs , and are the lo\\est class of pillows
en the market. In his opinion, it is impractica.l to attempt to dis-

tinguish between the various types of crushed feathers in any batch
of such pil1ows, and he suggested during the course of his test.s for the
Commission that no further pillows filled with erushed feathers be
sent. to him for analysis.

(7) On the basis of the foregoing the conchlsioll is i11escapable that

as a practical matter, the contents of feather pillo\\s cannot be accu-
.tely labeled. In fact , to require accurate labeling as to content, of

a product such as reather pillows which , by nature , vary constantly
and at. random in content, is to require an impossibility. Xo manu-
facturer of feather pillows could comply wit.h such a requirement
except by analyzing the filling of eaeh pilow individually. ObviousJy
that is an impossible task. Incidentally, it points up the dangers in-

volved in attempting to reach a conclusion as to pillow conte,11t on th
basis of testing two pillows out of a batch that may have included one
hundred or two hundred pairs of pillows.

(8) Despit.e these facts ho\\evcT some 28 Staies have lnbeling
requirements ,\Ylth \\hieh pillow ma.nufa.cturers lnust comply; and the
FedeTal Trade Commission, on April 26, 1051 , promulgated Trade
Practice Rules for the Feat.her and Down J rodnc.ts Industry, which
undertake to interpret. the Act and express the Commission s policy
with respect to the practices complained of in this proc.eeding.

Although these R.ules are not binding upon the hearing examiner they
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should be given carcful consideration in applying the Jaw to the facts
of this proceeding. The pertinent parts of those 1'ule8 applicable
thereto are as follows:

nULE 3-IDE:"TIFICATION AND DISCLosrRE 01 KIND A D TYPE OF FILLING MATERIAL

IX IKDUSTRY I'RODUCTS

1. In the sale, offering for sale, or distribution of industry products, it is an
unfair trade practice to misrepresent 01' decevtively conceal the identity of the

kind or type of fillng material contained in an;y of suell products, or of the kinds
or types , and proportions of each , when the fillng material is a mixture of more
than one kind or tYIJe. Such identification and disdosnre shall be made by tag
or label securc1y affxed to the outside covering of each prodnct and in invoices
and al1 advertising and trnde promotional literature n:lating to the product; and
,,,hen the filling mixture is a mixture of more than one kind or type, each kind
nlld type shall either be listed in the order of its predominance by weigbt, or be
listed with an aCCOJllJ,-l1ying disclosure of the fraction or perccntage by weigbt
of the entire mixture w11icb it represents"

II, IdentificatiOIl of the kind and type of feather and down stock by nse of
any of the terms listed and defined below ,,,il be considered proper wlwn in
accord "yith the definition set forth for such term:

Definitions:
Do'/n: The undcrcoating of waterfowl , consisting of dusters of the light.

fluffy filaments growing from onc (juil point 1mt without any quil shaft.
(IJ) lJ07rn fiber: 'l" he bal'uS of down IJlmnes separatNl from the quil JJoints,
(0) 1Vaterjo'I/: feathers: Goo"e feathers, duel: featbers, or an ' rnixtnre 0:'

goose and cluck feathers"
(d) Feathers (or Xotl!ral Feathej"s):

sbafts and bHl'h l11d which 11"" not been
Bird or fowl plnmag:e having

p1'ocessed in any IW111Der other

quil
tball

by wasbing, cluHjllg, aIl sterilizing,
(e) Quil feathers (or Quils): "TVing fe!1thers 01' tflil fcatbCls or any mixture

of 'iring and tuil feathers,
(n Cn/shed fcuthci' s: Feathers ","hich hn.ve been processecl by a crushing or

culillg- machine .,,"bieh has changed the original form of the feathers without
mo\ il1?; the (luill.

(h) Fcather filJcr: 'll1e bnl'b:; of fentlleTS
rated from the qlli1 shaft and any aften;lwft
attached to eneh otl:Cl'"

which bay" beCl1 completely sepa-

and which a-. e ill nO'iYLSe joiIlec1 or

(j) 

Damaged tcutl/Ci"s: Feathers, otlJ€l' than crushed, dlOPIJCU, or stripped,

","

hich fire lwoL::en , d ullng-c(l by insects , or otl1er","ise matel'ally in.inre(i.
III. Polen/nee: (a) Sub.iect to tbe restrictions and limitations bereinafter

set fonh , tl1e filing material of an inclustry product may be l'epresentell as being
of bEt onc kiwI or type when .s % of the \'eight of all filing material contfdnecl

in tlw produCt is of tbe l'eIJre entcl1 kind or type; at may be represented as bdng
of a llixlnre o:l two 01' ilOl' e li:incls 01' tnws witb a ('ompanying disclosure of a
fraction or perccntflge of the weight of the entire mixture represented by each
if tbe fraction or percentage shown is not at ,ariance with tbe actual proportion
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of the weight of the entire mixture represented by each such kind or type by
more than 10% of the stated fraction or percentage. (The tolerance provided
for in this paragraph III is to be understood as being an allowance for error
and as not embracing any intentional adulteration,

Li' mitnUon8 and Restriotions

(b) When the fillng material of an industry product is rerJresented, directly
or indirectly, as being wholly of down, any Jlroportiun within the tolerance

percentage provided for in (a) above ",-hic11 is not dO\YIl shall consist principally

of down fiber and/or small, light, and fiuffy waterfowl fea1hers , shall contain no
quil feathers, crushed feathers, or chopped feathers, and shall not contain

damaged feathers, quil pith , quill fragments, trash , or any matter foreign to
feather and down stock in excess of 2% by weight of the fillng material con-
tained in the product. or \"hich in the aggreg;ate exceeds 5% of such weight.

(e) When the fillng material of an industry IJrocluct is rel)Jcsented , directly
or indirectly, as being ,,-holly of a mixture of clown and feathers , or of down
.and more than one kind or t::l)(' of fenthers, 01' of fe i1bers of more than one
kind or type, any lJlOponion , or the aggTegllle of any tJlvportion.s, of t11e filling
Hwt('rial (If tIll' product nt ya1'anrc with the rE'presentation , but witbin the

tolerance IJercentage Jlro\-icled for in (n) above , sball not contain quil pith , quil
frag-meats, lrrtC'h , oj' an:, matt.er foreign to feather and clo\Y!l slock in excess of
:21/0 by "ypight of the fillng' material in the product or \yhicb in the a greg:ate
f'x('('(' (I.'

; ;

"i% of such weight: and, unless llonc1eceptively disclosed in the repre-

sentation , not in excess of 3% hy weight of the fillng maierial of the product
shall ('tJ1Bist of crushed feilthcrs, ChoPJlcd feathers, quil ff'athers , or damaged

tl)Cl'.
Note. It is the consensus of the industry tbat determination as to \vhetber

any l'ep)'escnt lti()n is yialatiye of t.he pl'ovisions of tids Rule should be based
on an :In,l' age of the l'eslllts uf tests of at least two IH'oducts of the same type

",-

hE- :nne are reacli)y riyailable for testing, 

, " ;.

The Rules further provide that ;sarnplcs of equal v, eight lId size

be dra.wn from at least three cliHel'ent locations in the product; that
511(';1 '-8mples be lhorollghl r lnixpr!; and that rl tc t be lnade of not
less \hi1110 gl'tlLl:: of the llixtun' . Application of the law and a rcason-

abh llj Crprr.taLio:J. uJ the e Hulas t.o the f::.ci5 of this proceeding re-
sults in the following:
o onclusions :

1. The test procedures adopted and followed by the experts ,,
made the analyses of the pillow contents in this proceeding comply
with the 'l'rade Practice Hules.

II. llesponclent.s ' pillows designated Sanitary Sleep"ell are the

only pil10ws involved in this proceeding. They are represented as
containing all new down. The complaint charges that this is fabe
and misleading in that the pillows contain substantial (IUanLities of
fjlling ll 1terial other than down. Contents of two of Lhese pillows
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\vere analyzed by the Commission s expert and by respondent' s expert.
Respondents ' expert showed the average down a, nd ch.nvn fiber content
to be 87.0%. The Commission s expert showed the down content as
77.55? which would be iDcreased to 79.25% if the fiber content be
added , as mn? be done with propriety. The overa.ll average of fonr
analyses Sh0\1'8 a down and fiber content of 83.125%. Taking into
consideration the numerous variables involved and the lack of abso-
lute accuracy in any of these tests , this percentage is found not to be
substantia1ly outside the reasonable toJerance appJicabJe to pi1lows

of this type, and if the down content is within the allowable tolerance
the other filling materials cannot be fonnd to be excessive. This i
especiaJIy true since these other materials are of the type normally
found in down pillows. 17pon the basis of these facts, the conclusion
is reached that the a.llegations of the compbinL have not been adequat.e-
ly estab1ished by reliable , probative and substnntial evidence. and that
the complaint therefore should be dismissed. Accordingly,

It is ordered That the complaint herein bc : and the same hereby is.
dismissed.

OX APPEAL FH01I IXI'TIAL DECISION

By SECREST, Commissioner:
This is one of a group of ten ca , all tried and considered together

involving the use on labels of al1cgeclly false and deceptive representa-
tions with respect to the fi11ing material c()ntai11 d in fe3thcr anel
down pillows. The hearing examiner having filed his inj bal decision
dismissing the complaint, counsel in support of the complaint ap-
pealed , and the case \Tas heard on the appeal brief, tlw. respondents
opposing brief and oral al'gmne.nts of counseL

Except as to the resuJts of the analyses of the different pi1lows used
a.s exhibits , as to which the record in each of these eases is specific anel
definite, this case is not unlike that in the matter of Burton-Dixie
Corporation, ct at , Docket o. 613/1 , in \'hic11 case the Commission
has written an opinion sctbllg forth in some detail its views on the
issues involved. In vie of the. similarity of the cases the opinion ill
that case is equally applicable here and disposes of all of the issues
raised. For the reasons therc stated , the hearing examiner s COllclu-

sions that the alJegations of the complaint in this proceeding h Ye not
been sustained and tha.t the compJaint herein should be dismissed fil'f
rejected. The Commission is of the opinion. on tJ1e other hand , and
finds , that the respondents , through the use of labels describing the.iI
pDlmys as ,c ALL KE"! iAT:ERIAL consisting 01 c1mn1,: haw mis-
represented the. dO"l1 content of said pi110'vs. The Commission fur-
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iher finds that the use of sueh misrepresentation has thc tendency and
capacit.y to mislead and deceive dealers and the purchasing public into
the erroneous and mistaken belief that the represe,ntation is true a,nel

to induce the purchase of such pil10ws becallse of such erroneous and
mistaken belief. It follows that the respondents ' practices in this re-
spect constitute unfair methods of competition and unfair and de-
ceptive acts and practiees in eommeree in vioJation of the Federal
Trade Commission Act, as alleged in the complainL and that the pub-
lic interest requires the issuance of an appropriate order to cease and
desist.

To the extent that the findings of fact contained in the hear-
ing examiner s initial decision are not inconsistent with the views ex-
pressed herein and in t118 Commission s opinion in Docket o. 6134
sneh findings are affrmed. The conclusions and order dismissing the
complaint as contained in sa.ic1 inibal decision are reyersec1,

FINAL ORDER

Counsel in snpport of the complaint having f-ed an appeal from the
hearing examiner s initial decision dismissing the eornplaint in this
proceeding; and the matter having been heard on brids and oral argn-
ment, and the Commission htLving rendered its decision affrming in
part the findings of fact contained in the initial decision , but reversing
the conclusions and order contained tlwrein:

It is opdered That the respondents , Sanibry Feather & Down Co.
Inc. , a corporation , anc1l\Iartin Draft , Joe Bra:tf , Philip ICestenbaum
and St.anford ,V. Braff, individually and as omccrs of said corpora-
tion, and their representatiycs, agent.s and employees, directly or

throngh any corporate 01' other de.vice , in connection with the offering
for sale, sale, or distribution in COlTllnerCe , as "commerce" is defined
in the Federal Trade. Cornmission Act , of feather and clown products
do forthwith cease and desist from misre,prescnting in any manner
or by any means, directly or by irnpJieation , the identity of t.he kind
or type of filling material contained in any such products , or of the
kinds or types , and proportions of each , '."hen the filJing material is a
mixture of more than OIle kind or type.

It is further (JylCt' That said respondents shall , ,vjthin sixty (60)
days after service upon them of this order , file, .with the Commission

a report in "Titing setting forth in detail the manner and form in
,yhic.h they have cornp1ied with the foregoing onler to ('l'ase and desist.


