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INITIAL DECISION DISMISSING COMPLAINT

BY FRANK HIER HEARING EXAMINER

Complaint in this case charges the Casket 1\ianufacturers Asso-

ciation of America (hereinafter referred to as C. ) with con-

spiracy, agreement and understanding, a planned common course
of action and collective and concerted action among the Association
its officers and members, to enhance, stabilize, fix and maintain
prices of caskets and control and limit the production of such
caskets. Boiled down to lay language, in the light of proof of-
fered , the alleged agreement is that the Association members col-

lectively pushed the sale of higher priced caskets in derogation or
the lower priced caskets and thereby diminished the production
of the latter.

The record at this stage consists only of the evidence offered in
support of these charges and its sufficiency to constitute a prima
facie case of violation or the Federal Trade Commission Act as 
unfair methods of competition or unfair acts and practices in
commerce, and is challenged by respondents by their collective

motions to dismiss and other motions. The question for decision
therefore, is whether or not the present record would , in the event

no further evidence were offered , sustain a finding or violation and
adequately support the order attached to the complaint.
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Speeches by the various Presidents and Executive Secretary of
A. extending for the most part from 1930 to 1939, as well as

one in 1949 and one in 1950, are heavily relied upon by counsel in
support of the complaint to show the agreement alleged. These
speeches reflect complaint of cut-throat competition; dog-eat-dog
tactics; selling downward; sacrificing quality and price for tem-
porary volume; and an influx of new competitors between 1930 and
1934, which competitors, bent on getting in on what they considered
a depression-proof industry, were without "principle " and were
bent on getting rich quick by cheapness and volume at the expense
of "total opportunity of the industry. These speeches point out
that lateral expansion is impossible, since industry demand is
inelastic; that only upward selling, the stressing of quality and
increasing the "total opportunity of the industry" will enable the
industry member to meet rising costs and increase his gross and
net margins. These speeches plead for cooperation in over-all
price maintenance through C. A. and assert that if each casket
manufacturer is going to engage in cut-throat competition without
regard to his competitors, that C. A. might as well be disbanded;
also assert that no casket manufacturer can expand his volume
except at the expense of his competitors, thus inviting reprisals
but that he can increase his profit by selling upward if others do
the same. In short, to increase or maintain prices generally.
(Counsel for respondents insist that the phrase used is "selling
higher quality merchandise" but to the examiner this means on
this record selling higher priced merchandise. Price fixation, as

such, is impossible in this industry.
Perhaps the best expression of purpose, at least from the stand-

point of counsel supporting the complaint, was that used by the
President of C.1vI.A. in 1949:

Unquestionably, the most important characteristic of the industry that every
manager should constantly keep in mind is that its unit demand is fixed by
mortality. True, it varies up and down , but at any time the number of units
that can be sold depends primarily on current mortality and secondarily
on funeral directors ' stocks.

While the unit pie cannot be increased, it can be cut up into any number of
slices by competing manufacturers. But what is one man s gain is another
man s loss-a loss that can t be made up as in other industries by creating a
demand for more products.

However, a casket manufacturer can expand his dollar volume by the sale
of better merchandise and his biggest opportunity has always been in that
direction.

That type of expansion is most desirable because it adds to the total mar-
keting possibilities of the industry without taking business away from a
competitor.
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These speeches, at least prior to 1939 , were delivered at a time
when the industry and its returns were at low ebb. . Thus, in 1934:,

the average annual volume or the casket manufacturer was 2 000
caskets or a gross volume of $100 000. The industry numbered
then 604 manufacturers but, since 68 of these were branches or one
ownership, the net total was 536. The C. lVLA. membership :lt this
time was 144. In 1937 the average net profit per funeral unit
netted by the casket manufacturer was less than $2.75; in 1936
it had been $1.56 and for 1938 it was predicted to be $1.38. Ap~
parently during this period the net return on sales was 3% and still
lower on investment.

There are many expressions in these speeches , which, as asserted

by counsel in support of the complaint, found a reasonable in-
ference of concert or action. But when they are read in their en-
tirety this inference is considerably diluted.

Thus, one of these speeches, quite heavily relied upon by counsel
given in 1935 , was preambled by:

Before entering a detailed discussion of our opportunity and the problem of
making the most of it, we ought to understand clearly the obligations of thi~
Association to its membership.

Each of you has always been and always will be the one to run his own
business. The management of J'our own business is your obligation and not
an Association obligation. Simultaneously, however, it is distinctly an obliga-

tion of your Association officers and staff to red-lantern the industry danger
spots and keep those signals burning until you have passed them; but you are
the ones who must navigate your own individual businesses to positions of
safety and continuity of profit.

Likewise, it is an Association duty to outline existent profit-making oppor-
tunities, but again \vhat you do with tho:;:e opportunities is distinctly you!' o\vn
administrative task in so far as they apply to your business.

Also contained in the 1949 speech of the then President of the

Association, in which "cutting up the pie" was referred to , appears
the following:

Your Association will endeavor in ever~T legitimate way to be of service to
the industry as a whole and as individuals. But, as in all human efforts,
results will be dependent largely upon the individual. 
Appearing in another speech, delivered in the 1930's is the fol-

lowing:
In particular it must be understood that The Casket Manufacturers Associa-

tion of America is not a legislative body under any conditions as far as busi-
ness of its members is concerned. It is organized to gather information
consider and analyze economic conditions and perform specific services for its
members. It does not attempt to commit its members to any joint action and
by its constitution is specifically forbidden to attempt to commit its members
to any joint action.
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In 1939 , the President of C.l\f.A. also stated that the Association
was responsible, through its pleas for cooperation in selling upward
and maintaining the market, for raising the price index from
$47.55 in 1933 to $55.00 and that in his opinion, and of course it is
nothing more than an opinion, it was responsible for raising the
gross industry returns of from thirty-five million to one-hundred
million more than would have occurred had it not been for C.J\I.

Do these speeches evidence an agreement to maintain or increase
prices , or, are they, as contended by counsel for respondents , merely
invitations , exhortations or pleadings to each member to do so in-
dividually. It is, of course, normal competitive conduct for any
seller to push his long profit merchandise in preference to his short
profit merchandise. It would seem that, if there were an effective
and binding agreement to maintain or to increase and maintain
prices, the industry would not have continued to show either losses
or such niggardly returns on investments. On these speeches alone
it seems to the Hearing Examiner that the inference contended for
by counsel for respondents is equally reasonable with that contended
for by counsel in support of the complaint.

However, counsel in support of complaint point to considerable
other evidence in the record to strengthen the inference they claim

of agreement. Thus, it is urged that the alleged conspiracy was
furthered and strengthened by the Progressive Service Conferences

held , under NLA. auspices, jointly with various national asso-
ciations of funeral directors representing 47 State organizations
during 1938 and 1939. J\iI.A. officials attended and spoke. Proper
display of caskets, their construction , merchandising methods, sug-
gested cost accounting general procedures and funeral management
were demonstrated and discussed and the same theme of "selling
upward" was also stressed. But the evidence is wholly what was
said-there is nothing to show what was done or the results of
these meetings. Although several witnesses attendant 011 some 
these meetings were called , they were not questioned as to what
happened.
The same insistance is made for the regional conferences or ter-

ritorial meetings, presided over by C. A. officials or staff mem-
bers, attended by local C.J\f.A. members as well as C.J\f.A. non-
members. There is but .one instance on the record of what was
said at one such meeting, although dozens of such meetings were

held each year over more than a decade, and this speech was '

a witness who was not asked what was done thereat. There is no
evidence of what was done or what resulted from these meetings.
These Progressive Service Conferences and territorial meetings
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furnish no additional support for the inference of agreement con-
tended for and it is indeed strange that, in view of the nun1ber
of such meetings, the knowledge of who was present and the
availability as witnesses of many who attended, there is nothing
in the record except one or two speeches and nothing whatever as
to what was done.

:Much reliance is also placed on a 1940 address by the President,
of C. A. to its membership:

Had dog-eat-dog conditions prevailed instead of a steady suC\::..' ~;:;ion of club
meetings, mass conferences, joint conferences for business improvement, credit
clubs, progressive service conferences, staff conferences in manufacturers
offices and well-timed economic stimulations, that $700,000,000 (merchandise
sold by industry in 1930-1940 decade) would unquestionably have been less
than $665 000,000, would probably have been less than $630 000,000 and could
easily have been below $600,000,000. Even this last figure, representing a 14%
drop in value level, is less than the customary depression experiences of our
unorganized industry.

This is cited as evidence that C. :M.A. through collective action
succeeded in milking the public of anywhere from 35 million to
100 million dollars in ten years through conspiracy. But it 
obvious from a reading of the speech as a whole that it is not fact
but mere speculation, used as a sales talk to increase membership
which was then at such low ebb that disbanding was being se:!:iously
urged. There is no factual or statistical evidence in the record to
corroborate this speculation, or to prove it independently.

.Another rnerchandising aspect of this industry, claimed to show
the agreement alleged, is, what is called

, "

suggested retail prices.
Caskets are customarily displayed for sale in showrooms. 
cities where a casket manufacturer has his factory or a branch , this
showroom is maintained by him; in localities where there is neither
a funeral director will maintain one in connection with his funeral
parlor. 1Vhen the bereaved family selects a funeral director, the
latter usually brings the family to one of these showrooms where
the casket selection is made. The casket manufacturer, of course
is only interested, at least primarily, in obtaining the wholesale

price of the casket but the funeral director is selling a funeral

including a casket. Hence, it has been a custom since the early
1900' s for the casket manufacturer, at the request of the various
funeral directors who use his showroom , to place on the casket a
suggested retail price for the funeraL which price is calculated
by the funeral director by taking the ,yholesale price of the casket
and multiplying it by a set of multipliers ranging from 2.5 to

5 in inverse ratio to the price of the casket. Sales are made
generally by the funeral director; occasionally by a l'epresentati va
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of the casket manufacturer on request from the funeral director;
sometimes by both.

In 1930 the joint conference of C. , with a national association
of funeral directors , recommended "that in arriving at retail prices
for caskets displayed in manufacturers showrooms * * * manu-

facturers and funeral directors should reach mutually satisfactory
conclusions by conference." This, together with the use of the
multipliers-characterized by counsel as arbitrary and artificial
and having no relation to costs-is claimed to show beyond cavil
agreement on price fixation to the public.

Respondents' counsel argue that these multipliers are calculated
to cover the funeral directors direct and overhead costs but there
is no direct proof of that in the record. Neither average nor
specific costs are shown. It is true also that artificial or arbitrary
prices, or pricing factors , producing relative or absolute rigidity,
have often been held to be the indicia of price conspiracy or
agreement. But price agreements are not entered into , or continued
unless reasonably effective; and indispensable prerequisites, or at
least concomitants of them, are uniformity of final prices , 01' a

pattern , flexible in area, or product; or a formula rigidly applied.
There must somewhere be a fixed determinant uniformly app11ecl.

This is missing here. N or is there any evidence that C. iH.

compiled or disseminated price books, code books or multiplier
books used, or capable of being used , to arrive at uniform priees
or uniform price brackets, to its membership or the industry gen-
erally, nor any evidence of the existence of such from any authori-
shi p or source.

There is no evidence of the resultant suggested retail prices-
hence, no comparison or examination may be made to detect either
uniformity or rigidity horizontally. The evidence shows that a
very substantial number of casket manufacturers do not use them;
some have used them and then have abandoned them; others have
not used them but have later done so. The multipliers used vary
from manufacturer to manufacturer and from funeral director to
funeral director; there is no uniformity mathematically or opera-
tionally. There is no showing that the wholesale casket price-
the manufacturers ' price-is either uniform or rigid; in fact, there
are no such prices in the record for comparison or examination.
Some of these suggested retail prices are in plain figures-Dthers
are in code known to the funeral director. In fact, it is pla.in
on this record that such prices and their determination, their use

and the manner of their use, is entirely at the instance of the
funeral director and vary in all respects according to his desire
or need.
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The "mutually satisfactory conclusions by conferences" between
funeral directors and casket manufacturers referred to above must
have meant individual conferences rather than mass agreements , be-
cause there is no evidence of any general discussion of suggested
retail prices at any mass conference or territorial meeting and no
evidence that any C. A. member knew whether his competitors
used them, how they were arrived at, what multipliers were used
or what the prices were. If these "conferences" were between the
manufacturing and funeral directors ' industries , it is strange that
they should be recommended to the membership by the assembly;
it would seem n10re logical that all the respresentatives there as-
sembled would then and there confer and arrive at a conclusion.
Furthermore, preceding all the j oint conferences, discussions and
minutes thereof and action taken , appears:

The conference has no legislative power. Therefore, its functions can only
be those of discussion and exchange of information and recommendations. In
particular, it must be understood that C. A. is not a legislative body under
any conditions as far as the business of its members is concerned. * * * 
does not attempt to commit its members to any joint action and by its constitu-
tion is specifically forbidden to attempt to commit its members to any joint
action.

The use of these suggested retail prices by funeral directors for
their own purposes of package deals may be socially iniquitous but
it is apparent to the Hearing Examiner that such funeral director
alone is responsible for the practice. It is obviously for his benefit

primarily-the C.M:.A. member gets his casket price regardless.
The funeral director alone knows , on this record , what costs he must
recover, what profit he wants and he alone determines whether to
adhere to such package deal prices or not. There is no showing
that he does so. No funeral director, or trade association of funeral
directors, is a party responde,nt herein.

Next, counsel in support of the complaint point to, and rely
upon , the statistical service of C.M:.A. as a means of carrying out

the alleged agreement. Since 1939 at least C.J\1.A. has invited
its members , as well as non-members , to send in , confidentially, de-
scriptions of their respective selling areas. The nation was then
divided into sixteen broad geographical areas, and the reported
sales area allocated accordingly. In 1951 there were 209 par-
ticipants of C.J\1.A. statistical service, 176 of which were C.11.
members and 33 of which were non-members. These participants
grouped geographically as described , are called clubs. Thus there
was aNew England Club and a Southern Club, the latter embracing
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casket manufacturer participants mainly selling in the southeasternUnited States. 

. '

Each participant each month, on a form provided for that pur-
pose, sends to C.M:.A. statisticians the number of caskets and total
dollar value thereof which the participant has shipp~d to funeral
directors during the previous thirty days of: (1) adult cloth eov-
erecl caskets, (2) hard wood caskets: (3) Class I metal caskets (sheet
steel and aluminum, (4) Class II metal caskets (all other metals) 

(5) children s caskets, and (6) all other kinds of caskets (plastics,
masonite, etc.

). 

This is the only report sent into C. J\I.A. by aparticipant. 
NI.A. computes total estimated mortality for the area involved

and sends back to the participant seTen blue prints which show:
cumulative mortality for previous years and previous months of
the current year, together with estimated mortality for eurrent
month; the participant's total unit and total dollar volume ship-
ments , cumulated over previous years , over previous months of the
current year, and for the current month; percent mortality (mor-
tality divided by units shipped) cumulated over previous years
previous months of the current year: and the current month; and
the participant's average return (dollar volume divided by units)
eumulated similarly, this over-all and also broken down into the
described classes. These same figures for the entire selling area
of the group or club are compiled and furnished. From these any
participant can determine how his current month's shipments , total
or by each class , compare with what he accomplished in previous
years, in the previous months of the current year and how he like.,.
wise compares with the group as a whole, generally or by classes.
In a word , is he forging ahead , slipping back or holding his own
in relation to the whole group of his local eompetitors, and with
his previous business.

It must be noted that these product classifications are not accurate
price classifications since they overlap price,yise and that nowhe.re
on any of these statistical blueprints does any price appear, only
total dollar volume shipped , so that only an average price of all
can be obtained by dividing such volume by total units; that in-
dividual sales are not reported, not reported, nor are customer
names, or prices; that no participant can learn how any partieular
competitor is faring but can only determine how he himself is
doing in relation to his own past performance and in relation to
the group or club as a whole; that no measure of prices is possible;
that comparison by any participant of his own average index price
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with the general (group ) average index price of his selling area
can only be made by him because he alone has his own index; and
that no participant receives or can obtain the figures of any .other
participant.

It should also be noted that C.M..A... does not allocate territory;
does not restrict selling areas-that each participant may change
enlarge, diminish or abandon any selling area in which he is or
has operated; that no production data is requested or furnished;

and that no prospective sales or prices are reported. There is no
evidence in the record as to how these statistics are actually used
although among the numerous witnesses called there were par.
ticipants.

Respondents claim that this statistical service only enables a par.
ticipant to compare his business health and efficiency with his own
past performances and currently with his competitors as a group,
whereas counsel in support of the complaint see in it a means
whereby each participant can see whether his competition is carry-
ing out the alleged agreement to sell upward and compare their
combined alleged efforts in that direction with his own. If the
latter is possible, there is no evidence that it is clone.
Discussion in more detail of this service -n'ould unnecessarily

lengthen this opinion. Suffice it to say that the hearing examiner
has studied with great care the contrasting explanations of this
service and its possible uses set out in considerable detail in the

briefs and has studied also the voluminous statistics themselves
and is of the opinion that it is no more than what counsel for
respondents contend. The whole system is too amorphous, too
lacking in central control, in policing or coercion , and too sketchy,
by reason of secrecy, to serve as contended for by counsel for by
counsel for the complaint.

The latter next contend that a shift in sales for the years 1946
through 1950 from the cloth covered wooden caskets to the higher
priced metal caskets is proof in itself that an agreement to sell
upward existed. Unfortunately th~re are no figures for other
years since 1940 in the record. The five years chosen are hardly
typical or reliable because it was in 1946 that metal first became
available for caskets again after the war and in 1950 the ICorean
police action" broke out with consequent widespread fear of re-

strictions on metal again. It is reasonable to assume that metal
casket sales zoomed disproportionately in both years. Hence the
years 1947, 1948 and 1949 , being all else which are available, give
a more reliable picture.
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The record shows that shipments from 177 participants in the
statistical service in these years ""ere as follows:

1947 1948 1949

, 077 , 4R4 46, 836
390 946 371 204 3iH , 921
113, 793 110, 465 104 , 534
127, 686 145 274 130, 543

610 590 344

Children s cloth-covered wood caskets- - -- - - n. n. --- -- 00 00 - - 00- - - --
Adult, cloth-covered caskets. - 00 - - - -. - -- - - - -- - 00 - -- - - _00 00 - - - 

--- -- --

Hardwood caskets. - --

- -. - --.. 

_00 ___00 -- u_- -- ____00_.

-___- -

-- noon

t1tt

:: ~~~~~~:::::::: ~: :===::: =: =: =: =:: =: ~ ~:: =:=:::=:: =::: ::= = ===::

Index (average prices) for these years were:

1947 1948 1949

Children s. -- _.. - - _n -. - - - - - --_0000 00 -- 00.. - ---.. - -- --- - 00- - - -- 00 - 00 00 $16. U8. 90 ~19. 75
Adult W - - - - 

---- 

__00" - 00 .-- _-noon.. 00_____ -_-__00_____---- 59. 61. 95 61. 95
Hardwood_-n___n_

. -. - - - - - -.... - _.

113. 80 HR. 115.
MetaL.__- - -- ---- m -- ---- - 

- - - - - - ~ = ::: :=:=: =: =: = ~ = == =::= == ::=:= =: 

175. 172. 155. 25
Other kinds_--__ - 00 -- - -- - - -. - 00 00 - - -- - 

--- -----.. - - - -- .... - --__

-_0000_- 213. 95 205. 60 209.

The decline in children s caskets is accounted for by the decline
in child mortalitY-0l1 the average in excess of 20%. From the first
above table it appears that from 1947 through 1949 approximately
10% less adult cloth covered caskets and approximately 8% less
hardwood caskets were shipped , whereas approximately 2.2% more
metal caskets were shipped. The latter are generally more ex-
pensive than the former two. A verage prices of the former two
remained relatively steady whereas average prices of the metal
caskets substantially declined. The greatest variation seems to
have been in "other kinds" of caskets where unit sales fell off
nearly 50%, although average price declined but slightly. In-
dustry price index lagged behind wholesale commodity index.

The above tables do not bear out the contention of counsel in
support of the complaint. If average prices are to be trusted , the
most expensive type of casket ("other kinds declined nearly

50%, the next most expensive gained only 2.2% and the least
xpensive declined 8% and 10%, respectively.
The pattern here is too mixed, the shift too insignificant, to be-

speak the active and effective agreement charged or to show its
implementation or fruition.

The last major contention of government counsel is to apply the
legal maxim "omnia praesumuntur contra spoliatorem" to supply

any and all deficiencies of proof, which counsel thereby impliedly
admit exist in their case. Just what these deficiencies are is not
stated but apparently left up to the decisional authorities to de-
termine.

The record shows that on June 10 , 1946 , C. A. was served with
a subpoena duces tecum to appear before the Grand Jury of the
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District Court of the United States for the Northern District of
Illinois at Chicago on July 15 , 1946 , with practically its entire files
between January 1 , 1933, and ~fay 31 , 1946. There is no point in
setting out the detail of what was required to be produced because
it is only what was actually produced which is of interest here and
this is shown by the return to C.J\1.A. of what was produced.

On 1\fay 12, 1949 , while the subpoenaed doeuments were still 
the possession of the Antitrust Division of the Department of Justice
at Chicago, Harry A. Babcock, Attorney in Charge~ ,Ynshington
Office of Investigation of the Federal Trade Commission. wrote

counsel for respondents stating that an application for eomplaint
against C. A. had been docketed; that he was assigned to in-
vestigate allegations that the industry and its members , by illegal
concert of action and agreement, were fixing prices between manu-"
facturers, maintaining resale prices illegally~ selling or refusing 
sell under circumstances other than the selection of customers on
good faith and cooperating with morticians to artificially restrain
commerce and suppress competition. Formal request was made to
inspect C. :M.A. minutes, records and correspondence with members
from July 1 , 1939 with the statement that if some of this material
was in the possession of the Department of Justice~ authority to
examine it there was requested by appropriate letter to the Attorney
General.
On June 1 , 1949 , counsel for respondents replied that the material

was in Chicago and that until the grand jury investigation was
disposed of~ nothing would be made available in any mallner.
Thereafter on September, , 1949 , the Acting Chief of the Antitrust
Division of the Department of Justice returned to John J\1. Byrne~
as Secretary of C.J\tI. , all documents produced listed as follows:

557 J\1inutes ' of meetings of various committees of C.M:.

8 :Mimeographed bulletins.
297 1fimeographed proceedings of annual mass conferences
:M.A.~ 1933-40.

2 Lists of officers and executive committees, 1939-46.

14 Lists of members of C. :M.A. as of 5-31-46.
8 Statistical charts.

2 ~1imeographed copies of Constitut.ion (C.J\I.

1 Printed pRmphlet entitled "The Truth About the Casket In-
dustry.

1 Photostat of membership insignia.
Upon receipt of the above, and without opening, the Secretary

(Byrne) after advice from counsel that there was no law requiring
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their preservation , had all the above destroyed by burning. His
reasons for doing so appear in his testimony at an investigational
pre-complaint hearing as follows: The Department of Justice had
examined and considered the documents thoroughly in the more

than 3 years it had them and no indictment had been returned or
other charge preferred; that, although he thus had a clean bill of
health from the Department of Justice, he had observed the de-
velopment of administrative law in this c.ountry and knew that
things that were considered perfectly proper at one time came 
be considered improper or objectionable not by statute but by
interpretation by precedents set, and he did not want the nuisance
of being bothered with the ' papers. Byrne died on anuary 3 , 1952.

On this factual basis, government counsel contend: that such
destruction was a deliberate thwarting of Commission attempts to
ascertain the facts; that it was an obstruction of justice in the

nature of a fraud to the prejudice of the public interest; 1 that
every presumption should be indulged against one who destroys
records relevant to an issue to which he is "party. Counsel do

not contend for a presumption of general guilt, namely, that find-
ings and order could be made and entered on the presumptions
alone, but contend that it should be presumed that wherever that
proof is deficient, that it was c.ontained in the destroyed docu-
ments, that the latter were injurious to respondents, that destruc-
tion operates against the whole case of the destroyer but nowhere
is it stated just what is to be presumed, what evidentiary gaps
are to be proved by what destroyed documents , what the latter con-
tained, or what gaps are thus to be closed. No case has been cited
or found where the contended-for-presumption has been applie.d
in an administrative proceeding although many other cases have
been cited by counsel.

The hearing examiner has studied these cases, as well as some
others , and detailed discussion thereof would extend this opinion
beyond any reader patience. Analysis thereof though shows
that all of them where the quoted maxim was applied, involved

either a single document or group of related documents. whose
very title imported its contents and demonstrated vital relevancy
to the case; secondary evidence showing the nature and substance
of the destroyed material; subornation o~ perjury, alteration 

documents, or refusal to produce with independent evidence thereof;
or specific allegations as to what the destroyed documents would
show , which allegations were taken as true in view of the destruc-

1 If so, quere: why was not Section 10 of the Federal Trade Commission Act invoked?
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tion.2 In many of these cases, destruction occurred after litigation
commenced.

All of these elements are missing here. There is no evidence
secondary or primary, of the contents. , There is nothing to show
their relevaney to the issue presented here. True, they presumably
referred, or were thought to refer, to some violation of the anti-
trust laws but whether the Sherman Act , the Clayton Act or some
other Act, whether criminal or civil , whether conspiratorial or in-
dividual, does not and cannot appear. The 890 destroyed docu-
ments listed above give no clue as to their contents from the
standpoint of re.levancy to this case. Officers and membership of

~1.A. are in this record, as are statistical charts, whether the
same or different is unknown. The C.J\1.A. constitution or mem-
bership insignia can hardly be presumed to be incriminatory, but
what was contained in minutes, bulletins. proceedings or in the
pamphlet "The Truth about the Casket Industry/, one can only
speculate and therefore any contended relevancy is pure specula-
tion also. Relevancy, competency and materiality cannot be , specu-
lated under the command of the Administrative Procedure Act.
It must be established.

None of these destroyed documents import their substance and
therefore, their relevancy by their title , such ' as would a deed, bill
of sale, receipt , ship s manifest, mortgage, will or contract. Here
is a mass of documents which may be innocuous or damning. One
cannot assume that minutes and bulletins contain the agreement
charged here from the mere fact that they were minutes and
bulletins.

There is here, of course., no subornation of perjury 01' perjury,
no fraudulent alteration of documents and no refusal to produce
or any concealment of records nor any specific allegations as to
contents or purport of the destroyed evidence. Without some
specific evidence, without some reliable guide as to contents, the
hearing examiner does not know what to presume specifically and
has not been told and cannot presume guilt generally and is not
asked to. The facts indeed give rise to a contrary presumption;
that being, that no charge being preferred or indictment returned
after over three years of examination and study ~ the destroyed
documents were insufficient in the opinion of the responsible of-

2 Even in the old case of Pomeroy v. Benton 77 Mo. 64, which is most supportive ot
government counsel's contention, at least in language if not on the facts, there was a
specific charge that plaintiff' s profit had been $200,000 and that such would be evidenced
had not defendant destroyed the account books. In view of the latter, the court took
plaintiff' s allegation as true without further proof. In this proceeding, there is no pleaded
or stated allegation that the destroyed records contained the agreement charged, nor any
specific fact or Act from which its existence could be inferred.
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ficials of the Department of Justice to constitute a violation of
any antitrust statute over which that Department has jurisdiction.
For these reasons the hearing examiner refuses to apply-indeed
he cannot apply-the maxim contended for by government counsel.

~ooking at the record as a whole, the deficiencies in the govern-

ment' s evidence which the hearing examiner believes to be fatal to
the asserted inference or conclusion of agreement and concerted
action are: that there is no evidence of alloeation of sales, of ter-

ritory or of production, nor any control of them; no system of
discovery, checking, policing, coercion or punishment; no means
of implementing or effectuating the asserted agreement; and no

evidence of curtailment, restriction or stoppage of production of
the cheaper merchandise in any or all producing units. vVhile on
the , other hand, the record shows affirmatively that such mer-
chandise is still freely and widely offered for sale and is nationally
still available to all; that competition in its sale is still active and
over-all competition in casket sales has not decreased-at least
there is no showing that it has; that while there is evidence of
what was said, there is too little reliable or conclusive evidence
of what was done; and that the purpose of the charged con-
spiracy on this record is just as reasonable and more consistent
with normal individual competitive conduct as with a "planJ4ed
common course of action.
There are few, if any, industries where the ultimate consumer

is so psychologically and chronologically disadvantaged; where the
normal bargaining power is so handicapped in an immediate and
imperative, even desperate, need; therefore, the law should be
especially vigilant to prevent advantage being taken of his helpless
position. Beeause of this, the hearing examiner has given very
detailed consideration to this record. The record herein presents
a merchandising picture of many possibilities of unjustified con-
sumer exaction. vVhether these possibilities are translated into
actualities is not known but, in any event, the record does not
support with substantial evidence the claim that these respondents
collectively did so. Any taking advantage of such possibilities on
this record was individual and redress or correction must be found
in other proceedings than this.

painstaking study of this record convinces the hearing ex-
aminer that there is insufficient reliable and substantial evidence
to sustain the order prayed for and, accordingly, the complaint
should be dismissed.

This action makes unnecessary rulings on the other motions filed
or decision on the questions of joinder propriety of class action
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and the substantive question of whether an agreement among
competitors to each push hi~ long profit merchandise, is illegal.

ORDER

It is ordered That the complaint herein be, and the same hereby
, dismissed as to all respondents.

OPINION OF THE COl\:fl\IISSION

By GWYNNE , Chairman:
The complaint charges a violation of Section 5 of the Federal

Trade Commission Act in that respondents "from about 1930 to the
present, by agreement , combination and planned common course of
action (1) enhanced, stabilized , fixed and maintained prices of
burial caskets; (2) controlled and limited the unit production and
unit sales of burial caskets; (3) controlled and limited the produc-
tion and sale of burial caskets in that the production and sale of
higher-priced caskets were expanded while the production and sale
of lower-priced caskets were curtailed; and (4) fixed and main-
tained uniform , artificial and noncompetitive suggested retail prices
for burial caskets sold by funeral directors to the public from
manufacturer-owned showrooms.

At the conclusion of the evidence in behalf of the complaint
the hearing examiner sustained respondents' motion to dismiss
on the ground that a prima facie case had not been established.
Counsel supporting the complaint appeals.

The respondents are Casket Manufacturers Association of Amer-
ica (C.J\i.A. ), a trade association, its officers, and 13 corporation
members of the association , the latter being named individually,
also as members of C. J\.f.A. and as representative of all of the
members.

It is the claim of counsel supporting t.he complaint that the
agreement, combination and planned common course of action is
to be found in the following: 

(1) The power and capacity of respondents to accomplish the
alleged unlawful activities;

(2) Speeches and statements made by officers of C.J\I.A. at
various meetings;

(3) The C. s statistical service;

( 4) The rise of the index price and the movement of sales from
lower to higher price brackets;

(5) Suggested resale prices by the casket manufacturers;
( 6) The destruction of certain documents by the Secretary of
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The Inembership of N!..1\... consists of about 160 corporations
partnerships and individuals engaged in the manufacture and sale
of burial caskets and funeral supply items to funeral directors.
During much of the time in question, the membership consisted
of many large casket manufacturers. According to the figures in
the brief of counsel supporting the complaint, sales of C.1\l.
members were, in 1946 56% of the total national sales and in
1950 , 49%.

From time to time, the Association and its members held meet-
ings. For example, from 1930 to 1954 , annual mass conferences
were held, to which all members of the funeral supply industry
,vere invited. In addition , territorial meetings "'ere held in some
14 strategically located cities. These meetings were arranged by
the Secretary of the Association under the direction of the Execu-
tive Committee. Some excerpts of speeches made by officers of

l\l.A. at these meetings are:
(1) From a speech of the President in 1949:

Unquestionably, the most important characteristic of the industry that every
manager should constantly keep in mind is that its unit demand is fixed by
mortality. True, it varies up and down , but at any time the number of units
that can be sold depends primarily on current mortality and secondarily on
funeral directors' stocks.

While the unit pie cannot be increased, it can be cut up into any number of
slices by competing manufacturers. But what is one man s gain is another
man s loss-a loss that can t be made up as in other industries by creating a
demand for more products.

However, a casket manufacturer ccm expand his dollar volume by the sale of
better merchandise and his biggest opportunity ' has always been in that
direction.
That type of expansion is most desirable because it adds to the total mad~et-

ing possibilities of the industry without taking business away from a com-
petitor.

Your Association will endeavor in every legitimate way to be of service to the
industry as a whole and as individuals. But, as in all human efforts, results
will be dependent largely upon the individual.

(2) From a speech made in 1935:
Before entering a detailed discussion of our opportunity and the problem

of making the most of it, we ought to understand clearly the obligations of
this Association to its membership.

Each of you has always been and always will be the one to run his own
business. The management of your own business is your obligation an(1 not
an Association obligation. Simultaneously, however, it is distinctly an obliga-
tion of your Association officers and staff to red-lantern the industry danger
spots and keep those~ignals burning until you have passed them; but you are
the ones who must navigate your own individual businesses to positions of
safety and continuity of profit.

451524--59----
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Likewise, it is an Association duty to outline existent profit-making oppor-

tunities, but again what you do with those opportunities is distinctly your own
administrative task in so far as they apply to your business.

There were other speeches and statements of similar import.
Concerning this phase of the case, the initial decision contains
the following:

Speeches by the various presidents and Executive Secretary of C. A. ex-

tending for the most part from 1930 to 1939, as well as one in 1949 and one in
1950, are heavily relied upon by counsel in support of the complaint to show
the agreement alleged. These speeches reflect complaint of cut-throat competi-
tion; dog-eat-dog tactics; selling downward; sacrificing quality and price for
temporary volume; and an influx of new competitors between 1930 and 1934,

which competitors, bent on getting in on what they considered a depression-
proof industry, were without "principle , and were bent on getting rich quick
b:v cheapness and volume at the expense of "total opportunity of the industry.
These speeches point out that lateral expansion is impossible, since industry
demand is inelastic; that only upward selling, the stressing of quality and
increasing the "total opportunity of the industr~y" will enable the industry

member to meet rising costs and increase his gross and net margins. These

speeches plead for cooperation in over-all price maintenance through C.
and assert that if each casket manufacturer is going to engage in cut-throat
competition without regard to his competitors, that C. A. might as well be

disbanded; also assert that no casket-manufacturer can expand his volume
except at the expense of his competitors, thus inviting reprisals, but that he
can increase his profit by selling upward if others do the same. In short, to
increase or maintain prices generally. (Counsel for respondents insist that the
phrase used is "selling higher quality merchandise" but to the examiner this
means on this record selling higher priced merchandise. Price fixation, as

such , is impossible in this industry.

During a membership drive in 1940; the President of the C. :M.

said:
Except for the N.RA.. period, membership and financial support of the Casket

Manufacturers Association have been diminishing steadily since 1929. Never-
theless, the Casket Manufacturers Association kept on fighting the forces of
demoralization and depression and each year seemed to bob up with enough
energy, surplus and vitality to perpetuate itself each succeeding year.

Even in the face of those difficulties, its work has been outstanding. Over
$700,000,000 worth of merchandise has been sold by casket manufacturers to
funeral directors during the past ten years.

Had dog-eat-dog conditions prevailed instead of a sturdy succession of club
meetings, mass conferences, joint conferences for business improvement, credit
clubs, progressive service conferences, staff conferences in manufacturer offices
and well-timed economic stimulations, that $700,000 000 would have unquestion-
ably been less than $665,000,000, would probably have been less than $630,000,000

and could easily have been below $600,000,000. Even this last figure, repre-

senting a 14 percent drop in value level , is less than the customary depression
experiences of an unorganized industry. (Com. Ex. 181, p. 1; Ap. Br. 48.
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At many of these meetings, the following also was said:

The conference has no legislative power. Therefore, its functions can only
be those of discussion and exchange of information and recommendations. In
particular, it must be understood that C. A. is not a legislative body under
any conditions as far as the business of its members is concerned. * * * It does
not attempt to commit its members to any joint action and by its constitution
is specifically forbidden to attempt to commit its members to an~y joint action.

The statistical service, operated under the direction of C.
officials, is participated in by both member~ and non-members. The
number has varied; in 1951 , of 209 participants , 176 were members
and 33 were non-members. The country is divided into 16 areas;
the participants in the severa 1 areas include the manufacturers
selling mainly in that area. Each participant reports once each
month to C. l\1.A. the total number of caskets and total dol1ar
volume thereof, which the participant has shipped to funeral
directors that month. The figures are broken down to cover the
six principal classifications of caskets.

The C.J\1.A. sends to all participants various reports or "blue-
prints" which contain certain compiled information applicable to
the particular area. Included are reports of mortality for the pre-
ceding year, and the preceding month, and estimates for the
current month. These figures are based upon mortality figures of
the Bureau of Vital Statistics of the United States Government.
The reports also show for the participant and also for the area
the following: total unit and dollar volume of shipments over
previous years , over previous months of the present year, and for
the present month; percent mortality (mortality divided by units
shipped) over previous years , previous months , and current month;
the average return (dollar volume divided by units shipped). All
these figures are broken dmYll into the various classifications of
caskets.

On the question of the rise of the index prices ( average prices)
and the movement of sales from lower to higher price brackets,
counsel supporting the complaint submits a table based on sales
of 177 manufacturers participating in the statistical service. A
part of this table is reproduced showing for the various classifica-
tions of caskets, total units shipped, the percent of total units

shipped , the percentage of total dollar volume, and the index price:
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1946 1947 ~~I~ 1950

Childrpns C. C. W. cflskcts:
Units_ n__

--__

-_n__n_n-n 034 077 51, 484 , 836 42.
Perrent of total units- u - _ --On - n R. 3 i. 
Percl?nt of total dollar volumf'_---- 1. 4 l.ii 1. 4 1. 4
Index price- - - -- -----, n__-___ $14. $16. $18. 90 $19. $22.

Adult clot,h-covpred caskets:
Units

"----'-

"" --..--__--__n__nn-- 405. 311 390. 946 371 204 35J 921 31';0. 49
Pprcent of tot~l units- n-n___nn_- ~57. 9 SQ. a 54. 55. (1 51.
Pl' rcent of total dona)' volumf~n_n 34. 33. t1 31. 9 .'33. 30.
Index price__ _____n

_--- ----------

$51. 65 $59. 25 $61. 95 $61. 95 $63. (1
Hardllood caskets'

Units-

- -

,-- - -- _u- --- n_- n -- - - 

- ---

128, 562 113, 793 11 0, 465 J04 534 111,
Percent of totnL - - 

- - - -- -

- n_- - - -n 1~. 3 Ii';. 16. 111. 15.
Percent, of total dolbr volumc_____- - 22. 18. R 18. 18. f: 17.
Indf!x price_u, -----

- - - - - -

$104. $113. $118. 5.1 $115. $118. 8
Metal caskets (total of class I and class II

metals)'
Units_- - --- --- - n_- n - - - --- - -n --- - - 100, 233 127, C86 145. 274 130 543 181. 54
Percent oftotaL.._,---__- __n -

------

14. 1:1. 3 21. 3 20. i:i 211.
Percent of total dolhr volume_noo 27. 32. 3t 7 32. e 3R.
Index price___-_

_..--

--n ---n----- $165. 25 $175. $172. 25 $155. $157.
Class I metal caskets:

Units_ n_--, -

-__

_'__n__ __n n_n-

-..---- ----

--_nnn- 137 865 124 39- 173. 52! 
Percent oftotaL--_-n-n_n__

____--

-n___ -n. n__ -n__- 20. 19, 24.
Percent of total dollar volume- n- - -- -____--_n n__n___- 3fJ. 28. I, 33.
Index price- - - - n___- -n

-__ -- - ----

__n--n-.. n----__ $159. $149. 0. $14!J. 
Class II metal casket~:

Units- -- - ,.' .n__

---- -_---- . -- -

-n______- _n__

_- --

409 149 017
Percent of totilL - - . - - - - - - - ' - - - - - - n - -_u_----- n__

_--_---

1. 1 1. 0 1. 1
Pen;ent of total dollar volurnen___

------

n__ _n---
Index prir.e___

-__---

-_n

---- --------

_u_n__- n__ $420. 60 $427. $440. 70
Othpr kinds of caskets:

Units_ - --- ,. - n - -

- --- ------ -- - --- -- " -

190 610 590 2. 3-14 613
Pp1'cent of totaL-

---

------n- -n--- 1. 2
'I. Percent. of total dollar 'Volume___- --- 2. G 1. '1

Index price_____n----n

---- ----

-n- $196. $213. $206. $209. 55 $241. 80

Concerning this data, the hearing exa,mlner points out that:
The decline in children s caskets is accounted for by the decline in child

mortality-on the average in excess of 20%. F,'om the fil'st above table it
appears that from 1947 through 1949 approximately 10% less adult cloth
covered caskets and approximately 8% less hardwood caskets were shipped,
whereas approximately 2.2% more metal caskets were shipped. The latter
are generally more expensive than the former two, Average prices of the
former two remained relatively steacly whereas average prices of the metal
caskets substantially declined. The greatest \'ariation seems to ha,e been in
other kinds" of caskets where unit sales fell off nearly 50%, although average

price declined but slightly. Industry price index lagged behind wholesale
commodity index. 

The above tables do not bear out the contention of counsel in support of the
complaint. If average prices are to be trusted, the most expensive type of
casket ("other kinds ) declined nearly 50%, the next most expensi,e gained

only 2.2% and the least expensi\'e declined 8% and 10% respectively.
The pattel'll here is too mixed, the shift too insignificant, to bespeak the

active and effective agreement charged or to show its implementation or
frnition.1

In the matter of suggested resale priees, it appears that easkets
are usually displayed for sale in showrooms either in that of the

1 The hearing examiner discounts the value of the figures for 1946 and 1950 because 1946
was the first ;rear after the war when metal became available for caskets , and 1950 marked
the beginning of the Korean "police action " with consequent widespread fear of the

restriction on metal again.
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manufacturer or that of the funeral director. For many years, it

has been the custom of some casket manufacturers at the request
61 the funeral director to place on the casket a suggested resale
price. This price is calculated by the funeral director by multi-
plying the wholesale price by a set of "multiplieTs~' ranging from
5 to 4.5 in inverse ratio to the price of the casket.
On the occasion of a joint conference of C. :M.A. 1vith National

Association of Funeral Directors in 1930, a rec.ollll11endation was
made that "in arriving at retail pricBs for c.askets djsplayed in
manufacturers~ showrooms :I: * :I: manufacturers and funeral di-
rectors should reach mutually satisfactory conclusions by con-
ference.

On this feature 01 the case, the initial decision states:
There is no evidence of the resultant suggested retail prices-hence, no com-

pa risol1 or exam inn tion ma~' be made to detect either uniformity or rigidity
hol'i7..ontally. The evidence shows that vel'Y substantial number of casket
manufacturers do not use them; some have used them and then have abandoned
tllem; others lwye not used them but ha,e later done so. The multipliers
used vary from manufacturer to manufacturer and from funeral director to
funeral director; there is no uniformity mathematically or operationally.
'l' here i:-:; no showing that the wholesale cm:ket price-the manufacturers ' price-
is either uniform or rigid; in fneL there are no such prices in the record for
comparison 01' examination. Some of these suggesteo retail prices are in plain
figures-others al'e in code knmvn to the funeral director. In fact, it is plain
on this record that such prices and their determination , their use and the
manner of their use, is entirely at the instance of the funeral director and
vary in all respects according to his desire or need.

The "mutually satisfactory conclusions by conferences" between the funeral
directors and casket manufacturers referred to above must have meant incli-
vidual conferences rather than mass agreements, because there is no evidence
of any geneml q.iscussion of suggested retail prices at any mass C'onference
or territorial meeting and no evidence that any C. A. member knew whether
his competitors used them , how they were arrived at, what multipliers were
used or what the prices were.

The elaim as to the destruction of documents is based on the
burning of certain records by the then Secretary of C. J\I. , J\lr.

John M. Byrne. In response to a subpoena duces tecum , C.Thf.

had turned over these documents to the District Court Grand Jury
for the Northern District of Illinois. ,Yhile the papers were still
in the possession of the Antitrust Division of the Department 

Justice, the Federal Trade Commission s ,Yashington Office of In-
vestigation wrote c.ounsel for respondent that a complaint had been
docketed against C.J\1.A. Demand was made for examination of
certain records and documents. Some time later, no indictment
having been returned, the documents were returned to J\1r. Byrne.
These documents are listed as follows:
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'557 J\1inutes of meetings of various committees of :NI.A.
8 1fimeographed bulletins.
297 Mimeographed proceedings of annual mass conferences

, 1933-1940.
2 Lists of officers and exeeutive committees, 1933-46.
14 Lists of members of C.J\1.A. as of 5-31-46.
8 Statistical charts.

2 Mimeographed copies of Constitution (C. l\I.A.
1 Printed pamphlet entitled "The Truth About the Casket In-

ustry. "

1 Photostat of membership insignia.
After advice of counsel, :Mr. Byrne burned the documents. The

reasons later given for this action were in substance that: the
Federal Grand Jury had returned no indictment, the nuisance 
keeping the papers , and "I had seen the development of adminis-
trative law in this country and I knew that those things that were
considered perfectly proper at one time came to be considered im-

proper or objectionable" not by statute, but by interpretation, by

precedents set and I didn t \rant to be bothered 'with the papers.
The evidence establishes, prima facie , first that officials of C. :M.

did urge the pushing of higher priced caskets, that is

, "

selling up-
ward", and second , that the statistical program did give the par-
ticipants the opportunity to compare their results in selling upward
with the general result of all.

There is, however, no evidence of what the members did in
response to the urgings, no evidence of what use they actually
made of the statistical service. There is no evidence that territory
was allotted,' that prices were fixed , or even uniform , or that pro-
duetion of any type of casket was restricted or that any type was

made unavailable to purchasers. There was no system of ehecking
the activities of individual members, nor is there satisfactory
evidence of adoption by them of any restrictive program , nor 

results which would naturally flow only from a planned common
course of action. It cannot be said that there was any variation
in the types of caskets sold or in the prices thereof which is not
as consistent with natural causes as with an agreement or planned
action. Injury to competition because of any conduet of respond-

ents has not been established, prima facie.
J\1any cases have pointed out that a formal agreement to re-

strict competition is not necessary, but may be inferred from other
proven facts. But the facts relied on in those cases are not
present here. See Fo1't H 01. va1'd Paper 001npany v. FTO (1940),
156 F. 2d 899; U. S. fifaltsters Assn. v~ FTO (1945), 152 F. 2d161;
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Milk and lee Crea'lJt Can lnst-itule v. FTC (1946), 152 F. 2d 478;

Bigelow v. Rl(O Radlo P-ictu,res (1945), 152 F. 2d 877. From a
factual standpoint, the instant ease has more in common with
Maple Floor'ing 111 anufactuTe1?s Assn. v. 268 U. S. 563 , and
Tag jJfanufactu1?e1?s In8titute v. FTC 174 F. 2d 452.

There still remains to be considered the evidentiary value of the
admitted fact that certain documents and records of C.J\1.A. were
destroyed by its Secretary after he knew that the Federal Trade
Commission desired to examine them.

The famous legal maxim

, "

omnia praesumuntur contra spolia-
torem , has often been considered by the courts. The general rul~
is that, under certain circumstances, the refusal to produce certain
evidence or the destruction of it, permits an inference to be drawn
that the evidence would have been unfavorable to the party who
destroyed it or who refused to produce it.

The inference does not automatically arise in every case from
the mere fact of spoliation. As said in TVignwTe on Evidence
Volume 2 , Section 291:

Upon the same general principle, namely, that the inference can arise only
where the document was one that could have been used if produced, it is
obvious that the inference is not available from mere non-production where
the document would have been inadmissible on the possessor s or the de-
mandant' s behalf or is declared by the Court to be unnecessary or useless.

The inference arising from the destruction of evidence ordinarily
would not dispense with the necessity for the introduction by the
other party of some secondary evidence as to the contents of the
document to prove facts which said party claims would have been
shown thereby. It merely diminishes the force of the spoliator
evidence and enhances the probative value of that adduced by his
opponent. 31 CJS, Sec. 152. Thus, in re Enos' Will (1921), 187

S. 756 , the court said that the unfavorable inference will not
dispense with the necessity of the other party introducing some
evidence of its contents that it may appear that the documents
destroyed were, in fact, relevant to the case. In E q'ttitable TTuSt 

Gallagher' (1950) Del. , 77 Atl., Sec. 548) a great deal of evidence
was taken in an effort to reconstruct the contents of the destroyed
instruments, after which the Chancellor applied the rule that where

party to an instrume,nt deliberately destroys it, the natural
inference is that its provisions are against his interests. In Waters
v. Lawler (1921) Ill., 130 N.E. 335 , it appeared that the grantor
destroyed the only memorandum of direction regarding the control
and disposition of a deed placed in escrow; the inference thus aris-
ing, "while not relieving the opposite party from the burden of
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establishing delivery, nevertheless must prevail where the evidence
on the point is vague and uncerta~n.

In some instances, the very nature of the document itself or the
surroundiIlg circumstances may be a sufficient showing of secondary
proof to permit the inference. For example, a showing that the
destroyed document was in fact a deed might be sufficient , whereas
the fact that it was only some other doeument between the parties
might not be. In re Herman (1913) 207 Fed. 594 , the documents
destroyed by the bankrupt's wife and mother- in-law were letters
between them concerning claimed loans by the mother-in-law to the
bankrupt. In The Sarn Sloan 65 Fed. 125 (a libel suit against
The Sam Sloan for damages in a collision), the paper destroyed
was the first report of the accident made by the ship s captain and
filed with the public authorities. See also The BeJ'17wda 70 U.

514.
In these cases the admitted character of the documents was

such that a reasonable conclusion could , be drawn that they did
have to do with some material fact involved in the litigation. In

other words, the documents under the eireumstances carried theirown proof. 
That is not, however, the situation in the instant c~--.se. Some 

the documents seem to have been in the same categories as' others
actually introduced , such as statistical charts, etc. Others , such as
mimeographed copies of the C.~1.A. constitution, could probably
have been introduced at the trial. Others , such as minutes of meet-
ings and reports of proceedings at mass eonferences , were records
which an investigator would naturally explore; and it is within
the realm of conjecture that such records may have thrown some
light on important issues in the case.

For the purpose of this appeal we assume that a prima facie
showing has been made that certain officials did recommend "up-
ward selling. Whether any aetion was taken on the proposal was
therefore in issue. If there were some secondary proof that the

destroyed records did in fact bear on this issue, the destruction
might give rise to an inference unfavorable to the spoliator. There

, however, no such proof nor any proof that the destroyed reeords
contained any matters relevant to the issues in the ease.

The above conclusion makes it unnecessary to eonsider the cir-
cumstances of the destruction and the alleged reasons therefor
as bearing on the weight to be given to any possible inference.

The record indicates that Mr. Byrne died prior to the filing 
the complaint. vVe do think it proper , however, to call attention

: to Section 10 of the Federal Trade Commission Act which provides
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a penalty for the willful destruction of records and documents
under certain circumstances.

An examination of the whole record leads to the conclusion that
the hearing examiner decided the issue correctly. His findings.
conclusion and order are adopted as the findings, conclusion and
order of the Commission.

The appeal is denied and the complaint is dismissed as to all
respondents.

It is directed that an order issue accordingly.
Commissioner ICern did not participate in the decision in this

case,

FIN AL ORDER

Counsel in support of the complaint having filed an appeal from
the hearing examiner s initial decision dismissing the complaint

and the matter having been heard on the whole record , including
briefs and oral argument of counsel; and the Commission having
rendered its decision denying the appeal and adopting as its own
the findings, conclusion and order contained in said initial de-
CISIOn :

It 'is onle'l'ed That the complaint herein be, and it hereby is
dismissed.

Commissioner ICern not participating.
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Decision 52 F. T. C.

IN THE ~1ATTER 

ABEL ALLAN GOODJ\1AN TRADING AS ,VEA VERS GUILD

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMl\IISSION ACT

Docket 6158. Complaint, Dec. 1953-Decision, Mar. 14, 1956

Order requiring a seller in Hollywood, Calif. , to cease, in advertising for
agents to sell a correspondence course designed to prepare students for
work as commercial reweavers, representing falsely that highly exaggerated
earnings were typical and that he furnished sales agents with names of
prospects and everything necessary to make sales; and to cease represent-
ing falsely in statements made to prospects by his salesmen and otherwise:
the scope of the course, ease of learning, personal assistance to students,

earnings of persons completing the course, value of supplies, and refund
of monies paid if persons were unable to complete the course; to cease
representing falsely that his courses had been appro\ed for training by
State and Federal authorities; and to cease use of the word "Guild" in
his trade name or otherwise.

AI,p. TJlilUa')n L. Pencke and 111')' Ed1()aTd F. Dol.Dn,,-r:; for the Com-
mISSIOn.

1Vol1)e1' TVolver of Los Angeles , Calif. , for respondent.

INITIAL DECISION BY ABNER E. LIPSCOMB , HEARIN0 EXAl\IINER

HISTORY OF THE PROCEEDING

On December 22, 1953 , the Federal Trade Commission issued its
complaint in this proceeding, charging the respondent with false
deceptive and misleading statements and representations in con-
nection with the advertising and sale in interstate commerce of a
course of study in reweaving, in violation of the Federal Trade
Commission Act. On January 11, 1954 , the re,spondent submitted
an answer thereto , denying the principal charges of the complaint
and praying that the said complaint be dismissed, and that no
order be issued against him. In due course, evidence for and
against the allegations of the complaint was received into the
record. Thereafter proposed findings as to the facts and conclusions
were presented by both parties.

IDENTITY AND BDSINESS OF RESPONDENT

Respondent Abel Allan Goodman is an individual who, until
January 1 , 1954, traded under the name of Weavers Guild , with
his principal office and place of business located at 4634 Hollywood


