
1504 FEDERAL TRADE COl\:\IlSSIOX DECISIO::T

Decisioll 52 F. T. C.

IN THE JiATTER OF

FRUITVALE CA:'NING CO:\IPANY

ORDER , ETC. , IX REGARD TO TilE "\LLEGED \'lOLATI01'T OF SEC. :. Ul) OF THE
CLAYTOX ACT

Docket 5989. C01nplairlt , May 14, 1952-Decisioll

, .

June 15. 1.956

Order requiring a packer of caDDed fruits in Oakland , Calif. , to cease discrimi-
nating in price in violation of Sec. 2 (a) of the Cla;yton Act as amended.

through such practices as the consistent pattern it followed dUl"ing 1949 and
1950 of charging chain stores in San Francisco, wbicb purchased directly
through tbeir buyers , less for its products than it charged buyers wha pur-

cbased through brokers, by variations in vrice per dozen caIL"; ranging from
1 to 551 during 1950 , the majority of which were 5 ! or 10(: per dozen.

11fT. Ed' ward S. Ragsdale and ilh. Cecil (f. ililes for the Com-

mission.
Hadsell, l1fuTrnan 

&: 

Bishop, of San Francisco , Calif., and Cm-rtta

&) 

Counihan of 'Washington , D. c., for rcspondent.

INITILU, DECISIQX BY AB ER E. LIPSCOMB , :HEARING EXAl\INER

THE COl\PLAIXT

On May 14, 1952 , the Federal Trade Commission issued its com-
plaint in this proceeding, alleging that the above-named respondent
while engaged in commerce among the several states of the United
States in selling and distributing canned fruits , wherein it constitutes
a substantial fador , has, since J LLue, 19 , 1936 , discriminated in price
bet.veen purchasers of such canned fruits of like gl'atle and quality,
which responde,nt sells for use , consumption and resale within the
several states of the 1Jnited States. Such discrimination is alleged to
vary from approximately 2'1% to approximately 7'1% of the price

of the commodity sold. Respondent is a.lleged to use two separate and
distinct sales methods, as follows: (1) by seJling canned fruits to
buyers , principally wholesale grocers and ret til chain stores, through
brokers; and (2) by selling ca,nnecl fruits of Eke grade and quaJity
directly, -without the intervention of a broker , to other buyers , most
of whom are large retail chain grocers who buy through their buying
ageneies located in San Francisco , California. Hepresentative of such
direct buyers , who are characterized as favored purchasers, are Safe-
way Stores , Inc. ; The Great Atlantic & Pacific Teo Company: The
Kroger Company; The American Stores Company; First National
Stores; National Retailer Owned Grocers , Inc. ; Consolidated Grocery
Co. , and Topco Associates , Inc.
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It is further alleged thnt the responc1ent s purchasers who are
-favored by respondent s discrimination in price have been cOlnpeting,
directly or indirectly, with respondent's non-favored purehasers in
the resale and distribution of snch products , and that the effect of
such discrimination in pric.e by rcspondent ::* * * has been or may
be substantially to lessen competition in the line of commerce in
which * * 

:::

: both i,-LVorec1 ftnrlnon- fayored purchasers are engaged
and to injure, destroy or prevent compet.ition bebveen such favored
and nem-favoTed purchasers, in yiolntion of Section :2 (a) of the
Clayton Act, as amended by the Hobinson-Pahnan Act (D.
Title 15 , Sec. 13).

The general allegations as set forth aboy e are particularized by

specific allegat.ions cit.ing representati,ce discriminations between

favored and non- favored buyers of products of like grade and quality
during September 194JJ.

THE k T SWEH

On .Tune. 16 1D52 respondent submitted its fl11s,,'e1' admitting its
corporate identity, its two selling methods , fmd the interstate sale and
dist.ribution of its products. Hespondent's answer denies , hmvcver , the
principal charges of the complaint , and, as a. special defense., avers

that if respondent has discriminated in price betwcen buyers of

products of like grade and quality, then snch buyers "'ere not com-
peting with each other in commerce , or such discrimination was due
to one or another of the following fnctor

1. "Price changes from time to time in response to changing condi-
tions affecting the market for or the. marketability 01' the goods
concerned" ;

2. "The lmTer pricc was made in good faith to meet an equalJy low
price of a compet.itor

3. "Any differentials in price made and make onJy due allowances
for differences in the east of manufacture , sale and deliycry resulting
from the differing methods or qualities in whio.h respondent sold or
sells it.s c.ommodities to the respect.ive purchasers mentioned, either

expressly or generally, in the complaint."

SUBSEQUENT PROCEDURE

Follmving t.he joining of issues raised by the pIeHeling:; , counsel for
the respondent submitted a. motion for a more definite statement than
that contained ill the cOlnplaint. This motion was granted by the
hearing examiner on August 26 , 1D52. On February D , 1053 , fol1owing
an appeal t.o the Commission , the hearing examiner s order granting
:the motion was vacated and set aside by the Commission. In due
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course evidence was submitted in support of the complaint at hearings

in San Francisco , California; Fort "\V ayne Indiana; Toledo, Ohio;
Philadelphia, Pennsylvania; Baltimore, Maryland; .Washington
D. ; and again in San Francisco, California. At this last-mentioned
hearing, counsel supporting the complaint closed his case on June 21
1955 , whereupon counsel for respondent presented his evidence in
defense. Thereafter proposed findings as to the facts and proposed
conclusions were duly submitted by both counsel.

IDENTITY AND BUSINESS OF THE RJDSPOXDEXT

The record shoVls that the respond nt is a, corporation organized
existing and doing business under and by virtue of the laws of the

State of California , with its offce , canning plant and principal place
of business located at 905 - 66th Avenue, Oakland, California.
Since 1939 the respondent has been engaged in the business of

pa.cking, selling and distributing canned fruits, principally cherries
apricots , peaches, pears and fruit cocktail. Fruit cocktail is a com-
bination of bits of grapes , peaches , pears and pineapple. All of the
raw fruit for such canned products is purchased from growers in
California except the pineapple, which is procured from the Hawaiian
Islands. Thc harvest season for these fruits runs approximately from
June 1st to September 10th , and the canning process proceeds during
that time and to as late as K ovember for fruits ,yhich have been placed
in cold storage. The quantities of these fruits vary from year to year
and the price of the canned products varies accordingly. It is the
objective of canners generally to endeavor to sell all of their canned
products during the year in which the fruits arc produced and canned
so as to have as small a "hold-over pack" as possible , because room is
needed in the warehouse for the next season s pack , and because it is
economically undesirable to have money invested in stored products.

Although the respondent sens some of its canned fruits tmder its
own labels , the greater part 1S sold under the brands and private
labels of its various purchasers. This factor, however, is not signifi-
cant in the determination of the issues here invoJved.

RESPOXDENT S RELATIV DIl'ORTANCE IN THE CANNIXG IXDTISTRY

During the period from 1949 to 1954 , the respondent processed , on
an average , approximately 22% of all cherries canned by California
packers; 3% of the apricots; 3% of the. peaches; 5% of the fruit
cocktail , and 8% of the pears. During 1949 respondent sold canned
fruit to Safeway Stores , Inc., in the amount of $413 210.20; to The
ICroger Grocery and I3aking Company, $593 325.78; to The Great
Atlantic & Pacific Tea Company, $730 311.60; and to The American
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Stores Company, $60 310.00. On an average , 20% of the respondent'
products bave been sold to chain stores by direct purchase; 50% have
been sold to wholesale grocers throughout the United States through
brokers; 20% have been sold to the United States Government; and
10% to other outlets. As indicated above , the respondent , although
not a dominant factor in the distribution and sale of canned fruit
is nevertheless a substantial one.

CO::IPETITION

In the course of respondent's business , it is nmv , and has been dur-
ing all the times here involved , in active and substantial competition
with other firms similarly engaged in the canning, sale and distribu-
tion of fruits of like grade and quality. The record also shows that
many of respondent' s buyers , both favored tmd non-favored , are like-
wise engaged in competition \vith each other and with customers of
respondent's competitors in the resale of such products. Furthermore
respondent' s wholesalc buyers resell respondent's products to their
retail customers , who compete directly with the retail outlet.s of the
large chain stores which buy directly from respondent. Some of
respondent's wholesale buyers also haTe their own retail outlets , which
likmvise compete in the same manner.

REsrm'mEXT s SALES :1IETHODS

As admitted by respondent in its answer , respondent seDs and dis-
tributes its c.anned fruits by the two separate and distinct methods
described in the complaint. Regardless , however , of whether the sale
is a direct one to an alleged favored purchaser or a saJe to a whole-
saler t.hrough the intervention of a broker , the transaction is initiated
by the respondent entering into a contraet with the purchaser , wherem
respondent agrees to sell , a,nd the purchaser to buy, a stated amount
of canned fruit of a stated grade and quality, some contracts stating

the price , others not.
Thereafter the products are shipped to the purchaser at his location

which may be anywhere, throughout the United States , and an invoice
and bill of lading are forwarded , accompanied , in many instances , by
a draft 1'01' payment of' the amount of the invoice on arrival of the
shipment at destination. A discollnt of 2% is n.11mve.d in an cases for
cash payment on arrival of the shipment or within ten days thereof.
In practically all instances buyers take advantilge of this cash dis-

count. Brokers receive from respondent a commission of 21j2 of the
net selling price. Allowances are made for labels supplied by the
buyers , and in ill0st instances the labels are so supplied. In many
instances the invoice prieo varies from that stated in the contract
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but the invoice

purchaser.
pnce is invariably the pnce actual1y paid by the

DlSCRIl\IIXATIOX IX :FAVOR OF DIRECT RCYEHS

In August 19'19 , :\11' Emmett M. HazJett

, ,,

, as Vice President of
the respondent corporation , ,,,as chiefly responsible for the sale of its
canned fruits , called upon substantially all the buyers for the large
chnin stores mainta.ining offces in San Fl'ancisc.o : and securc(l from
them contracts for the purchase of substnntiaJ quantities of fruit
cocktail at prices substantially lower tlmn those fllilouneed in 1'8-
spondent/s published price list , released to its brokers a few da.ys
later. Concerning these t.ransactions, j\Ir. l-Iazlett testified on C1'088-
examination at the hearing held in San Franc.isco, California , on
nne 22 , 1955 , as follows:

Q. Do you reca1l slating lo MI'. Hi1l that a price difference had
been recognized behycen certain direct buyers and non-direct buyers
in 1940 on the purchase of fruit cocktail , t.hat "dth packing operations
about to start, Fruitnde felt it was necessary for the corporP.tion to
have some business on hand , against it to start packing and in order
t.o obtain business you called on t.he direct buyers maintaining buying
oillcr.s in Sa.n Francisco and named prices ,yhich "';ere acccptable to
such buyers Is that. a correct statement '

A. ,Vel1 , if ML Hi1l pnt that in it must han, been that I said that.
It sounds reasonable.

Q. Yes, sir. In other words , yon went out and quoted prices , made
contracts \"ith the direct buyers at a lmyer figure than the figure at
which you announced your prices to the trade right thereafter?

A. Lat.er OIl , thaCs correct. Thafs correct.
Q. And that. accounts for the differential to some extent if not

entirely in the price at which fruit cocktail was sold to the large
direct hnyers and to buyers located throughout the country who were
not in that classification , that is the vdlOlesaler?

. Yes.

The above. testimony constitutes a frank admission tha.t the re-
spondent, in 1949 , sold products of like grade and quality to the large
chnin stores for less than the price at -which it sold such products to
-wholesale grocerY11cn through brokers. The reason given for this
practice -was that the respondent corporation needed the assurance of
business on hand at the start of the packing season. The prevalence
of this practice , result.ing in favoritism to the ehain stores during 1940
and 1950 , is evidenced by many contracts and invoices in the record
typical examples of which show that respondent, during 1949 , sold
choice fruit cocktail 48/1T in heavy syrup to direct buyers in the mar-
keting area of E. St. Louis, Illinois. and St. Louis, Missouri , as follows:
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-;/49 Greflt A & P Tea Co--

~~~~~~ ~~~~~~~~~~

10/14/4U ,I Associated Grocers, Inc. (Nat.

Number Price per
or cases down cans lex 

Date Bu;rer

_nnnn_,._--_

Ret. Owned Grocers, Ine.

150
400
200
350
700

$1.70

1.70

1.75

265
262
270
312
328

During the same period of time, in the same apca , respondent sold
the same product to buyers purchasing through brokers, the un favored
buyers, as follows:

9/19/49 I J. Eisenstein "\Vholesale Grocer Co_
9/19/49 do_
10/21/49 \Vetterau Grocer Co. , Inc.-

Buyer ! Nurn ber
of cases

i Price per ex No.
I dozen cans I

_._

$1.80
1.80

289'
290
333

---- ---

Similar tl'ansnctions in other areas arc as folJows:

BuyerDate

CnOICE FRL'T COCKTAIL48/1Tm HEAVY SYRUJ'IPROD'LCT'

8/22,"49
9/16/49

10/12/49
12/12/49

i The Kroger Company -
1- _ do.

- _

do--
do--

FAVORED R1;YER

171 Fort lVaY71B , Inriiana

:-O:--FAYORED BUYERS

8/13/49
9/9/49

A. n. Perfect & Company- ----
Bursley & Company, Inc--

In Toledo, Ohio

10/19/49 I The Kroger Company- - --_B.B__
10/24/49 

_--

do -
10/24149 I The Great A & P Tea Co -
1l(80/49 -

- -

do-- pm"

--------

8/31/49

:-O:--FA VORED BUYER

I The BartJey CO_

;--

FA VORED BFYER

1/1/
1/27(50 -
2/i6(50

Tbc Kroger CompaIlY__B_--- --u_-

_.__

do..- --.---..u"---------

-"-.--- ..---_

do--

---_.

.;N-FA VOIlED I1UYEH

2/1/50 \Yetterau Grocer Co., Inc._

----

In CleH/aJld, Ohio

FA VORED BUYER

10/12/49 The Kroger Company-- --_n

_--

J\O:-.FAVORED fH,YEHS

8/31/49
911014\J
9/10/49
9110/49

The \Ym . Edwards Co--
Gray Drng Store , Inc_

____- ----------

SU- - Co: 

:: ==: : =:=: ==:: ===: 

=:= i

Sumber
or eases

! Price per I CX X

::--

! dozen cansl--
200
310
125
200

$1.7U 658
1.70 287
LiO 327
1115 662

180 728
1.80 277

170 330
1.70 335
1.75 338
1.75 357

LSD 257

100

100
200
200
250

100

3501
375
100

1.65 668
1.65 669

670

1.575 7i5200

100 325

'98 260
50, 281

280
9,; 279
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11/11/49

Date I Buyer

In Philadelphia, Penns1Jlvania

FA VORED BUYER

The Great A & P Tea 00

--_----_ -----------------------

11/10/49 ' David Soffer -

~~~~~ ~~~

VFR

In BaltimDre , Maryland

10(26/49

(jjl(,49
6/17/49
2/17/;;0
4/21/50
6/17/49
6/23/,19
6/27/4!J
8/13/19
6/27/49
8/31/49
7/1149

10/7/49
7/1/19

12/30/49
2/1';/00

2/15/50
7/12/,,0
9/11/

10/19/50

--uu------

Tbe Great A & P Tea Co-

----- ---

:;OX-FAVORED BUYERS

9/1/49
9/21/49

Baltimore Wholesale Groc. Go-
Jaffee Bros

- -

--_uu_--

------------------

Product: CrrOicE FnrnT COCKTAIL 6/10 IN HEAVY SYRUP

DUI'fnpor!, Iowa

FAYORIW BUYER

8/31/49

,,'

estern GraClr 00----_----_--------

----------

:SO:\-FAVORED BUYERS

9/8/49
H/8/49

Lagomarcino-Grupe Co - - --

- --

-- u_

- - - - --- -

--- --- - u---
Smith Brothcrs & Burdick Co_------------------------.-

Product: CHOICE :FRUIT COCKTAIL 2.1/2 2 IX REA VY SYRUP

In Omaha, Ne/.ra.\ka

FA VORED BUYER

9/26/49 Safeway Slares , Inc_

--- -----------

:-OX-FAVORED BUYER

9/27/49 The H. A. ;vIarr Grocery Co_-

---------------------------

Product: 48/8 oz. CilmCF. L . S. R. A. CilERRJES 1:1
HL\.VY SYHC!'

In. Philadelphia , Pennsylvania

FXVORED BvYEIIS

The Great A & l' Tea Co_-------------------
American Stores Co_

---------~~~ ~~~~~ ?- ~~~ ~~~~~~~~ ~~~ = === = = ===

======= I

~~~ ~~~~~~~~~~~~~~~~~~~~~ ~~~ ~~~~~ ~~~~~~~~ ~~~~~

WI:. j\-IontgOI:ery Company-
DO--

____

__a_

_--_

Alfred Lowry &: Bros_
Alfred Lawn. & Brother - -
Ricl1rnoml Grocen. Co-

----

Do_

:--

,Vil. :i'lOlitgo;ne:.y Co-

_. - ---------

I'RQD1:C"f: l'A;OCY 1. S. H. A. CHERRIF. 2412!, IX TIE.\V'?
S,IIDP

-------.- ---

u_-------

------------ -.---

_u_---_u---

In Philaddplda, Penmyh.ania

FAVORED BUYERS

2/17/50
4/21/
9/111/,
,,23/50

The Great A & P Tea 00-
Do--

---

Do_

_--__---------------

AILerican Stores 00-

::::::::::

XQX-FA VOIlED 11U'-

~~~~ ::::: ==: =:: = := ===== 

=== === IDo- -

---------.--------------------

Number
or eases

. I'riceper
dozen cans

CXNo.

350 $2. 352

350

200 339

100 282
100 301

150: 10. 264

10. 273
300 10. 274

300 308

320 307

600
360

350'
3;;0
200
300
300

100
100
100
100

100

1.125
1.0
LOS
1.05 I
1 LS
1.125

1.15
1.15
1.15

l.I.S
1.5
1.\5
1:; I

245
246
506
61.'5
247
248
250
444
249
465
251
450
252
407
732

'50 606
liDO ,. 00 615
200 625
750 570

365 425 732
655 733
4110 734
200 735
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CXNo.BuyerDate I

11/1/49

9/26/19
11/31/49

10/i/4a

10/27/49

O/25/4g

12/27/49

10/12/49

8/21/49

8/25/49

2UO 325 259

324

73C 261

303

PRODUCT: 24/2H C!J01CE SLICED 

':'

C. PEACHES IN ilEAVY
SYRl:P

In Pori/and , Alaine

FAVORED BUYER

8/19/4(1 Topco Co., C. C. Shaw_ u_n.-nu- nnmm

9/H1/49
'd21/19

NON-FAVORED RUYER9
Cummings Bros-- ____n__n_
Hannaford Bros_nn_nn_-

- _

__.n_nnu_

In Jacksonvile , Florida

FAVORED RUYER

8/26/49
9/22/49

Consolidated Grocers Corp"_

___--------

Clark Lewjs & Co- - _u_ --u_n_nn------
In Spokane, lVa.llinoton

FAVORED R1;YER
Safew"y Stores- --._____nn_ _n_

NO),-FA VOItED RUYER

Tbf- ;.lcClintock-Trunkey CO" luc-
dc- u_nnnu

_m_m_m

InPortsmou/h , Ohio

FAVOItED BrYER

8/6/49 Tbl' Krogl'r Company--

--____

__n___

:SOK- l'AYORED ,n;YER

The Gi;bert Grocery Co-

In Rochis/a VfIC Yorl;

FAVOP.ED RrYEr.

Br6\yster Crittemlen & CO _H--nnn
:'O),- FAYOJlED nCYFH

8. ).,1. Flickinger COmp!lllY, Inc_

_--_

n_n
! PRODFCT . STANDAR PEACUES SIZE 24/2

In St. LOllis, JIi,\.solui

FAVORED )1l'YEH

The l;:roger Company--

XOX-FAVORED Rt. YF.R

\\'

H;,erau Grocer Co ., Inc-

PROTH'CT. 48/1 CROICE SL1CF.D Y. C. PEAcnn 1
f'YH 

In Columbus , Ohio

FAY01:E:; IJoYEP.

Topeo , Big- Dear Storc5_ _n_ .n__

XO!'- FAVORF. ;) RL'YEH
8/12149 :\1. Flickinger.

! l'BODt.CT: 6/10 CHOICE E:urED Y. C. PEACHES , HEAVY
'sYHl"'

FAVORED I":YEH

Cr)jH11idated Grocers Corp--

?\O)'-F, \VOHED H:-YEP.

9/22;'49 i Cla!"k Lewis &: Company- _--nu--_

Numher , Price per,
orcases dOlCD cans

2. 10

200
100

100
2 L

100 210

260

288
304

261
303

343

306
347

350 ')6

150 322

lCD 210

1-').

300 100

340

33G

664

713
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Comparison of the price, charged the favored buyers with those'
charged the un favored buyers in the above-cited transactions reveals
variations ranging from 51 to 25 per dozen cans occurring' in re-
spondent' s sa.les in commerce during 1949 , and similar price varia-
tions , ranging from 2 /fd to 55 per dozen cans , occurring during- 1950
The great majority of the variations , however, were 5f' or 101 per
dozen cans. Similar variations appear in many other transactions
documented in the record.

Although the priee variations cited above may appear inconelusive
when considered separately, when considered as a whole they reveaT

one consistent factor in respondent's pricing policy throughout the
years of 194B and 1950 , which constitutes a definite marketing practice
dnring those - years, confirming the a,dmission made in testimony by
the vice president of the respondent corporation , and supporting the
l1egations of the, eomplaint. This one constant is the frrc: tlit the

favored chnin stores , ,;,,hich purchased directly through their buyers
in San Francisco during 1949 and 1950 , were con8i8tently chaTged' less

by respondent for products of like grade and quality than respondent
charged the unfayored buyers who purchased through brokers.

PIner: DISeRIMI \TIOX NOT ,JUSTIFIED

The, differences in price shown above are not justified by pric.e
ehanges fr01n time, to t.ime in response to changing conditions affect-
ing the market of the commodities in question. This is true , because
as previously observed , differences are recorded between the prices
granted fayol'ed and non- favored buyers on the same day, and beeause.
of the consistent pattern throughout 194:9 and 1050' of respondent
sening to favored buyers at a Imyer price.

In addition , the priee discriminations shown c.annot be justified as
prices made in good faith to meet equally low prices of a competitor.
In some instances the prices granted by the respondent to" its direct
buyers were actually higher than the prices its competitors were

quoting for commodities of like grade and quality. In other "ords

in those instances price was clearly not the deciding factor which gave
respondent this business.

Furthermore , t.he different.ials ill priee were not due to differences
in the eost of manufacture , sale and delivery. Frequently an un-
favored buyer purchased a larger quantity at one time , of the same
grade and quality of product as a favol' d buyer, but neverthele
paid the higher price.
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C02\IrETITIOX A:\IONG RESPONDEXT S 'VHOLESALl':m CUSTO IERS

The discrimination in price herein shmnl must be considered in the
light of the fact that the grocery business , which furnishes the outlet
for respondent' s products , is highly compet.itive. The record shows
t.hat competit.ion in such business is so keen that the mark-ups on
so-caned "fast-moving" items , such as canned peaches and fruit cock-
ta.il , are very small , sometimes ns low as t\\'o or three percent. Price
is therefore one of the chief factors in making s lles. A difference in

price of 109, or even 5 , on it dozen cn11S of fruit is sllilcient. to divert
business from one seller to another , resulting in injnry to competition.

COXCLUSIQXS

The effect of t.he discrimination in price of cOllulloc1ities of like
grade and quality, as herein found , is sllch as may tend to , and docs
substant.ially inj ure , destroy and pre.vent competition between re-
spondent s favored and non-favoreel customers, who are competing
with each other , clirectJy or indirectly, in their respective sales areas.

Respondel1t s acts and praetiees are therefore in \Ciolation of sub-

section (a) of Section 2 of the ClayJOll .-\.ct as amende,d hy the
Robinson-Patman Ad.

ORDER

It is ordered That t.he respondent, Fruitvale Canning Compa,ny, a
corporation , and its ofIice, , representatives, agents and employees

directly or through any corporate or other device , in connection with
the sale or distribut.ion ofcannec1 fruits in commerce , as "cornmeree
is defined in the aforesaid Clayton Act, do forthwith cease and desist
from discriminating, directly or indirectly, in the price of canned
fruits of like grade a,nel quality:

1. By selling at differing prices to ,,,holesalers who in fact compete
wit.h each other in the resale or distribution of such canned fruits;

2. By selling at differing prices to reta.ilers who in fact compete
with each other in the resale or distribution of such canned fruits;

3. By selling to any retailer at prices lower than prices eharged
any wholesa,1er who competes , or whose ( nsLomers compet.e , with such
retailer in the sale or distribution of snch canned fruits.

The term "price" as use,d in this order means the net price after all
discounts , rebates or other allowances haye been deducted.

ON APPEAL FROJ.I l.:lTIAL DECISIO.:

By KERN , Commissioner:
Hesponc1ent , Fruitvale Canning Company, has nppealec1 from an

initial decision of the hearing examine.r prohibiting it from discrirni-
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nating in the price of canned fruits in violation of Section 2 (a) of

the amended Clayton Act.
Briefly the hearing examiner found that respondent is a compara-

tively small , though substantial , factor in the fruit canning inc1ustrYj
packing primarily under private labels; and that , through its sales
to favored buyers at lower prices than it charges nonfa,vorecl lmyers
respondent has engaged in discriminatory pricing tending to sub-
stantiaJly injure , destroy and prevent competition bebveen these t,vo
categories of customers who are competing with each other in their
respective sales areas.

The favored buyers include large retail chain store groups and
large wholesalers, all of whom maintain their own direct buying
agencies in San Francisco. The nonfa-vored buyers, who pay con-

sistently higher prices than the favored group, include wholesale
grocers and vohmtary, or sponsored , retail chain store groups who
do not maintain direct buying agencies but purchase, rather , through
brokers.

Comparison of prices charged favored buyers ,vith those charged
nonfavored buyers reveal , the hearing examiner found , variations in
1949 of from 5 to 25 cents per dozen cans and similar variations in
1950 ranging from 2'1 to 55 cents per dozen cans. His fmding, how-
ever , is that the great majority of the variations documented in the
record were from 5 to 10 cents per dozen cans.

The hearing examiner further found that the grocery business is
vigorously and highly competitive. :NIark-ups on fast-moving items

such as ca.nned fruits are as low as 2 or 3% and the record discloses
that the 5 to 10 ccn1- price. differentials iln oh-cc1 in this proceeding
are suffcient to divert business from one se1ler to another. Price , the
examiner concluded , is a chief factor in making sales.

The hearing examiner further found that these price diiIerentials
were not due to changing ma.rket conditions , that. the Imver prices were
not justified as having been made in good faith to meet eqna11y low
prices of a competitor , and that they we.re not cost- justified as asserted
by the respondent by way of special defense.

Controverting the special defense that , if respondent has discrimi-
nated in price , it has been in response to changing conditions aiIecting
the market , the record contains numerous invokes showing favored
buyers pRying lower prices than noniavored buyers on the same clay.
Reference to the record also 8ho\"8 that the favored direct buyers in

San Francisco consistently were charged less by respondent for prod-
ucts of like grade and quality than the respondent charged nonfavorecl
buyers who purchased through brokers. The hearing examiner so

found and we have concluded that this defense by respondent is not
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supported by the record made herein. It is cJear that respondent

granted favored buyers the advantage of discriminatory prices as a
customary and normal method of business, not in re,sponse to any
averred changing market conditions.

On the question of good faith meeting of competition , we aJso find
that special defense is not sustained on the record. In this connection
the hearing examiner found instances where responc1ent:s prices to

favored cEred buyers actually were higher than prices quoted by

competitors to direct buyers in San Francisco , thus demonstrating the
fallacy of respondent:s argument that its discriminatory prices were
estab1ished to meet the prices of competitors. In passing we note that
the record contains documentary evidence of instances where prices
respondent charged nonIavored buyers were the same as prices its
competitors were quoting for products of like grade and quality, and
yet respondent contemporaneously granted lower prices to favored
direct buyers.

As to the defense that price differentials were cost- justified , there
is nothing in the record to support it. On the contrary, the record

discloses numerous instances -.vhere noniavored buyers paid a higher
price although purchasing a larger quantity at one time of the same

grade and quality of product than favored direct buyers. IVe fmd
this defense to be without merit.

In its appeal respondent argues that the a11egations of the com-
plaint and the findings , conclusions , and order contained in the initial
decision are not supported by reliable, probative and substantial
evidence, and urges that the complaint should be dismissed for lack
of adequate proof. R.espondent cloes not question the Commission
jurisdiction and speciJically states that it cloes not deny it has sold
commodities of like grade and quality to different purchasers at

different prices.

Respondenes position is that unequal price treatment alone does
not amount to discrimination prohibited by the statute and that the
record is devoid of any evidence to support a conclusion that its
pricing practices have produced , or are.1ike1 y to produce , any injurious
euect Up011 competition.

Connsel in support of the complaint cal1ed a number of responsible

and reliable merchants wit.h many years of experience in the wholo-
sale grocery business. A composite of their testimony is that they

1 Respondent' s argump.nt on appeal Ulat prices stipulated In eon tracts bet"een it and
Its customers , favored and lionfavored , frequently were different from Invoiced prices is
of no importance here beCIll1Se tbls proceeding is concerned with tl.e flctual prices paid to
respondent, Frnitvule, by purchasers from it. The record contulns mnny Invoices rllsc10slng
sales to favored b!lyers at prices less than those rcsponOl'nt charged nonfavored buyers

and the evidence Is tlJat , even "'here contract and ir.','olce prices (1iffer('u , the (11l'ect bl1 ers
got the lower price aDd It was Dot lowered to the IJonfavored buyers in such situations.
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carried complete inventories of grocery items, including respondent'
produets; that they sold in sales areas covering radii of from 50 to
125 miJes , in competition with the favoreel chain stores and other
fa vared wholesalers who arc customers of respondent; that they
always take advantage of the 2% cash discount allowed by Fruitvale;
that this 29'0 cash discount is greater than their allllual net. profit
''hich runs usually about 1 %, or less; that it is important lor them
t.o obtain merchandise at R price as low as chains so as to permit them
to sell to retail customers at prices that are competitive ,,,ith retail
chain outlcts; that the price at ,vhich they are able to resell to retailers
afl' eets volume as well as profits; that frequent complaints have been
made by reta,il customers ",\"hen prices appeared out of line with those
aclyertiscd by the chains; t.hat if aU their suppliers charged them
5 t.o 10 cents more per dozen cans for their products than they elml'gecl
nationnl chains they, the nonfa \ orecl buyers , would not be able to stay
in busll1ess; and that had they knOlYll Fruitvale was selling to chains
for less than prices charged non favored buyers, they ",yould have

compla, ined to Ii'l'uitvale 01' discontinued buying from that cumpa,ny.
A typical retailer , malUtger of the groeery department in a family-

owned supermarket in a Baltimore suburb , ",\"as called to iJJllstrate how
discriminatory priees in favor of chains afJect the retail grocer. His
t.estimony confirms the immediately preceding composite summary of
wholesaler testimony. .He added that his market purchased sllbstan-
tia1 amounts of canned fruits from :Fruitvale; that the Inarket e011-

petes directly with A. &; P. Hnd American Stores , both of whieh have
nearby retail outlets; that they have been eompeting as far back as he
c.an remember; that a lower price of 1 or 2 cents a eall on fruit cock-
taiJ is sufJcicnt to divert customers , and further that , if so diverted
cnstOlners probably would purchase all of their merchandise else-
","\here: that price is featured '; aboye alF in t.he markees advertising
ha.ndbills; that customers complain if these prices are out of line with
those of the chains; that his mark:efs "only sa-hat.ion" is to buy as
cheaply a,s chains; and thnt prices affeet the market's volume as well
as profits.

Connsel in support of the compJaint "Iso called Mr. Harold O.
Smith , Jr. , Executive \,:ice- Pre.sic1cnt, 1Tnitecl States \Vholes Lle

Grocers Assoeiat.ion, Inc. , \Vashington , D. C. lIe testified that the
\Y. A. has a rnemoerdiip composed of wholesale grocers not in

any "\ay affliated with any large gronp; that they arB strictly o"\ner-
operated , servicing indepenc1ent retai1ers who like""ise own and oper-
ate thejl' own businesses; and that cert-ain exhibits in evidence in this
proceeding prepared uncleI' his superyision illustrate profit and loss
figures c.ompiled from a reprcsentatiyc cross-section of the trade and
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disclose, in 1949 , an average net profit of 1.380%. The high in 1949

was 1.555% and the low .931%. Mr. Smith further testified that in
the last five years membership in the association has decreased mate-
rially due to wholesale grocery firms going out of business because of
inability to operate on the small margin on which they are forced to
operate so as to resell to retail customers who must compete directly
with national chains; that where a canner sold wholesalers at 10 cents

a dozen higher than it sold competing chain stores; both the whole-

saler and his retailer customers in such a situation would be in the

red, at those differences ; that if such differentials in prices were

general with all suppliers " it would certainly put the independent-
both wholesale and retail-out of business in short order ; and , fmally,
that a 5-cent differential would have the same effect as a lO-cent one
except that it would be a litte slower and take a little longer.

In addition , a typical food broker in .Washington, D. C. , testified
that he had been a food broker thirty years with offces in vVashington
Baltimore, and Harrisburg; that A. & P. and American Stores are
active in all these areas , plus Phila.delphia , and have numerous outlets
therein. He further testified as to the highly competitive nature of the
grocery business and corroborated other testimony that any difference
in price, whether 5 or 10 cents a dozen cans in favor of a favoTcd

chain over a nonfavored wholesaler who must resell to retailers
directly competing with the chain would have a tremendous effect on
the wholesaler and retailer if done on a broad scale.

The pattern of respondent's pricing practices as established in this
proceeding closely parallels those pricing practices uncovered by the
Commission Chain Store Investigation of 1934. ' Even casual refer-
ence to the legislative history makes it clear that these and similar
harmful competitive practices provided the major impetus for the
passage of the Robinson-Patman Act of 1936. Indeed, as we view it
the main thrust of the Robinson-Patman Act was to curb the preda-
tory use of monopoly power by chain stores and mass buyers and to
preserve the place of small business as well as to protect its competi-

tive position. This record discloses substantial price differentials
favoring large chain groups and large wholesalers of a type and
character identical to those we conceive the R.obinson-Patman Act
was enacted to curb. The testimony of many witnesses called in sup-
port of the complaint as above outlined demonstrates the injurious

competitive effect of such price differentials. Having concluded that
respondent' s special defenses were not sustained on the record , there
exists no sound basis for overturning the initial decision of the hearing
exammer.

8. DOl:. Ko. 4, 74th Cong. , 1st sest:,

451524-59-
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Hespondent vigorously excepts to thc subsUmee and form of the
order to cease and desist , arguing that certain specified inhibitions of
the orcler arc erroneous because " they do not specify ' at the same or
substantially about the same time.'" It is further contended that the

order is too broad in scope and exceeds the authority of the Commis-
sion by failing to limit its provisions to instances "where the effect is
injury to secondary line competition. :: Respondent objects also to the
fact that the order not only runs against corporate respondent but

also is directed against its offcers, representatives, agents and

employees.
On respondent's point relative to limitation of the order to cover

only sales made at the same or substantially the same time it "Was

established here that responden(s prices were c1iserirninatory and that
they had the requisite competitive effeet. K one of the defenses ayail-
able under the Act has been sustained , and the record is replete with
instances of sales on the same day at unlawful price differentials.
And respondent , by the order herein , is not preeluc1ec1 " from c1iffcr-
cn6ating in price in a new competitive situation involving dift'erent
circumstances "Where it can justify the discrimination in accordance

with the statutory provisos. " 3 This contention of respondent is with-

out merit.
Hespondcnt' s argument that the order should be limited in its appli-

cation to price discrimination "where the effect is injury to secondary
line competition likewise cannot be sustained.

The order prohibits price discrimination between wholesalers, or

betwee,n retailers, in competition "With each other , or the granting of
a lower price to a retaiJer than to a, wholesaler who competes , or whose
customers compete with such retailer. By implication its operation is
limited , as respondent contends it should be , to situations where there
will , or might be , injury to competition in the sec.ondary line of com-

petihon. It goe.s only to circumst.ances where the hearing examiner
has found the requisite efieet of competitive injury ander the terms
of the amended Cla.yton Act. It "Would be improper for the order to

recite that it is limited specifically to instances of unlawful price
discriminations in the secondary line of competition as suell. The
incidence of competitive injury is not a matter appropriate to the

onler itself. In the Jlorton Salt case substantially the same inhibi-
tions as appear in the order here '''ere considered in dcta-il and
expressly a,pproved by the Supreme Court. The reasons there obtain-
ing in support of the form of order equally are applicable here.

Furthermore , the effeet of any snch limit.ation would be to shift to
the courts the Commission s statutory responsibility to hear cyic1ence

F. T. c. Y. The Rubel.oirl Go. 848 D. S. 4iO (1952).



FRVITVALE CANNING CO. 151\)

1504 Appeal

on discriminatory pricing practices and to make fmdings concerning
possible injury to competition , and to then prohibit such practices.
In this connec6on the Supreme Court foreclosed any such possibility
when it said in the ;.I orton Salt eft,se:

Such findings a.re to form the ba,sis for cease and desist orders
definitely restraining the particular discriminatory practices Ivhieh

may tend to injure competition -without justification. The effective
administration of the Act, insofar as the Act entrusts administration
to the Commission , would be greatly impaired if without compelling

reasons not here present , the Commission s cease and desist orders
did no more than shift to the courts in subsequent contempt proceed-
ings for their viohltion the very fact questions of injury to competi-

tion , etc. , which the Act requires the Commission to determine as the
basis for its order. The enforcement responsibility of the courts , once
a Commission order has hecome final either by lapse of time or by
court approval , 15 L 9 21, 45 , is to adjudicate questions con-
cerning the ordcr s violation , not questions of fact which support that
valid order.

Respondent s exception in this regard is overruled.

Respondent attacks the scope of the order in that it is directed not
only against the respondent. , l' rllitvale Ca,nning Compa.ny, but also
against "its officers, representatives, agents, and employees" citing
Reynolds Tobacco Co. v. ID2 F. 2d 535 (7th Cir. ID5l). The
saIne court in its more recent decision in the Ancho?' SeTum case
pointed out that the order in the Reynolds case was issued pursuant
to the Federal Tl' ach Commission Act and held that the order in a
Clayton Act case was properly directed 1gainst offcers , representa-
tives , agents , and employees of it corporate respondent. ,Ve deem the
same holding appropriate here. l espondent s exception on this point
is denied.

Finally, respondent objects to the inclusion in the ' order of a
defmition of the term "price:: stating that;

The order is erroneous by reason of its definition of 'price: as

meaning 'net price after all discounts \ re.bates or other allowances
ha.ve been deducted. : In this -industry, 'price ' mea, ns the price before
any deductions are, made faT regu1aT discounts , rebates and other
alJowanees , which are ofIered initiaJly to all buyers.

The purpose of the definition included in the order is to m:i,ke it
indubitably clear that what is prohibited are discriminatory "net

F. T. c. v. Morton Suit Co. 334 U. S. 37 (1948).
Anchor Senc1n Company v. F. T. C" 217 F. 2d 567 (C. A. 7 , 1954).
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prIces" wIth the requisite competitive eITect , not prices initially quoted
to purchasers. It is the actual amount paid by the purchaser to the
seller after taking into consideration all discounts , rebates, or other
allowances with which we are coucerned here. The fact that, in the
fruit canning industry, price may Inean "gross price" is not con-

trolling here, where, for the purpose of inhibiting unlawful price
discriminations the principal factors are the "net prices" and any
differentials that might exist as between purchasers from respondent
of commodities of Eke grade and quaEty. Respondent's objection to
the order s definition of price is overruled.

IVe have fully considered the whole record herein including tran-
scripts of hearings and oral argmncnt before the Commission , as well
as exhibits and briefs. It is our conclusion that the hearing examiner
initial decision is correct and that respondent's appeal therefrom

should be , and it hereby is, denied, and the initial decision hereby is

adopted as the decision of the Commission.

FINAL ORDER

Respondent , Fruitvale Canning Company, having filed its appeal
from the hearing examiner s initial decision in this proceeding; and
the matter having been heard upon the whole record including the
briefs and oral argument of counsel; and the COlllmission having
rendered its decision denying respondent's appeal and adopting the
initial decision as the decision of the Commission:

It is ordered That the respondent , Fruitvale Canning Company,
shall within sixty (60) days after service upon it of this order file
with the Commission a report in ,vriting setting forth in detail the
manner and form in which it has complied with the order contained
in said initial decision.
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Ix THE MATTER OF

U FIBRES, LTD. , ET AL.

CONSENT ORDER , ETC. , IN REGAHD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COl\DIISSION AND THE WOOL PROD"CCTS LABELING ACTS

Docket 6512. Complaint , Feb. 1956-Decision , June , 1956

Consent order requiring a manufacturer in N"e,.. York City to cease violating the
Wool Products Labeling Act, through failng to attach to wool fabrics tags,
labels, etc. , bearing the information required by the Act.

Before Mr. .Abner E. Lipsc07nb hearing examiner.

lv/r. John T. TV alkeJ' for the Commission.

COJ'IPLATS'l'

Pursuant to the provisions of the Federal Trade Commission Act
and the IV 001 Products Labeling Act of 1939 , and by virtue of the
authority vested in it by said Acts , the Federal Trade Commission
having reason to believe that Cenu Fibres , Ltd. , a corporation , and
Philip Hausfeld , individually and as an offcer of said.corporation
hereinafter referred to a,s respondents , have violated the provisions
of said Acts and the Hules and Hegulations promulgated under said
'Vool Products Labeling Act , and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest , hereby issues its complaint , stating its charges in that respect
as fol1ows:
PARAGRAPH 1. Hespondent Cenu Fibres, Ltd. , is a corporation

organized and existing under and by virtue of the laws of the State
of New York , with its office and principal place of business located
at 868 Sixth Avenue , New York , Kew York.

The individual respondent, Philip Hausfeld , is president of the
corporate respondent , Cenu Fibres , Ltd. , and formulates , directs and
controls the acts , policie.s and practices of said corporate respondent.
Said individual respondent has his offce and principal place of busi-
ness at the same address as corporate respondent.
PAR. 2. Subsequent to thc efIective date of the IV 001 Products

Labeling Act of 1939 , respondents have manufactured for introduc-
tion into commerce , introduced into commerce , sold , transported , dis-
tributed , delivered for shipment , and offered for sale in commerce , as

commerce" is definecl in said Act, ,;voo1 products , as "wool products
are defined therein.


