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Decision

I~ THE MATTER OF

R. B. JAMES ET AL., TRADING AS CHICAGO
BOARD COMPANY

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 6482. Complaint, Jan. 10, 1956—Decision, June 4, 1957

Order requiring two co-partners in Chicago to cease selling or distributing in
commerce lottery devices designed or intended to be used in the sale or
distribution of merchandise to the public by means of games of chance.

Mr. John W. Brookfield, Jr., for the Commission.
Mr. F. W. James, of Glenview, Ill., for respondents.

IntrIAL DECISION BY J. EaARL Cox, HEARING EXAMINER

Respondents are charged with having violated the Federal Trade
Commission Act by the sale and distribution in commerce of devices
—punchboards and pushcards—used and for use in selling and dis-
tributing various articles of merchandise by means of lottery or
chance. Hearings have been held at which evidence was introduced,
duly recorded and later filed in the office of the Commission. Pro-
posed findings and conclusions have been submitted by counsel. In
lteu of oral argument thereon, respondents’ counsel has submitted
written argument in support of his proposed findings. Upon the
entire record, the following findings as to the facts are made, con-
clusions drawn therefrom, and order issued:

1. Respondents R. (Ruby) B. James and Patrick Zurla are indi-
viduals and co-partners trading and doing business as Chicago
Board Company, with their office and principal place of business
located at 2352 West Cermak Avenue, Chicago, Illinois.

2. Respondents are now, and have been for more than two years
last past, engaged in the sale and distribution, in commerce, to
manufacturers of and dealers in various articles of merchandise, of
devices commonly known as pushcards and punchboards. Respond-
ents cause and have caused said devices, when sold, to be transported
from their place of business in the State of Illinois to purchasers
thereof at their points of location in the various states of the United
States other than Illinois, and in the District of Columbia. There
is now and has been for more than two years last past a substantial
course of trade in such devices by said respondents. In 1954 and
1955 respondents’ sales amounted to approximately $500,000 an-
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nually. The pushcards and punchboards are so designed, prepared
and arranged as to involve games of chance, gift enterprises or
lottery schemes when used by retailers in the sale and distribution
of merchandise to the public. They are of many kinds, all of which,
though varying in detail, involve the same features of chance or
lottery.

3. Some of said pushcards and punchboards have printed on the
faces thereof, legends or instructions which explain the manner in
which said devices are to be used or may be used in the sale or
distribution of various specified articles of merchandise. Others
have blank spaces where the user may place his own legends or
instructions. The prices of the sales on the pushcards and punch-
boards vary with the individual device. Upon payment of the
amount specified, each purchaser is entitled to one punch or push
from the punchboard or pushcard, and when a punch or push is
made, a disc or printed slip is separated from the device and a
number is disclosed. The number is effectively concealed from the
purchaser or prospective purchaser until a selection has been made
and the push or punch completed. Certain specified numbers en-
title purchasers to designated articles of merchandise, and purchasers
securing lucky or winning numbers receive articles of merchandise
without additional cost at prices which are much less than the normal
retail price of said articles of merchandise. Purchasers who do not
secure such lucky or winning numbers receive nothing for their
money other than the privilege of making a push or punch from
said card or board. The articles of merchandise are thus distributed
to the public wholly by lot or chance. Some of these devices may
be, and sometimes have been, used to distribute cash prizes, but the
primary and usual use is for the sale and distribution of mer-
chandise.

4. Many persons, firms and corporations who sell and distribute,
and have sold and distributed, candy, cigarettes, clocks, razors, golf
equipment, cosmetics, clothing, and other articles of merchandise in
commerce between and among the various states of the United States
and in the District of Columbia, purchase and have purchased re-
spondents’ pushcard and punchboard devices, and pack and assemble,
and have packed and assembled, assortments consisting of various
articles of merchandise together with said pusheard and punchboard
devices, and have sold said assortments to retail dealers and others
for resale to the public. Respondents thus supply to and place in
the hands of retail dealers and others, through the channels of
interstate commerce, the means of conducting lotteries or games of
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chance in the sale and distribution of merchandise to the general
public.

5. Controlling decisions have now well settled that the practice
of selling goods by a plan or method involving the use of a game
of chance or lottery is contrary to the established public policy of
the Government. of the United States, and in violation of the Federal
Trade Commission Act; that selling in interstate commerce a means
or instrumentality by which merchandise can or may be sold by
lotteries or games of chance is an unfair method of competition; and
that placing in the hands of others the means of engaging in such
acts or practices is likewise contrary to public interest and public
policy.

CONCLUSIONS

This proceeding is in the public interest.

The acts and practices of respondents, as hereinabove described,
are all to the prejudice and injury of the public and constitute un-
fair acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act. Therefore,

It is ordered, That respondents R. (Ruby) B. James and Patrick
Zurla, individuals and co-partners, trading as Chicago Board Com-
pany or under any other trade name or names, their representatives,
agents and employees, directly or through any corporate or other
device, do forthwith cease and desist from:

Selling or distributing in commerce, as “commerce” is defined in
the Federal Trade Commission Act, pushcards, punchboards, or
other devices which are designed or intended to be used in the sale
or distribution of merchandise to the public by means of a game of
chance, gift enterprise or lottery scheme.

OPINION OF THE COMMISSION

By GwynnE, Chairman:

The complaint charges respondents with having violated the Fed-
eral Trade Commission Act by the sale and distribution in commerce
of punchboards and pushcards used and for use in selling and dis-
tributing merchandise by lottery or chance. At the conclusion of
the hearings, which consisted of testimony and exhibits offered by
counsel for the complaint and of stipulations entered into between
the parties, the hearing examiner issued an order directing respond-
ents to cease and desist from:

Selling or distributing in commerce, as “commerce” is defined in the Federal
Trade Commission Act, pushcards, punchboards, or other devices which are
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designed or intended to be used in the sale or distribution of merchandise to
the public by means of a game of chance, gift enterprise or lottery scheme.

The facts are not in dispute. Respondent’s general method of
operation is set out in Paragraphs 2, 3 and 4 of the initial decision
‘'which are as follows: -

2. Respondents are now, and have been for more than two years last past,
engaged in the sale and distribution, in commerce, to manufacturers of and
dealers in various articles of merchandise, of devices commonly known as push-
cards and punchboards. Respondents cause and have caused said devices, when
sold, to be transported from their place of business in the State of Illinois to
purchasers thereof at their points of location in the various states of the United
States other than Illinois, and in the District of Columbia. There is now and
has been for more than two years last past a substantial course of trade in such
devices by said respondents. In 1954 and 1955 respondents’ sales amounted to
approximately $500,000 annually. The pusheards and punchboards are so de-
signed, prepared and arranged as to involve games of chance, gift enterprises
or lottery schemes when used by retailers in the sale and distribution of mer-
chandise to the public. They are of many Kinds, all of which, though varying
in detail, involve the same features of chance or lottery.

3. Some of said pushecards and punchboards have printed on the faces thereof,
legends or instructions which explain the manner in which said devices are to
be used in the sale or distribution of various specified articles of merchandise.
Others have blank spaces where the user may place his own legends or instruc-
tions. The prices of the sales on the pushcards and punchboards vary with the
individual device. Upon payment of the amount specified, each purchaser is
entitled to one punch or push from the punchboard or pushcard, and when a
punch or push is made, a disc or printed slip is separated from the device and
a number is disclosed. The number is effectively concealed from the purchaser
.or prospective purchaser until a selection has been made and the push or punch
completed. Certain specified numbers entitle purchasers to designated articles
of merchandise, and purchasers securing lucky or winning numbers receive
articles of merchandise without additional cost at prices which are much less
than the normal retail price of said articles of merchandise. Purchasers who
do not secure such lucky or winning numbers receive nothing for their money
other than the privilege of making a push or punch from said card or board.
The articles of merchandise are thus distributed to the public wholly by lot or
chance. Some of these devices may be, and sometimes have been, used to dis-
tribute cash prizes, but the primary and usual use is for the sale and distribu-
tion of merchandise.

4. Many persons, firms and corporations who sell and distribute, and have
sold and distributed, candy, cigarettes, clocks, razors, golf equipment, cosmetics,
clothing, and other articles of merchandise in commerce between and among
the various states of the United States and in the District of Columbia, pur-
chase and have purchased respondents’ pushcard and punchboard devices, and
pack and assemble, and have packed and assembled, assortments consisting of
various articles of merchandise together with said pushcard and punchboard
devices, and have sold said assortments to retail dealers and others for resale
to the public. Respondents thus supply to and place in the hands of retail
dealers and others, through the channels of interstate commerce, the means of
conducting lotteries or games of chance in the sale and distribution of mer-
chandise to the general public.
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Paragraph 5 of the initial decision is as follows:

5. Controlling decisions have now well settled that the practice of selling
goods by a plan or method involving the use of a game of chance or lottery is
contrary to the established public policy of the Government of the United
States, and in violation of the Federal Trade Commission Act; that selling in
interstate commerce a means or instrumentality by which merchandise can or
may be sold by lotteries or games of chance is an unfair method of competition;
and that placing in the hands of others the means of engaging in such acts or
practices is likewise contrary to public interest and public policy.

Respondents’ appeal claims, first, that Paragraph 5 is not a find-
ing of fact but a legal conclusion and should be stricken, and, sec-
ond, that the initial decision is not supported by the findings.

It is true that Paragraph 5 contains conclusions of law which
the hearing examiner deemed applicable to the factual findings made
in Paragraphs 1 to 4, both inclusive. The location of Paragraph 5
in the initial decision in no way interferes with the findings of fact
in the preceding paragraphs and offers no justification for striking
it from the record. The findings of fact made by the hearing
examiner are clearly supported by the greater weight of the evidence
and from a consideration of the entire record are adopted as the find-
ings of the Commission.

The law covering the matters involved herein is well settled and
does not require an extensive discussion here. Section 5(a) (1)
provides:

Unfair methods of competition in commerce, and unfair or deceptive acts or
practices in commerce, are hereby declared unlawful.

In F.T.C. v. B. F. Keppel & Bro., Inc. (1934) 291 U.S. 304, the
Court commented on the broad and flexible character of the phrase
“unfair methods of competition”, which was the basis of Section 5.
Since then the law has been further broadened to include unfair and
deceptive acts or practices. Although the Commission found in the
Keppel case that the methods of respondents (selling candy by
chance or a lottery) resulted in a substantial diversion of trade from
other manufacturers of candy, nevertheless, the Court put the de-
cision on the broad ground expressed as follows:

Without inquiring whether, as respondent contends, the criminal statutes
imposing penalties on gambling, lotteries and the like, fail to reach this par-
ticular practice in most or any of the states, it is clear that the practice is of
the sort which the common law and criminal statutes have long deemed con-
trary to public policy.

This conclusion has been consistently followed by the Courts. In
Wolf v. F.T.C. (1943) 135 F. 2d 564, the Court held that the use
of a game of chance for the distribution of merchandise is an unfair



1124 FEDERAL TRADE COMMISSION DECISIONS
Opinion 53 P.T.C.

act or practice in commerce. In answer to respondent’s argument
that there was no proof of injury to competition, the Court called
attention to the 1938 amendment of the Federal Trade Commission
Act:

to broaden the scope of the jurisdiction of the Commission to enable it to pro-
ceed against any person using an unfair or deceptive act or practice in com-
merce as well as an unfair method of competition, provided it appears to the
Commission that such proceeding would be in the public interest (15 U.S.C.A.
sec. 45). Hence it is no longer necessary to show competition, if there is an
act or practice in commerce, inimical to the public interest (Scientific Mfg. Co.
v. Federal Trade Conunission, 124 F. 2d 640 (34 F.T.C. 1793); Pep Boys v.
Federal Trade Commission, 122 F. 2d 158 (38 F.T.C. 1807). See also Fed-
eral Trade Commission v. Raladem Co., 316 U. 8. 149 (34 F.T.C. 1843). We
think the practice here employed is contrary to the public interest, and that a
proceeding to prevent its further use is in the public interest.

A similar conclusion was reached in Globe Cardboard Nowelty
Company, Inc. v. F.T.C. (1941) 1952 F. 2d 444.

In Modernistic Candies, Inc. v. F.T.C. (1944) 145 F. 24 454, the
Court held that the selling and distribution in commerce of a punch-
board designed, intended and conducive to gambling violated the
Federal Trade Commission Act even though the prizes were added
by the purchaser of the board. Other cases which have passed on
the various questions involved here are Jaffe v. F.7.C., 139 F. 2d 112,
Charles A. Brewer & Sons v. F.T.C., 158 F. 2d 78, Lichtenstein, et
al.v. F.7T.0. 194 F. 2d 607.

Respondents next argue that “There cannot be a federal public
policy in relation to intrastate transactions which transactions have
no direct effect upon interstate commerce.” The order of the hearing
examiner simply prohibits the selling and distribution in interstate
commerce of pushcards, punchboards or other devices which are
designed or intended to be used in the sale or distribution of mer-
chandise to the public by means of a game of chance, gift enter-
prise or lottery scheme. It is true that the payment of the
consideration for the chance, and the distribution of the prizes, all
take place within some state and are subject to such laws as that
state may have concerning gambling and lotteries. With that part
of the transaction the order is not concerned. In speaking of a simi-
lar situation the Court, in Lichienstein, et al. v. F.T.C., supra, had
this to say:

Nowhere has the Commission claimed the power to prohibit the transmission
of such lottery devices in interstate commerce as such. The cases construing
similar cease and desist orders have all concerned the use of lotteries in mer-

chandising. Globe Cardboard Novelty Co. v. Federal Trade Commission, 192
F. 24 444 (Cir. 3) (48 F.T.C. 1725) is similarly limited and should not be
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construed as conferring a general power over lotteries as such. The case of
Scientific Mfg. Co. v. Federal Trade Commission, 124 F. 2d 640 (Cir. 3) (34
F.T.C. 1793, 3 S & D 430) made it clear that trade practices were the sole
concern of the Commission.

See also Feitler v. F.T.C. (1953) 201 F. 2d 790.

The exercise of the Commission’s powers in this limited area does
not depend upon state laws against gambling. There is no conflict
here between federal and state powers.

Respondents finally argue that the public policy of the United
States can be laid down only in the Federal Constitution or in a
law duly enacted by the Congress.

In Modernistic Candies, Inc. v. F.T.C., supra, the Court said:

“The public policy of a state is to be found embodied in its constitution and
its statutes, and, when these are silent on the subject, in the decisions of its
courts.” The Illinois Bankers Life Association v. Collins, 341 Ill. 548, 551, 173
N. E. 465. Recently, we said in Maltz v. Sax, 134 F. 24 2, 4, “Moreover, in
the absence of any statute condemning gambling as illegal, the Federal courts
have consistently condemned it as against public policy.” We have also held
that those who aid and abet such a method of merchandising, those participes
criminis with gamblers and their schemes, are likewise engaged in unfair trade
practices contrary to public policy. Jaffe v. Federal Trade Commission, 139
F. 2@ 112 (37 F.1I.C. 816; 3 8. & D. 610);: Koolish v. Federal Trade Com-
misgion, 129 F. 2d 64 (34 P.T.C. 1863; 3 S. & D. 492) ; Maltz v. Sawx, supra.

U.S.C.A. Title 15, Chapter 24 forbids the transportation in inter-
state commerce of “gambling devices” as defined in said law. An
exception is made, however, in the case of shipments to any place
In any state which has enacted a law providing for exemption from
this law. The law further provides in section 2 that:

Nothing in this act shall be construed to interfere with or reduce the author-

ity or existing interpretations of the authority of the Federal Trade Commis-
sion under the Federal Trade Commission Act as amended (15 U.S.C. 41-58).

Report No. 2769, 81st Congress, 2d Sess., pages 9-10, filed by the
House Committee on Interstate and Foreign Commerce states:

Section 2 further provides that nothing in this act shall be construed to
interfere with or reduce the authority of the Federal Trade Commission under
the Federal Trade Commission Act as amended. It is the purpose of this
provision to leave unaffected the powers of the Federal Trade Commission
with respect to the use of lotteries, games of chance, or other gambling devices
for the purpose of merchandising. Such use has been held to be an unfair
trade practice in violation of the Federal Trade Commission Act as amended.

It thus clearly appears that both the Congress and the Federal
Courts have concluded that it is contrary to the public policy of
the United States to permit the shipment in commerce of punch-
boards and pushcards which are designed or intended to be used in
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the sale or distribution of merchandise to the public by means of a
game of chance, gift enterprise or lottery scheme.

The findings, conclusions and order of the hearing examiner are
adopted as the findings, conclusions and order of the Commission.
Respondents’ appeal is denied and it is directed that an order issue
accordingly.

Commissioner Kern did not participate in the decision herein.

FINAL ORDER

This matter having been heard on the respondents’ appeal from
the initial decision of the hearing examiner; and

The Commission having rendered its decision denying the appeal
and adopting as its own the findings, conclusions and order contained
in the initial decision:

It is ordered, That the respondents, R. B. James and Patrick
Zurla, shall, within sixty (60) days after service upon them of this
order, file with the Commission a report, in writing, setting forth
in detail the manner and form in which they have complied with
the order contained in said initial decision.

Commissioner Kern not participating.
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IN taE MATTER OF
C. H. STUART & CO., INC,, ET AL

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 6634. Complaint, Sept. 14, 1956 *~—Decision, June 7, 1957

Consent order requiring six affiliated companies, with offices at the same
address in Newark, N.Y.,, to cease representing falsely the plant-growing
qualities of their chemical fertilizer “Gold Medal Plant Food”; represent-
ing their door-to-door salesmen falsely as professional horticulturalists
qualified to prepare expert landscaping plans and furnishing continuing
service to customers; and variously misrepresenting the terms and con-
ditions of purchases, and the size, hardiness, quality, etc., of their nursery
stock.

Mr. Donald K. Hing, Mr. Jerome Garfinkel and Mr. J. J. Mo-
Nally for the Commission,

Wright & Livingston, by Mr. Marshall E. Livingston, of Newark,
N. Y.; Harter, Calhoun, Lishman & Williams, by Mr. Leonard J. Cal-
houn, of Washington, D. C.; and Davies, Richberg, Tydings & Landa,
by Mr. James T. Welch, of Washington, D. C., for respondents,

IntTIAL DEcision By J. EarL Cox, HEARING EXAMINER

The six corporations and numerous individuals listed as respond-
ents in the caption of this proceeding and named in the order
included herein have a common address, 165 Union Street, Newark,
New York, and are all engaged in or have control over some phase
of the nursery business in commerce. In connection with this busi-
ness they are charged with having violated the Federal Trade
Commission Act, directly, or indirectly through their sales repre-
sentatives, by falsely representing the nursery stock, fertilizer, plant-
ing materials or services which they sell or offer to the public.

After the issuance of the complaint in September, 1956, a pre-
hearing conference was held at which it was pointed out by re-
spondents that, in said complaint, the names of four of the cor-
porate respondents and of some of the officers had been incorrectly
stated. In other minor respects also the complaint warranted clari-
fication. Upon application of counsel in support of the complaint
and without objection on the part of the respondents the Hearing
Examiner allowed the complaint to be amended by order served

} Published as modified by order of July 17, 1858, whick added the words “except
when such is the fact” to the end of subparagraph (e} of Paragraph (1).
3 Amended Jan. 81, 1957.



