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THE PROCEEDING

The Federal Trade Commission, by virtue of authority vested in
it pursuant to the provisions of the Federal Trade Commission Act,
did, on December 8, 1955, issue its complaint against respondent,
General Motors Corporation, a corporation organized and doing
business under and by virtue of the laws of the State of Delaware,
having its principal office and place of business located at No. 3044
"West Grand Boulevard, Detroit, Michigan.

Said complaint alleges that respondent is engaged in the dis-
tribution and sale of automotive replacement parts, some of which
are manufactured by it and some of which are manufactured by
others and purchased by respondent, which parts are for use in the
repair of Chevrolet automobiles; that respondent causes said parts
to be sold in commerce as “commerce” is defined in the Act; that
in so doing, respondent engages in substantial competition with
others likewise engaged in the manufacture, sale and distribution
of automotive replacement parts used in the repair of automobiles
manufactured by respondent.

That in the course of its business respondent, through use of the
‘term “Genuine Chevrolet Parts” in conjunction with other state-
ments and pictorial representations contained in advertisements in
newspapers and magazines, and in other types of advertising ma-
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terial by it furnished to distributors, dealers and other sellers of its
automotive parts, has compared its replacement parts with the re-
placement parts of its competitors and that said advertisements
represent directly or by implication:

1. That all of the automotive replacement parts sold or distributed
by it for use in the repair of Chevrolet automobiles are:

(@) Designed and manufactured exclusively by or for the re-
spondent;

(6) Identical to the parts used in Chevrolet automobiles at the
factory;

(¢) Superior in material respects to all other replacement parts
avallable for use in the repair of Chevrolet automobiles.

2. That all other automotive replacement parts available for use
in the repair of Chevrolet automobiles are counterfeit or spurious,
and will not function as efficiently as respondent’s so-called “Genuine
Chevrolet Parts.” .

That the foregoing representations and advertisements are false,
misleading and deceptive and disparage the products of respondent’s
competitors.

Said complaint additionally charges that respondent purchases
many of the aforesaid replacement parts, described by it as “Genu-
ine Chevrolet Parts” from other manufacturers, some of whom
design such parts themselves, some of whom sell the “same iden-
tical” parts to others than respondent, and some of whom sell “sub-
stantially” the same parts to others than respondent, which parts
are at least equal in all material respects to the parts sold to re-
spondent. -

To the foregoing complaint respondent filed answer admitting
the corporate setup and situs; that it is engaged in commerce within
the purview of the Act and that it has made use of the term “Genu-
ine Chevrolet Parts,” but denies all other charges and, particularly,
the conclusions pleaded in the complaint.

The respective parties, after considerable negotiation, decided to
stipulate as to the facts rather than to offer testimony in support
of their respective positions, as a result whereof a series of hearings
were held at which there were received in evidence three stipulations
being designated Commission’s Exhibits Nos. 1 and 24, and Re-
spondent’s Exhibit No. 13.

All arguments received at the aforesaid hearings were stenographi-
cally reported, the record whereof, as well also all exhibits received
in evidence, were duly filed in the office of the Federal Trade Com-
mission, Washington, D. C,, as required by law. :
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FINDINGS AS TO THE FACTS

The stipulations in lieu of testimony hereinabove referred to as
Commission’s Exhibits Nos. 1 and 24, and Respondent’s Exhibit No.
13, each commence by reciting:

It is hereby stipulated and agreed by and between counsel supporting the
complaint and counsel for the regpondent, solely for the purposes of this case,
for no other purpose whatever, and without admitting the facts hereafter stated
ercept for the purposes of this case, that;

[Italics supplied.]

In view of the foregoing, and in the absence of countervailing
testimony or evidence, the facts set forth in the several stipulations
are used in making the findings and conclusions.

1. Respondent, General Motors Corporation, is a corporation or-
ganized and existing under and by virtue of the laws of the State
of Delaware, having its principal office and place of business at No.
3044 West Grand Boulevard, Detroit, Michigan.

2. Respondent is engaged in the distribution and sale of automo-
tive parts, some of which are manufactured by it and some of which
are manufactured by others and purchased by respondent, which
parts are for use in the repair of Chevrolet automobiles.

3. Respondent has caused its automotive replacement parts, manu-
factured by it and purchased from other manufacturers or pro-
ducers, to be transported from the State of Michigan, and from
other states, to purchasers thereof located in states other than the
state in which shipment originated so that it is found that respond-
ent is engaged in interstate commerce within the meaning of the
statute.

4. Respondent, in the conduct of its business, is engaged in sub-
stantial competition with other corporations, firms, partnerships
and individuals likewise engaged in the manufacture, distribution
and sale of automotive replacement parts in commerce between and
among the various states of the United States.

5. Respondent, for the purpose of aiding and promoting the sale
of its automotive replacement parts, meaning thereby those manu-
factured by it as well also those purchased from other producers or
manufacturers, has used the term “Genuine Chevrolet Parts,” applied
Indiscriminately to all such parts, and also other statements and
pictorial representations in advertisements in newspapers, magazines
and advertising material furnished to distributors, dealers and sellers
of- -automotive replacement parts.

The term “Genuine Chevrolet Parts” needs no elaboration at this
point, but the “other advertising” referred to in the complaint, and
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the pictorial representations and advertising material used, are set
forth in abridged form next following, such being fairly repre-
sentative of all typical advertising matter of record on which the
Commission bases its case:

. These two clutch discs may look alike * * * (photograph of the two discs)
but your Chevrolet knows the difference.

‘What is the difference? Simply this:

One of these clutch dises was manufactured of the same fine materials and
with the same high standards of precision uged in your Chevrolet’s original
factory installed clutch dise. It’s the one that’s made to fit right—function
better—last longer—the Genuine Chevrolet Part. This important difference
means finer performance for your Chevrolet and it means more dependable and
economical motoring for you. That’s why you should always specify Genuine
Chevrolet Parts—installed by your Chevrolet dealer and leading independent
garages and service stations everywhere.

(Picture of display sign furnished by respondent to dealers and garages an-
nouncing availability of “Genuine Chevrolet Parts.”) (Cx. 2.)

- The foregoing is repeated substantially in many other specimens
of respondent’s advertising, varying only with picturizations of other
replacement parts, such as gaskets (Cx. 3); water pumps (Cx. 4);
valves (Cx. 6); piston rings (Cx. 8); brake shoes (Cx. 9); fan
belts (Cx. 10); mufflers (Cx. 11); king pins (Cx. 12); universal
joints (Cx. 13); transmission gears (Cx. 14); radiator hoses (Cx.
15) ; connecting rods (Cx. 16) ; etc., wherefore it is found that the
foregoing is sufficiently representative. of respondent’s advertising
to .conclude that respondent has used so many of its replacement
parts as it desired in these comparative depictions. In some of the
advertisements listed in.this paragraph appears certain language
which, while lifted out of context, no doubt formed part of the bases
for the charges herein, such being:

(@) These two cylinder head gaskets certainly look like duplicates in every
respect—but that’s where the similarity ends. For one was manufactured of
the same fine quality materials and with the same high standards of work-
manshlp used in your Chevrolet’s original factory-installed gasket. It’s made
to fit right—function betfer—Ilast longer. (Cx. 3.) '

(b) In the first place they’re [meaning “Genuine Chevrolet Parts”], designed
by the same engineering staff that designed your Chevrolet. Then, too, they're
built of the same fine materials and to the same precision specifications as the
original factory-installed parts they replace in your Chevrolet. A rigid system
‘of tests and inspections guards their quality. (Cx. 4.)

(¢) You can’t tell the quality of a water pump—or any other automobile
part—by appearance alone. That's why you should always specify Genuine
Chevrolet Parts. " (Cx. 5.} :

(d) ‘Well, to begin with, one is a Genuine.Chevrolet Part. That means it
was built to the same precision specifications and of the same fine material as
the original factory-installed [valves] in your Chevrolet.
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But it means even more than that. For Genuine Chevrolet [valves] are
developed and perfected through an unending program of research. They're
produced under a rigid system of quality controls. And they’re proved in mile
after mile of gruelling tests at the world’s largest proving ground. All this
to bring you parts that are made to fit right—function better—Ilast longer in
your Chevrolet. Remember, only Genuine Chevrolet Parts offer this important
difference to Chevrolet owners. (Cx. 7.)

(e) And, like all Genuine Chevrolet Parts, its structural and design sound-
ness wasg proved in mile after mile of gruelling tests at the world’s largest

proving ground. (Cx. 17.)

{f) So when you replace a piston—or any other Chevrolet part—insist upon
parts made of the same top-quality materials and with the same uncompro-
mising standards of workmanship and precision as the original, factory-
installed parts. To be sure, ASK FOR GENUINE CHEVROLET PARTS.

(Cx. 20.)

All exhibits from which the foregoing quotations are excerpted,
bear comparative photographs of “twin” automotive replacement
parts, as also a reproduction of the display sign, “Genuine Chevro-
let Parts,” furnished by respondent to its distributors, such a full-
size sign appearing herein as Respondent’s Exhibit No. 15.

On the basis of consideration of the wording of all advertisements,
and of the several stipulations of record, and of the entire record,
the following findings of fact are made:

6. There is no evidence that respondent’s advertising represented
that all automotive parts sold or distributed by respondent for use
in the repair of Chevrolet automobiles are designed and manufac-
tured exclusively by or for respondent, as is alleged in the complaint.

7. There is no evidence that any automotive replacement parts
sold or distributed by respondent for use in the repair of Chevrolet
automobiles are not identical to the parts used at the factory in the
manufacture of Chevrolet automobiles, except only for oversize
and undersize to compensate for wear, as is alleged in the complaint.

8. There is no evidence that respondent’s advertising represented
that all automotive parts sold or distributed by respondent for use
in the repair of Chevrolet automobiles are superior in “all” ma-
terial respects to “all” other replacement parts available for use in
the repair of Chevrolet automobiles.

9. There are approximately 15,000,000 Chevrolet motor vehicles,
manufactured by respondent, now on the road in the continental
United States, in use by the consuming public, of which approxi-
mately 11,800,000 are passenger automobiles.

10. Respondent employs a large number of engineers, and annually
spends millions of dollars in engineering and design for the auto-
mobiles it manufactures, including Chevrolet automobiles, and in-
cluding engineering and design for the component parts utilized
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in the manufacture of its automobiles. Respondent manufactures, in
its own plants, all or a portion of its requirements of virtually every
component part used in the manufacture of its automobiles, includ-
ing Chevrolet. It is a general practice of respondent, although not
its universal practice, to have an outside supplier for parts engi-
neered and designed by it for use in the manufacture and repair
of its automobiles. Respondent enters into contracts with such out-
side suppliers for the production, and the purchase by respondent,
of such parts to be made according to blueprints and specifications
furnished by respondent and generally on tools and dies owned by
Tespondent. Respondent, and not the outside supplier, assumes re-
sponsibility for the engineering, design and adequacy of the part
as shown by the blueprints and specifications furnished to such sup-
plier by respondent. '

11. Respondent also uses in the manufacture of Chevrolet auto-
mobiles, and sells for use in the replacement or repair thereof, parts
manufactured by reputable outside manufacturers from basic engi-
neering and designs in which both respondent and such manufac-
turer have participated, or from blueprints and specifications
submitted by such manufacturers to respondent, with respondent
approving each such part after making its own independent tests.
In each such case respondent’s engineers make a complete and thor-
ough test of such manufacturer’s part before an order therefor is
placed. As a result of such tests, respondent may make substantial,
may make relatively minor, or may make virtually no, changes in
such part. Each such part, however, is approved for use in the
manufacture, or for use in the replacement or repair, of Chevrolet
automobiles before an order therefor is placed by respondent with
such manufacturer. Following respondent’s approval of the engi-
neering, design specifications and blueprints for a part, an outside
manufacturer contracts not to make any change in such part without
respondent’s prior approval. '

12. Respondent designs and manufactures, or has manufactured
for it, replacement parts exclusively for use in motor vehicles which
it manufactures. Each such part is designed, engineered and manu-
factured to fit the particular requirements of respondent’s motor
vehicles. Competing manufacturers, on the other hand, frequently
design a replacement part to permit that part to be used in the
automobiles of two or more different manufacturers, thus reducing
their tooling costs and the inventory investment of both the manu-
facturer and the jobber in carrying a full line of that replacement
part for all makes of motor vehicles.
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13. Respondent’s Chevrolet Motor Division stocks, and makes
available to the consuming public, the parts required or necessary
for replacement purposes. Respondent publishes a parts catalog,
listing all Chevrolet parts available for use in replacement or repair
of Chevrolet automobiles. This catalog is available to all authorized
dealers of genuine Chevrolet parts and to many others interested
in replacement parts. Respondent maintains warehouses which stock
all such replacement parts from which its dealers receive supplies
to replenish their own stocks and from which dealers may order
parts that they do not carry in stock. Respondent’s current Chev-
rolet parts catalog contains approximately 29,000 separate part num-
bers (each representing a separate part or an identifiable variation
of a part required for a particular motor vehicle}, of which approxi-
mately 19,000 parts are for replacement use in Chevrolet passenger
automobiles.

(a¢) The above count includes many parts not frequently used
for replacement or repair purposes, such as major functional parts
for Chevrolet models of past years. These are called slow-moving
parts and are not generally stocked by most dealers.

() There are approximately 2,000 parts that are the most fre-
quently used parts for replacement use or in the repair of the later
model Chevrolets and which are generally stocked by most dealers.
These are referred to as the fast-moving parts and account for the
great bulk of the Chevrolet parts volume or business.

(¢) The approximately ‘2,000 fast-moving parts are 7% of the
total number of Chevrolet parts but account for 89% of respond-
ent’s dollar volume in Chevrolet replacement parts.

14. Approximately 75% of the aforesaid fast-selling Chevrolet
parts are manufactured solely by respondent; more than 24% of
the fast-moving parts are made by others or are made by both
respondent. and by others expressly for respondent pursuant to its
specifications and expressly for use in Chevrolet motor vehicles; less
than 1% of the fast-moving parts are engineered, designed and made
by others, but in each such case the engineering and design of the part
was approved by respondent’s engineers expressly for use in Chev-
rolet automobiles.

15. Approximately 2800 parts, out of approximately 19,000 parts
made available by respondent for replacement purposes in Chevrolet
passenger automobiles, are parts of a character that are also manu-
factured by competitors of respondent and are similar to replace-
ment parts that are available to consumers from competitive sources.
Approximately 16,200 of the 19,000 parts are available only from



1246 FEDERAL TRADE COMMISSION DECISIONS
Findings 53 FT.C.

or through respondent and are not manufactured competitively.
Generally speaking, competitors manufacture the faster-moving
parts in which there is the greatest volume of replacement demand,
and do mot seek to manufacture the slower-moving parts which,
although not in as great demand, are generally indispensable to the
continued use of an automobile when the replacement of such part
becomes necessary. '

16. Each year respondent brings out new model Chevrolet auto-
mobiles containing improvements over the prior years’ models. Each
new model includes some new parts for which there is ultimately a
replacement market. When new models first become available to
the public, replacement parts for many of the new items first incor-
porated in those models are available only from or through respond-
ent. As to such of those new replacement parts for which competing
manufacturers believe there will be a substantial demand, one or
more competing manufacturers will endeavor to copy, tool up for,
and manufacture such new replacement parts for use in Chevrolet
automobiles manufactured by respondent. If and when the demand
for other new parts introduced by respondent becomes sufficient to
warrant the expenditure of their going into production for such
parts, one or more competing manufacturers will endeavor to copy,
tool up for, and manufacture other new parts introduced by re-
spondent in its Chevrolet automobiles. :

17. Every Chevrolet replacement part, whether manufactured by
respondent or by an outside manufacturer according to respondent’s
specifications, or manufactured by an outside supplier according to
specifications developed jointly by respondent and such outside
manufacturer, or manufactured according to the specifications of
an outside manufacturer which have been approved by respondent,
is guaranteed by respondent to the consuming public, and respond-
ent assumes the responsibility for the proper operation of the part
in motor vehicles of respondent’s manufacture.

18. There are manufacturers who make automobile replacement
parts intended for use in Chevrolet automobiles that are of design,
materials or workmanship inferior to Chevrolet parts sold by re-
spondent, which parts are not equivalent in material respects to
respondent’s parts and should not work as efficiently in a Chevrolet
automobile, or last as long as “genuine” Chevrolet parts.

19. More than ninety-nine percent of all fast-moving parts sold by
respondent for replacement use in Chevrolet automobiles are:

(a) Designed by engineers employed or engaged by General Mo-
tors; and
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" (b) Tested by General Motors engineering and manufacturing
stafl's both in the laboratory and in actual proving grounds tests; and

(¢) Manufactured by or for respondent according to its own blue-
prints, specifications and directions; and

(d) So far as the record shows, available only from or through
respondent.

20. With respect to the more than ninety-nine percent of such
replacement parts described in the above paragraph, respondent’s
practice is in large part to manufacture such Chevrolet parts itself
and in part, when feasible, both to manufacture such parts itself
and to have them manufactured for it by independent suppliers,
according to respondent’s own design, specifications and directions.
Outside suppliers of respondent contract to make such parts only
according to respondent’s blueprints, specifications and directions.
They assume no responsibility for the design or engineering and
contract not to deviate in any respect from the blueprints and speci-
fications furnished by respondent. Replacement parts thus made
by respondent’s outside suppliers do not differ from those made
by respondent.

21. As to the less than 1% of respondent’s replacement parts re-
ferred to above, the basic design for which originated with an out-
side supplier, and which are manufactured according to blueprints,
designs and specifications originating with such outside supplier,
respondent’s engineering and manufacturing departments subject
each of such parts to detailed analysis, inspection and tests. These
same tests are also applied to the replacement parts designed by
respondent and manufactured according to its own design, blueprints
and specifications.

22. Respondent has been a manufacturer of automobiles for more
than thirty-five years. A great number of the consuming public
have purchased, and are continuing to purchase, its automobiles, par-
ticularly Chevrolet. Respondent has an interest in protecting its
good will with the consumer by protecting the consumer against
“counterfeit,” “gyp” or “spurious” parts and making it possible for
the motorist driving a Chevrolet to identify replacement parts tested
and approved by the manufacturer of his automobile for replacement
use therein.

28. There are members of the public who have been injured
through the use of defective parts of inferior quality sold to them
for replacement in, or the repair of, their automobiles.

24. It is in the public interest that consumers be able to identify
a replacement part for Chevrolet automobiles which is identical with
the part used at the factory in the original manufacture of the auto-

511071—60——80
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mobile, which parts as to design, engineering, quality and all other
attributes insuring proper operation, satisfaction and adaptability,
have been tested and approved by the manufacturer and producer
of the automobile in which said parts are to be used as replacements.

25. It has long been industry practice, virtually for the entire life
of the automobile industry, for manufacturers of automobiles to
permit dealers, repair shops, garages and other places where auto-
mobiles may be repaired to make known to the consumer that such
establishment has available the genuine parts of the manufacturer of
a particular make of automobile. Respondent furnishes to certain
establishments that stock genuine Chevrolet parts signs or insignia
that identify to the consuming public the availability at that estab-
lishment of “Genuine Chevrolet Parts.” Respondent furnishes such
signs to businessmen making such parts available to consumers so
that consumers may identify the establishments at which such parts
are available.

26. Respondent’s motor vehicles are sold with a warranty against
defects which is not effective if parts not approved by respondent
have been installed in the motor vehicle.

27. Evidence in support of the complaint as to replacement parts
like those distributed by respondent being available through other
distribution channels is limited to six items, viz:

(a¢) That Borg-Warner Corporation sells transmission replace-
ment parts to respondent and sells like parts to other distributors.
These Borg-Warner transmissions are used by respondent exclusively.
on heavy duty commercial vehicles with three speed transmission.
Annual production of this vehicle is approximately 4,500 units com-
pared with 1955 Chevrolet total production of approximately two
million units. Respondent purchases no transmission gears or bush-
ings from Borg-Warner for use in Chevrolet passenger vehicles.

(&) That respondent purchases clutch discs from Borg-Warner
similar to those Borg-Warner sells to other distributors. Prior to
the institution of this proceeding there had been substantial differ-
ences between respondent’s clutch discs and.those made by Borg-
Warner which the latter sold to others but later, because of changes
recommended by respondent’s engineers to those of Borg-Warner,
and by the latter adopted, the two products were brought in line
consonant with respondent’s standards set up for performance in its
Chevrolet cars. :

(¢) That Perfect Circle Corporation makes piston rings for re-
spondent and sells the identical product through other distribution
channels: Piston rings are supplied in sets of three rings for the
pistons on respondent’s Chevrolet automobiles. Perfect Circle makes
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23 different sets of piston rings for Chevrolet motor vehicles, each of
which has three rings. Twelve of these sets are made exclusively
for respondent. Of the remaining 11 sets, Perfect Circle also makes
the steel ring for others for sale under its own brand name or under
the brand name of others, but it does not manufacture for anyone,
other than respondent, the two iron rings in each of those sets. Two
of the rings in every set of piston rings made by Perfect Circle for
use in Chevrolet motor vehicles are available only through re-
spondent.

(d) That McCord Corporation and Detroit Gasket and Manufac-
turing Company make cylinder head gaskets for respondent and sell
the same gasket to others. The evidence in support of the complaint
is limited to the fact that McCord makes a cylinder head gasket for
use in the Chevrolet V-8 engine. This is but one of 16 cylinder head
gaskets currently distributed by respondent. Detroit Gasket sold
to but two customers a gasket it sold to respondent. Detroit Gasket
sold 37,000 gaskets in 1954 and 97,000 in 1955 compared to respond-
ent’s sales in 1955 of approximately 1,640,000 such gaskets for re-
placement purposes; and in 1953 Detroit Gasket had advised respond-
ent that it did not sell such gaskets to any other person.

(¢) That Firestone Tire and Rubber Company sells a radiator
hose to respondent and “sells the same quality product to other sources
for replacement sales purposes”. This evidence is limited to the
quality of the product Firestone sells to others, but lacks proof of the
design, specifications, characteristics or functional purposes of such
hose, or that same is suitable for use in Chevrolet automobiles, .

(f) That Dayton Rubber Company manufactures a fan belt for
respondent for use in Chevrolet automobiles and sells the identical
part to others. The evidence shows that Dayton makes a large num-
ber of fan belts; that its catalogue lists certain Dayton fan belts as
suitable for several makes of automobiles, including Chevrolet; that
in a few cases the belt Dayton makes for others is the same as the
belt it makes for respondent, but in many instances the belt Dayton
makes for others and holds out as suitable for a Chevrolet automobile
is not the same as the belt it makes for respondent; that the testimony
of respondent’s engineers is the Dayton belts will not function as
well as respondent’s belts.

28. There are 14 other manufacturers of clutch dises for use in
Chevrolet automobiles, but only one is a supplier to respondent; there
are 24 manufacturers of piston rings but only 5 supply respondent;
there are 14 makers of gaskets but only 2 supply respondent; there
are 20 makers of fan belts but only 6 supply respondent.
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29. Except by inference, and strained construction of the words
involved, which this Examiner would be unjustified in making under
the facts here presented, there is no evidence the respondent repre-
sented or affirmatively implied that all automotive parts not manufac-
tured, sold or distributed by it for use in the repair of Chevrolet
automobiles are “counterfeit” or “spurious” and will not function as
efficiently as respondent’s “Genuine Chevrolet Parts.” Respondent
stipulated with Commission counsel that there are competitive parts
which are the equivalent of respondent’s parts “in material respects
and should function just as efficiently, fit just as well and last just as
long as will ‘Genuine Chevrolet Parts,’” but also “there are parts
made by other manufacturers which are inferior to respondent’s parts
and which will not function as efficiently, last as long and fit as well

as ‘Genuine Chevrolet Parts’.”

CONCLUSIONS

1. The gravamen of the charges of this complaint revolves pri-
marily around the use by respondent of the words “Genuine Chevro-
let Parts” to describe its automotive replacement parts, and it may
well be doubted that, were it not for this, no action would have been
instituted. The charges of the complaint, particularly those of
Paragraph Five, impute to the respondent, by reason of the use of the
aforesaid phrase, an attempt to defame and disparage the products
of its competitors by branding such to be “counterfeit” or “spurious,’”
and to mislead and deceive the public into the purchase of respond-
ent’s parts.

The word “genuine” is defined:

By Webster: (1) Actually belonging te, or proceeding from, the reputed
gource, origin or author.

(2) Of or pertaining to the original stock or source.

By Funk & Wagnalls: Belonging to the original or true stock; having the
character or origin represented; not false, spurious or adulterated.

By Oxford: (1) Natural, not foreign or acquired; proper or veculiar io a
person or thing; native. Germane to; closely connected with,; arising out of.
Giving an example of use of the word Oxford gquotes the FEnglish Puritan,
William Prynne, anti armin: “The self-same things in the same degree admit:
no inequality in their genuine and native operations.”

(2) Pertaining to the original stock;

(8) Really proceeding from its reputed source or author; not spurious.

(4) Having the character or origin represented.

[All italics supplied.] -

The word ‘“spurious” is defined:

By Webster: (1) Illegitimate; bastard.

(2) Not proceeding from the true source; not genuine; counterfeit; false.

By Oxford: (1) Illegitimate; false
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(2) Having an illegitimate or irregular origin; not properly qualified or
constituted :

(3) Superficially resembling or simulating, but lacking the genuine character
or qualities of, something; false, sham, counterfeit,

The word ‘“‘counterfeit” is defined:

By Webster: (1) Made in imitation of something else with a view to de-
fraud; hence, spurious;

(2) That which is made in imitation of something else with a view to de-
ceive; a forgery.

By Funk & Wagnalls: To make a copy of; imitate; hence to feign; pretend.
Specifically: To make without lawful authority and with intent to deceive and
defraud, as something false and spurious in the semblance of something true
and genuine; to practice deception.

Because the foregoing words, as defined, are all clearly in issue,
and before proceeding with consideration of any set of facts the in-
terpretations of which are directly predicated of use of these words,
it has not been felt amiss to set down their definitions. It is recog-
nized that words, even though used in their true and accepted sense,
may yet, because of other circumstances, be false and misleading as
interpreted under a given state of facts and it is here, where different
or sinister meanings or ulterior motives are attempted to be attributed
to such usage, that the burden of proof rests most heavily on him
who would attempt to prove a divergent motive or result. It follows,
therefore, that in arriving at the effect of the use of words, no in-
terpretation may be made which would do violence to a sense of fair
play and justice, and the use of strict literal definitions not employed
in the ordinary day by day conduct and understanding which moti-
vates the individual in the conduct of his daily affairs. It is here
again, that the especial competence of the Commission comes into
play, to see to it that fair and just decisions are made with due regard
to the rights of those charged.

Following this reasoning, and under the set of facts delineated in
the findings of facts above, it cannot be concluded otherwise than
that respondent is not guilty of the charges made against it by reason
of the use of the words “Genuine Chevrolet Parts.” When it is borne
in mind that respondent is the manufacturer of the Chevrolet auto-
mobile; designed, engineered and tested all of the parts entering into
the composition of the car; contracted with outside suppliers for
parts to be furnished it under strict specifications; that when such
parts were produced by others and accepted and adopted by respond-
ent it thereby gave its “blessing” and acceptance thereto, just as surely
as an adopted child is the legal heir of an adoptive parent, and re-
spondent properly made known to the public by use of the phrase
“Genuine Chevrolet Parts,” that it made no distinction between those
parts produced by it and those produced by others for it and to its
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specifications; that the actwal number of parts produced by others
for-respondent is infinitesimal as-compared with the number of parts
produced by respondent; that the object of respondent in the use
of that phrase was threefold: (1) that its “genuine” parts were the
same as those used in the original production of the car; (2) are the
parts recommended by the manufacturer of the car for replacement
purposes, and, (3) are warranted by respondent. All these, and
other considerations, gives rise to the fair and reasonable conclusion
that no fraud, misrepresentation or deception is inherent in, or at-
tributable to the respondent as charged.

2. It is significant to note the extreme to which counsel in support
of the complaint would go in prohibiting to respondent the use of
the term, “Genuine Chevrolet Parts.” In his Request for Proposed
Order, Paragraph Four, he would enjoin respondent from:

" Using the word “genuine” in any manner to describe or refer {0 any auto-

motive replacement part sold or distridbuted by it for use in the repair of
automobiles made by it. {[Italics supplied.]

And in support thereof says:

The first impression might be that some of the parts sold by respondent are
genuine and that it should be permitted to so describe them, but it is submitted
this is an unusual situation in that if respondent is permitted to continue to
use the word ‘“‘genuine” to describe or refer to eny of its replacement parts, it
will thereby continue to harvest fruit seeded by its past unfair and deceptive
acts and practices. [Italics supplied.]

- In this argument no concurrence is possible, especially in view of
counsel’s-position in urging strict interpretation and application of
the definition of the word “genuine,” as he would thereby deny to
the respondent a substantive right to correctly identify and repre-
sent the genesis and properties of the vast majority of respondent’s
parts properly within the category of “genuine,” even under his own
definition of the word.

The corollary of the foregoing argument is that, in order to use
the word “genuine,” a manufacturer’s operations would have to be
100% integrated in all its producing functions and the Examiner
takes official notice that many large producers are not integrated or,
perhaps, for reasons best known to themselves, prefer to sub-let pro-
duction of various components.

3. It is concluded that the charge that respondent’s use of the
words “Genuine Chevrolet Parts,” and the other advertisements
quoted, in conjunction with the photographic depiction of “twin
parts,” constitutes a defamation and disparagement of competitors’
‘products, has not been sustained by a preponderance of reliable and
probative evidence, as required by law, nor in fact has any direct evi-
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dence been adduced on this point. Likewise, no direct evidence has
been produced to prove actual injury to competition. Any discussion
as to the necessity to produce evidence of actual injury to competition
under a Section Five case would serve no good purpose here. Suffice
it to say there is none such of record, and possible or probable injury
must be inferred by the Commission under its special expertise upon
consideration of the entire record. This Examiner is unwilling and
unable, upon consideration of the entire record in all of its ramifica-
tions, to make such an affirmative finding or conclusion and hence re-
jects the same as unwarrantable and unjustifiable.

4. Referring to the great preponderance of the number of parts
produced by respondent, as compared with the relatively minor num-
ber of parts produced by others for the respondent, as delineated by
Findings Nos. 13, 14, 15 and 16, and the further findings that all
such latter parts are produced under the aegis and sponsorship of
respondent, a grave doubt arises as to just who is actually chargeable
with unfair competition in representing the origin and authenticity
of parts—certainly not the respondent because, ¢mprimis, it originated
the design and production of the part and, ultimately, approved and
adopted the same, that is, insofar as such parts were sold and dis-
tributed by respondent as a “Genuine Chevrolet Part.”

5. Counsel in support of the complaint cited several cases as au-
thorities for his position on certain aspects of the Commission’s case,
among such being:

Re: Tungsten Coniact Mfg. Co., F.T.C. Docket No. 5835.

The subject matter of this case was that respondents were dealing in counter-
feit parts. The Commission passed an order prohibiting respondents from:

(1) Offering for sale * * * any automotive parts * * * marked with the
trade-mark of or packaged in containers simulating those used by General
Motors, Electric Auto-Lite or Ford Motor Company, when such * * * parts
* * * have not been made by or for the said [three companies].

(2) Representing * * * that automotive * * * parts not made by or for
General Motors, Eleciric Auto-Lite or Ford Motor Company were made by or
for such manufacturers.

(3) Aiding and abetting any corporation * * * in the transportation, sale
and distribution of counterfeit automotive * * * parts.

[Italics supplied.]

The citing of this case in support of counsel’s position is inapposite
because that matter dealt clearly with spurious and counterfeit parts
and the wrongful use of the names of the three manufacturers. There
is no such question presented in the instant case. On the other hand,
a reading of the underscored portions of the above order would seem
to indicate that had the parts been made by or for the three named
companies the order may not have been issued.
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Re: Samuel Breakstone, F.T.C. Docket No, 1457.

This is the so-called “A-C” Spark Plug case which was tainted with fraud
and deliberate deception from beginning to end. Respondent there purchased
800,000 spark plug cores bearing the “A-C” trade-mark, all originally made by
“A-C”, sold to the Government which disposed of them as surplus to respondent
in that case; the cores were intended for airplane motors and not suited to
automobile motors; that respondent later purchased, by devious methods, a
carload of scrap paper containing some one million “A-C” spark plug cartons,
the use of which had been discontinued by the “A-C” company; that he
thereupon used the cores bearing the “A-C” trade-mark to produce completed
plugs and furnished to his purchasers of said plugs the discarded cartons afore-
said. The Commission issued an order.

There is nothing in the order, or in the case as an entirety, which
remotely resembles the facts in the instant matter, hence the citation
is disregarded.

6. Respondent has a fundamental, substantive and unquestionable
right to protect and further, by all proper and lawful means, the
good will and esteem of the public for products manufactured by it.
Inherent in that statement is the right of respondent to properly in-
form the public and users of its automobiles where appropriate parts
may be procured, and to legally exercise all proper means to insure
the installation of appropriate, workable and satisfactory replace-
ment parts in automobiles of its manufacture, as only thus may its
good will be preserved and strengthened and it be reasonably safe-
guarded in fulfilling its contractual obligations under its guarantees
to purchasers of its automobiles and parts. That this is recognized
by the courts, a few quotations from Pick Mfg. Co. v. General Motors,
(80 Fed 2d 641), (aff. 229 U.S. 3), (a Clayton Act Sec. 3 matter
charging as unlawful the restriction to the use of parts made by the
manufacturer of an automobile in the repair of that manufacturer S
automobile), will demonstrate:

In the minds of the owners, the cars are identified and associated with the
‘manufacturer. If defective or inefficient repairs or replacements should be
‘made, and the cars, as a result, should operate unsatisfactorily, the owners’
recollec!:ions will naturally and inevitably. revert to the specific name and
manufacturer thereof. Defective parts, preventing efficient operation of cars,
bring dissatisfaction with the automobiles themselves. The natural result is
blame of the manufacturer and consequent loss of sales.

The automobile is a complicated mechanism, the refined product of scientific
engineering after long investigation, close competition, experiment, and practi-
cal experience. Replacement and repair parts must be of accurate measure-
ment, appropriate, satisfactory material, and proper mechanical construction.
Otherwise disaster may result.

* * * The restriction is applicable only to appellees’ cars. Clearly this pro-
tects appellees against the otherwise possible use of defective parts in repairing

or making replacements in: their products. The preservation of the good will of
the public is directly involved,
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And in citing with approval U.S. v. United Shoe Machinery Co.
(264 F. 138) (Afl. 258 U.S. 451) the court quoted:

In the opinion of the court there is nothing unreasonable in this provision.
[Restricting replacements to use of manufacturers’ parts]. The evidence shows
that most, if not all, parts of these machirves, are very delicate, and unless
perfectly adjusted will, if not entirely, at least very seriously, prevent the
proper operations of the machine, and in some instances prove ruinous, necessi-
tating costly repairs, thus depriving the lessee of a full output, and the lessor
of royalties. They may also cause dissatisfaction with the machines, owing to
the decreased and wunsatisfactory output. The parts furnished by the de-
fendants are all standardized and fit perfectly, so that by replacing broken or
worn-out parts with the parts made by defendants, the machines will perform
the work in as satisfactory manner as a new machine,

Citing as in accord, F.7".0. v. Sinclair Refining Co. (261 U.S. 463).

7. Having further reference to the specific charges of the com-
plaint that respondent’s advertisements are in derogation of competi-
tors’ products and that use of the term, “Genuine Chevrolet Parts,”
imports that all such parts are the sole and exclusive products of
respondent, it must be concluded that such charges result from a
forced and unnatural interpolation of a process of deduction or facile
thinking attributed to respondent’s advertising and not because of any
proven facts. It is axiomatic that any prohibitory order must be sup-
ported by and in accordance with reliable, probative and substantial
evidence, the sole evidence here, in the final analysis, consisting of
the advertisements and such light as may be thrown on them by the
several stipulations of record, as well also the reasonable interpreta-
tions and innuendoes to be accorded or read into them. This Ex-
aminer being of opinion, and so concluding, that the attempted con-
struction placed upon respondent’s advertisements is not reasonable
or tenable, and does violence to a fair and just interpretation of the
words as used in everyday transactions, in contradistinction to tech-
nical or dictionary definitions, it follows that the burden of proof has
not been sustained and the charges fail.

Particular stress is hereby laid upon the necessity for “substantial”
evidence as segregated from the “reliable and probative” categories.
It may be conceded that all “evidence” herein is reliable and proba-
tive but lacks substantiality in proving the specific charges. On the
question of “substantial evidence” the following is quoted from
Carlay Co. v. F.T.C. 153 F. 2d 496:

Substantial evidence is more than a mere scintilla. It means such relevant
evidence as a reasonable mind would accept as adequate to support a con-
clusion. It must be of such character as to afford a substantial basis of fact
from which the fact in issue can be reasonably inferred. It excludes vague,
uncertain and irrelevant matter. It implies a quality and character of proof
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which induces conviction and makes a lasting impression on reason. Cons.
Edison Co. v. NLRR, 305 U.S. 197; NLREB v. Columbian Enameling Co., 306
U.S. 292, 299; NLRB v. Thompson Products Inc., 97 F. 24 13, 15. The rule of
substantial evidence is one of fundamental importance and marks the dividing
line between-law and arbitrary power; and the requirement that a finding
must be supported by substantial evidence does not go so far as to justify

orders without a basis in evidence having rational probative force, - o

And again, in I'nternational Parts Corp. v. F.T.C. 133 F. 2d 886,
the court said:

The Commission cannot interpolate into the petitioner’s [respondent’s] repre-
sentations words not there, and then find the petitioner guilty of misrepresenta-
tion because the petitioner’s product does not meet the Commission’s revised
representations. The word “prevents” is a word of common understanding,
and the common acceptance of this word carries no connotation of permanency.
The petitioner will be presumed to have used the word in its ordinary and
commonly accepted understanding, in the absence of any showing to the con-
trary. Without the word “permanently’” interpolated, there is no misrepre-
sentation. The word “permanently” is the Commission’s word, not the peti-
tioner’s.. The petitioner .answers for its own representations, and not those of
the Commission.

In the foregoing, if we substitute the word “genuine” for “pre-
vents,” and the Commission’s interpolated conclusions in this matter,
in the place and stead of the interpolated word “permanently,” the
above quotation becomes particularly apropos.

8. During the course of the proceedings respondent introduced in
evidence certain advertisements by :

Studebaker: “Genuine Factory Parts and Accessories.” “Always insist on
genuine factory parts for your Studebaker.” “Genuine Studebaker Parts—
Accessories.” (Rx. 1.)

Thermoid: “Always Install Only Genuine Thermoid” brake linings. (Rx. 2.)

Chrysler: “Use Chrysler Corporation MoPar Parts and Accessories. Factory
Engineered and Inspected.” “Use parts that fit right and work right * * *
Genuine MoPar parts.” (Rx. 3.)

Chrysler: “When you need any part or accessory * * * insist on MoPar
Genuine Chrysler Parts and Accessories.” (Rx. §.)

Ford: “Genunine Ford Parts.—Genuine Ford Parts are just naturally the
best parts you can put into your Ford. Here’s why: * * * They’re Track
Tested and proved by Ford Engineers who give them the toughest imaginable
tests. When they meet Ford’'s high standards, they become Genuine Ford
Parts and you can be sure they're built to last and LAST.” (Rx. 6.)

Studebaker: “Don’t get caught off base with guestionable parts in your
Studebaker! Always insist on factory engineered parts!” “It’s risky to take
<chances on an unknown ‘pinch hitter’ for a genuine Studebaker part.” “Genu-
ine Studebaker Parts and Accessories.” (Rx. 9.)

Ford: “Economy-minded fleet owners use Genuine Ford Part replacements
* * * the parts that are made right to fit right to last longer in their Fords.”
{Rx. 10.)
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Ford: *“Who puts the “Genuine” in Genuine Ford Parts?—The same men
who originally built your Ford set the specifications for Genuine Ford Parts.
This means that Genuine Ford Parts are made right for your Ford, to fit right
to last'longer.” (Rx. 11.)

Studebaker: “I insist on genuine factory parts!” “It pays to stay Stude-
baker all the way with genuine factory parts and accessories.” (Rx. 12.)

The foregoing exhibits, while received in evidence, cannot be
considered as a defense or justification for respondent’s actions.
Nevertheless, they cannot help but be revealing, having appeared in
the public press, of the representative use, in the trade, of the “Genu-
ine Parts” legend, and the general construction or adaptation of that
characterization as used by others to extol their own “genuine” parts.
Particularly is this true of Ford, respondent’s active competitor, when
it asks, in Respondent’s Exhibit 11—“Who puts the ‘Genuine’ in
Genuine Ford Parts?” and proceeds to answer: “The same men
who originally built your Ford set the specifications for (Genuine
Ford Parts.” And in Respondent’s Exhibit 6—“When they meet
Ford’s high standards they become Genuine Ford Parts.” Judicial
notice having been taken of the fact that many large corporations are
not 100% integrated, coupled with the wide distribution of the next
foregoing advertisements, the contents thereof cannot be totally
disregarded unless one is resolved to remain blind to the activities
of the market place.

9. Respondent moved for dismissal of the complaint on the ground
of lack of public interest and renewed the motion in its request for a
Proposed Conclusion on that ground. Inasmuch as the complaint
will be dismissed because of failure of adequate proof it is con-
sidered unnecessary to rule on the motion.

10. The Federal Trade Commission has jurisdiction over the re-
spondent and over the subject matter of this proceeding, and that
this proceeding is in the public interest.

11. It is concluded that counsel in support of the complaint has
failed to establish the charges contained in the complaint by the pre-
ponderance of reliable, probative and substantial evidence, wherefore :

It is ordered, That the complaint be, and it hereby is, dismissed.

OPINION OF THE COMMISSION

By Gwyxw~g, Chairman:

The complaint charges respondent with a violation of Section 5 of
the Federal Trade Commission Act in the distribution and sale of
automotive parts for use in the repair of Chevrolet automobiles.
Specifically, the complaint alleges in Paragraph 4 that respondent
in advertising such parts represents directly or by implication:
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1. That all of the automotive replacement parts sold or distributed
by it for use in the repair of Chevrolet automobiles are:

(@) Designed and manufactured exclusively by or for the re-
spondent ;

() Identical to the parts used in Chevrolet automobiles at the
factory;

(¢) Superior in material respects to all other replacement parts
available for use in the repair of Chevrolet automobiles.

2. That all other automotive replacement parts available for use
in the repair of Chevrolet automobiles are counterfeit or spurious,
and will not function as efficiently as respondent’s so-called “Genuine
Chevrolet Parts.”

‘That the foregoing representations and advertisements are false,
misleading and deceptive and disparage the products of respondent’s
competitors.

The evidence consists of stipulations and exhibits, from which the
hearing examiner made findings of fact and conclusions and dis-
missed the complaint, from which counsel supporting the complaint
has appealed. The issues presented in the appeal are:

(1) Has the respondent misrepresented certain of the auto-
mobile replacement parts sold and distributed by it.

(2) Has the respondent falsely defamed and disparaged the
products of its competitors.

. The facts may be briefly summarized as follows. The respondent
manufactures and sells Chevrolet motor vehicles. Approximately
15 million are now in use in Continental United States, of which ap-
proximately 11,800,000 are passenger automobiles. Respondent also
distributes a great number of parts for use in repairing said motor
vehicles. In conmnection therewith, respondent has placed advertising
in publications of national circulation, of which the following, set out
in Commission Exhibit 2, is typical:

These two clutch discs may look alike * * * (photograph of the two discs)
but your Chevrolet knows the difference.

What is the difference? Simply this: One of these clutch discs was manu-
factured of the same fine materials and with the same high standards of
precision used in your Chevrolet’s original factory installed clufch dise. It's
the one that’s made to fit right—function better—last longer—the Genuine
Chevrolet Part. This important difference means finer performance for your
Chevrolet and it means more dependable and economical motoring for you.
That’s why you should always specify Genuine Chevrolet Parts—installed by
your Chevrolet dealer and leading independent garages and service stations
everywhere. - g :

Always ask for Genuine Chevrolet Parts. Available wherever you go. Made
to fit right—function-better—last longer.
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The advertisement also contains a picture of the display sign
furnished by respondent to certain dealers and garages containing
the following:

Genuine Chevrolet Parts.

Other exhibits contain similar advertising relating to various other
repair parts for Chevrolet motor vehicles.

In the distribution of replacement parts, respondent publishes a
parts catalog which is available to all authorized dealers of genuine
Chevrolet parts and to many others interested in replacement parts.
The current catalog lists approximately 29,000 separate parts, of
which 19,000 are for replacement use in Chevrolet passenger auto-
mobiles. Of these 19,000 parts, approximately 16,200 are not manu-
factured competitively and are available only through respondent.
2,800 parts are to some extent manufactured by competitors of re-
spondent.

Approximately 2,000 parts are most frequently used in replace-
ment and repair and are generally stocked by most dealers. These
are known as “fast-moving” parts. Although they constitute only
7% of the total number of Chevrolet parts, they account for 89% of
respondent’s dollar volume in Chevrolet replacement parts. Approxi-
mately 75% of the fast selling parts are manufactured solely by re-
spondent; more than 24% are made by others or are made by both
respondent and by others expressly for respondent and in accordance
with its specifications and expressly for use in Chevrolet motor ve-
hicles; less than 1% are engineered, designed and made by others,
but in each case the engineering and design is approved by respond-
ent’s engineers expressly for use in Chevrolet automobiles.

Thus, it appears that every replacement part, to the sale of which
respondent’s advertising is directed, is either (1) manufactured by
respondent in its own plant, or (2) manufactured for it by others
in accordance with specifications acceptable to respondent and sub-
jected to the same tests and governed by the same warranties as in
the case of parts actually made by respondent’s own employees in its
own plant.

The first question is, does respondent’s advertising misrepresent
such replacement parts?

The argument here revolves around the use of the term “Genuine
Chevrolet Parts”. While most of the parts are made by respondent,
it is true that some are made by other manufacturers. However,
those parts are made in accordance with specifications acceptable to
respondent and usually furnished by it. They are subjected to tests
by respondent’s engineers. They are used not only for replacement
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but in the original production of automobiles. They carry the same
recommendation and warranty as parts made by respondent. The
manufacturers who make these parts for respondent apparently as-
sume no obligation for them except such as is defined in their con-
tract with respondent. Respondent adopts the parts as its own and
assumes responsibility for them. Under the circumstances and under
the general practice in the motor vehicle industry, they are as much
genuine parts as those which are made in respondent’s own plant.

Exhibits introduced by respondent indicate that other motor ve-
hicle manufacturers have used somewhat similar advertising, calling
attention to their “genuine factory parts and accessories.” These
advertisements have some bearings on the general practices in the
industry, and its general understanding of the term “genuine parts.”

There is nothing in the dictionary definitions referred to in the
record or in the court of Commission cases which justifies a different
conclusion than the one reached by the hearing examiner. For ex-
ample, /n the Maiter of Tungsten Contact Manufacturing Company,
Docket 5835, the Commission prohibited the selling of replacement
parts as “genuine” when such parts had not been made by or for the
General Motors Company. See also /n the Matier of United Vacuwm
Cleaner Stores Corporation, 3¢ FTC 1695.

In regard to specific charges made in Paragraph 4, Subparagraph
1 (a) and (b) of the complaint, the hearing examiner said :

There is no evidence that respondent’s advertising represented that all
auntomotive parts sold or distributed by respondent for use in the repair of
Chevrolet automobiles are designed and manufactured exclusively by or for
respondent, as is alleged in the complaint,

There is no evidence that any automotive replacement parts sold or dis-
tributed by respondent for use in the repair of Chevrolet automobiles are not
identical to the parts used at the factory in the manufacture of Chevrolet

automobiles, except only for oversize and undersize to compensate for wear, as
is alleged in the complaint.

The next question 1s, has the respondent falsely defamed and dis-
paraged the products of its competitors?

On this issue some additional facts are relevant. 'When new models
of Chevrolets are put on the market by respondent, which contain
new or different replacement parts, the demand for such parts is
often more active. If competing manufacturers think certain parts
will be in substantial demand, some of them will manufacture one
or more of such parts. As to some of these parts, the hearing ex-
aminer found as follows:

There are manufacturers who make automobile replacement parts intended
for use in Chevrolet automobiles that are of design, materials or workmanship
inferior to Chevrolet parts sold by respondent, which parts are not equivalent
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in material respects to respondent’s parts and should not work as efficiently in

a Chevrolet automobile, or last as long as “genuine” Chevrolet parts,
* * * * & * *

There are members of the public who have been injured through the use of
defective parts of inferior quality sold to them for replacement in, or the
repair of, their automobiles.

It also appears that some of the manufacturers selling automotive
parts to respondent for use in the repair of Chevrolet automobiles
sell substantially the same parts to others than respondent, under
their own or other trade names, which parts are equivalent in all
material respects to the parts sold by such manufacturers to respond-
ent. There are also manufacturers of parts who do not sell to re-
spondent, who, nevertheless, manufacture, sell and distribute parts
for Chevrolet cars that are equivalent in material respects and should
function just as efficiently, fit just as well and last just as long as
will the “genuine Chevrolet parts” sold by respondent.

The question of whether parts in the first of these categories set out
above could properly be called “genuine Chevrolet parts” is not in-
volved here. We have already concluded that respondent’s use of
that term for the parts it distributes is not misleading. The adver-
tising does not say that those are the only genuine Chevrolet parts
or that they are superior in all material respects to all other parts.
In that connection, the hearing examiner found that:

There is no evidence that respondent’s advertising represented that all auto-
motive parts sold or distributed by respondent for use in the repair of Chevrolet
automobiles are superior in “all’’ material respects to “all” other replacement
parts available for use in the repair of Chevrolet automobiles.

The respondent, because of its desire to maintain the good will of
the motoring public and because of its responsibility under its war-
rantles, is naturally interested in the use of replacement parts that
are of a quality equal to those in the original car and that have been
subjected to the tests of its own engineers. Its advertising simply
notifies the public of at least one source where those parts may be
secured.

On the whole record, we conclude that the hearing examiner de-
cided the issues correctly. His findings, conclusions and order are
adopted as the findings, conclusions and order of the Commission.
The appeal of counsel supporting the complaint is denied and it is
directed that an order issue dismissing the complaint.

FINAL ORDER

This matter having been heard on an appeal, filed by counsel in
support of the complaint, from the hearing examiner’s initial de-
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cision dismissing the complaint, and on the briefs and oral argument
of counsel in support of and in opposition to said appeal; and

The Commission having rendered its decision denying the appeal
and adopting as its own the findings, conclusions and order con-
tained in the initial decision:

It is ordered, That the complaint in this proceeding be, and it
hereby is, dismissed.
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BRILLO MANUFACTURING CO., INC. Docket 6557. Order,
Sept. 10, 1956.

Ordexl' denying respondent’s appeals from hearing examiner's denial of demand

- for answers to interrogatories.

This matter having come on to be heard on the respondent’s ap-
peals from the hearing examiner’s ruling denying a demand for
answers to certain interrogatories propounded to the Commission,
and denying a request for a prehearing conference to enable the
respondent to present oral argument in support of said demand; and

It appearing that none of the statutes administered by the Com-
mission nor the Commission’s Rules of Practice provide for dis-
covery through service upon an adverse party of interrogatories such
as that provided for by the Rules of Procedure for the District
Courts of the United States; and

The Commission being of the opinion that the rulings complained
of were free from error:

It is ordered, That the respondent’s appeals from said rulings be,
and they hereby are, denied.

THE GOODYEAR TIRE & RUBBER CO. and THE ATLAN-
TIC REFINING CO. Docket 6486. Order, Oct. 26, 1956.

Order affirming hearing examiner’s order amending complaint and denying
complaint counsel’s request for modification of said order.

This matter having come on to be heard on a motion, filed by
counsel supporting the complaint, requesting the Commission to
affirm the hearing examiner’s order of May 22, 1956, amending the
complaint herein, after modifying said order by adding thereto a
new preamble and notice specifying the time and place of hearings
on the complaint, as amended, which motion was certified to the
Commission by the hearing examiner; and

It appearing that the order amending the complaint was clearly
within the scope of the authority conferred upon the hearing exam-
iner by § 3.9 of the Commission’s Rules of Practice; and

The Commission being of the opinion that it was not necessary,
nor would it have been appropriate, for the hearing examiner, in
allowing the amendments, to have rewritten those portions of the

1263
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complaint which represent administrative determinations which were
made by the Commission at the time the complaint was issued and
which remain unaffected by the amendments allowed:

It s ordered, That the hearing examiner’s order, filed May 22,
1956, amending the complaint in this proceeding be, and it hereby
is, affirmed.

It is further ordered, That the request of counsel supporting the
complaint for modification of said order be, and it hereby is, denied.

It is further ordered, That this case be, and it hereby is, remanded
to the hearing examiner for further proceedings in regular course.

MASSACHUSETTS BONDING AND INSURANCE CO.

Docket 6447. Order and opinion, Nov. 7, 1956.

Interlocutory order denying respondent’s motion to suspend proceeding on
showing that it had discontinued use of the challenged advertising prac-
tices—while still maintaining they were not false or misleading—and had
subscribed to the trade practice rules for its industry promulgated subse-
quent to issuance of the complaint—while denying Commission’s juris-
diction.

ON MOTION TO SUSPEND PROCEEDING

By the Commission:

The question for determination here is whether this proceeding
should be suspended on the respondent’s showing that it has discon-
tinued use of the advertising representations alleged to have been
unfair and deceptive and has subscribed to the Trade Practice Rules
for the Accident and Health Insurance Industry which were promul-
gated by the Commission subsequent to issuance of the complaint.

Neither discontinuance of the practices involved nor subscription
to trade practice rules covering such practices constitutes a defense
to the charges in the complaint or entitles the respondent as a matter
of right to a suspension of the proceeding. Disposition of the motion
to suspend is within the sound discretion of the Commission, in the
exercise of which it must consider all of the surrounding facts and
circumstances.

One of the circumstances which, to the Commission, seems signifi-
cant is the respondent’s insistence throughout this proceeding that
the Commission is without jurisdiction over any of the respondent’s
activities. Another is the respondent’s contention, which it has
maintained with equal vigor, that none of its advertising statements
or representations, including those referred to in the complaint,
were in any respect false or misleading. Thus, the respondent is in
the position of having agreed to comply with trade practice rules
which it believes are without force and effect, and to refrain from
the use of advertising representations which it believes it has a legal
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right to make. In these circumstances the Commission cannot find
that the public interest would be served by a termination of this
proceeding, and, accordingly, the respondent’s motion must be denied.
An appropriate order so providing and remanding the case to the
hearing examiner will be entered.

Commissioner Tait did not participate in the decision of this
matter.

ORDER DENYING RESPONDENT’S MOTION TO SUSPEND

This matter having been heard on the respondent’s motion to sus-
pend this proceeding, certified to the Commission by the hearing
examiner pursuant to the provisions of § 3.15 of the Commission’s
Rules of Practice, and on briefs and oral arguments of counsel; and

The Commission having set forth in the attached opinion the
reasons why the motion cannot be granted:

It is ordered, That said motion be, and it hereby is, denied.

It is further ordered, That the case be, and it hereby is, remanded
to the hearing examiner for further proceedings in regular course.

Commissioner Tait not participating.

CALIFORNIA FISH CANNERS ASSOCIATION, INC. ET
AL. Docket 6623. Order, Nov. 28, 1956.

Order denying respondent union’s appeal from hearing examiner’s denial of
motions requesting dismissal and for more definite complaint.

This matter having come on to be heard upon the appeal of the
above-named respondents from the order filed by the hearing exam-
iner on October 15, 1956, denying two motions filed by said respond-
ents, one of which requested their dismissal from this proceeding
and the other requesting that the complaint be made more definite
and certain or, alternatively, that a bill of particulars be granted;
and

The respondents in support of their motions below having argued
(1) that the acts charged in the complaint to have been engaged
in by them are not within the purview of the Federal Trade Com-
mission Act or are immunized by other provisions of statutory law,
and (2) that the complaint is vague and ambiguous and fails to
afford adequate notice of matters of fact and law asserted and with
respect to the place of initial hearing contrary to the provisions of
the Administrative Procedure Act; and it being evident here that the
hearing examiner’s ruling denying the request for dismissal for
alleged lack of jurisdiction merely contemplated informed decision
on jurisdictional issues upon the basis of facts subsequently devel-
oped in the orderly course of hearings; and the Commission having
concluded that the factual matters alleged in the complaint ade-
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quately apprise as to the essential nature of the charges and clearly
suffice to enable appellants to file answer to the complaint, and it
further appearing that in the course of the hearings which are to
be held herein at intervals said respondents will be fully informed,
prior to the time when they will be required to offer evidence re-
butting such charges, of all evidentiary matters relied upon in
support of the chuarges of the complaint, and there accordingly
being no indication that the respondents will be deprived in any
way of their rights to full and fair hearing; and

The Commission having determined that no showing has been
made, as required by § 3.20 of the Commission’s Rules of Practice,
that the challenged rulings of the hearing examiner affect appellants’
substantial rights or that decision as to their correctness before con-
clusion of the trial would better serve the interests of justice; and

The respondents in their appeal having additionally requested
an extension of time for the filing of answer to the complaint and
postponement of the initial hearing, and the Commission having
determined that the respondents’ request for ruling by the Com-
mission in those respects should be disallowed for the reason that
the hearing examiner by order entered on November 1, 1956, duly
extended the time for filing of answers to January 21, 1957, and
likewise rescheduled the initial hearing herein for that date; and

The Commission having duly considered the matter and being
now fully informed in the premises:

It is ordered, That the respondents’ appeal be, and the same
hereby is, denied.

MA-RO HOSIERY CO., INC,, REX SOX CO., INC.,, ROXY
HOSIERY CO., INC., and MAX ROUNICK, JACK. ROUNICK
and HERBERT ROUNICK, individually and as officers of said
corporations. Docket 6436. Nov. 29, 1956.

Order vacating Commission’s decision, and granting respondents’ request for
oral argument.

The Commission, on November 1, 1956, having rendered its de-
cision denying the respondents’ appeal from the hearing examiner’s
initial decision herein and adopting as its own the initial decision,
as modified; and

Said decision having been rendered under the impression that
oral argument on the appeal had not been requested; and

The Commission having now satisfied itself that the privilege of
oral argument was timely requested by the respondents and being
of the opinion that its former decision should be reconsidered and
the request for oral argument granted:

It is ordered, That the Commission’s decision of November 1,
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- 1956, denying the respondents’ appeal and adopting the initial de-
cision, as modified, be, and it hereby is, vacated and set aside.

It is further ordered, That the respondents be, and they hereby
are, granted permission to present oral argument before the Com-
mission in support of their appeal.

It is further ordered, That the Secretary inform counsel for the
respondents and counsel in support of the complaint of the time and
place of said argument.

EMERSON RADIO AND PHONOGRAPH CORP. Docket
6614. Order, Nov. 29, 1956.
Order denying appeal from hearing examiner’s denial of respondent’s motion

that a stipulation as to the facts and a voluntary agreement to desist be
accepted.

This matter having come on for hearing upon the respondent’s
interlocutory appeal from that part of the order filed by the hearing
examiner on October 11, 1956, which denied the respondent’s motion
that a stipulation as to the facts and voluntary agreement by the
respondent to cease and desist from the unlawful practices alleged
in the complaint be accepted in disposition of this proceeding; and

It appearing that the provision made under the Commission’s
published policies for disposition through its stipulation procedure
of appropriate matters affords such opportunity not as a matter of
right but as a privilege which the Commission reserves the right in
all cases to withhold, and there being no showing that the Com-
mission’s administrative determination to the effect that the public
interest required disposition of this matter through institution of
adversary proceedings was improper; and there being similarly
absent here any showing, as required by § 8.20 of the Commission’s
Rules of Practice with respect to adjudicative proceedings, that the
hearing examiner’s ruling affects the respondent’s substantial rights
inasmuch as such ruling merely contemplates that informed decision
on the merits of the charges of the complaint, including the question
of whether public interest is present in the respondent’s practices,
will be duly made on the basis of facts subsequently developed in
the orderly course of hearings; and

The respondent having additionally requested the privilege of
oral] argument on the merits of its appeal but the Commission having
concluded that the appeal and the answer thereto of counsel sup-
porting the complaint suffice for informed decision on the appeal
and the Commission having determined that the request for oral
argument should be denied; and

The Commission having duly considered the matter and being
now fully advised in the premises:
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It is ordered, That the respondent’s appeal be, and it hereby is,
denied.

THE GOODYEAR TIRE & RUBBER CO. and THE ATLAN-
TIC REFINING CO. Docket 6486. Order, Dec. 5, 1956.

Order sustaining appeal of complaint counsel from hearing examiner’s exclusion
of evidence re commission agreements between each respondent and other
oil companies.

This matter having been heard on an interlocutory appeal, filed
by counsel in support of the complaint, from rulings of the hearing
examiner excluding from the record certain evidence relating to the
extent and effect of the commission agreement between the respond-
ent, The Atlantic Refining Company (hereinafter referred to as
Atlantic) and The Firestone Tire and Rubber Company (herein-
after referred to as Firestone), and other evidence relating to the
existence, extent and operation of alleged commission agreements
between the respondent, The Goodyear Tire & Rubber Company,
Inc. (hereinafter referred to as Goodyear, Inc.) and a number of
oil companies other than Atlantic; and

It appearing that the basis for the rulings complained of was that
evidence of the relationships between Atlantic and Firestone and
between Goodyear, Inc., and oil companies other than Atlantic have
no bearing on the issues in this proceeding, which proceeding is
concerned only with the contractual relationship between Atlantic
and Goodyear, Inc., and the acts and practices engaged in pursuant
thereto; and

It further appearing, however, that the allegations of the com-
plaint are not limited to the existence of and activities under the
commission contract between respondents Atlantic and Goodyear,
Inc., but relate also to a general course of competitive action by
each of said respondents, under which respondent Atlantic is charged
with having unlawfully entered into and acted under contracts
with both Goodyear, Inc., and Firestone providing for the receipt
by it of commissions on the sales of all tires, batteries and accessories
sold by Goodyear, Inc., and Firestone to service stations controlled
by Atlantic, and respondent Goodyear, Inc., is alleged to have unlaw-
fully entered into and acted under similar contracts with a number
of oil companies, including Shell Oil Company and Atlantic, pro-
viding for the payment by it to said oil companies of commissions
on the sales of all tires, batteries and accessories sold by Goodyear,
Inc., to service stations controlled by said oil companies; and

The Commission being of the opinion that the evidence rejected
by the hearing examiner apparently was relevant and material to
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the direct issues thus raised by the complaint and that, if so, it
should have received in support of said issues:

It is ordered, That the appeal of counsel in support of the com-
plaint be, and it hereby is, sustained.

It is further ordered, That the hearing examiner be, and he hereby
is, directed to receive into the record such relevant, material and
reliable evidence as has been or may be offered concerning the details,
operation and competitive effects of the override commission con-
tract between respondent Atlantic and Firestone and of the alleged
similar commission contracts between respondent Goodyear, Inc.,
and each of a number of 0il companies other than respondent Atlan-
tic. Such evidence relating to the contract between Atlantic and
Firestone should be admitted as against respondent Atlantic uncon-
ditionally and as against respondent Goodyear, Inec., subject to a
subsequent motion to strike upon a proper showing; and the evi-
dence relating to the alleged contracts between Goodyear, Inc., and
the oil companies other than Atlantic should be admitted as against
respondent Goodyear, Inc., unconditionally and as against respond-
ent Atlantic subject to the same type of motion.

FRUEHAUF TRAILER CO. Docket 6608. Order and opinion,

Dec. 7, 1956.

Interlocutory order in Sec. 7 proceeding denying respondent’s appeal from the
hearing examiner’s denial of motion for an order requiring complaint
counsel to submit a more definite statement as to lines of commerce and
sections of the country concerned.

OPINION OF THE COMMISSION

By the ComMmission :

This matter is before the Commission for its consideration of an
appeal filed by the respondent from the hearing examiner’s order
of November 15, 1956, which denied in part the respondent’s motion
for an order requiring counsel supporting the complaint to submit
a more definite statement in respects designated in such motion.

The complaint charges, among other things, that the respondent,
in violation of both the Clayton Act, as amended, and the Federal
Trade Commission Act, has been and is now engaged in a pattern
of acquisitions of the stock, assets and facilities of other corporations
which also act in commerce and engage in or supply the nation’s
truck-trailer manufacturing industry. It additionally alleges that
the effect of the acquisitions there described, singly or cumulatively,
may be to substantially lessen competition or tend to create a
monopoly in the line or lines of commerce in which those named
corporations and the respondent were and have been engaged. The
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additional information which appellant requested be supphed in-
cludes factual data concermng particular lines of commerce and
sections of the country in which competition allegedly existed be-
tween the respondent and certain of the acquired companies and .a
statement as to the manner in which the acquisition in 1947 of the
assets of two named corporations and the subsequent acquisition
of the stock of a named former supplier of the respondent are
claimed to constitute a violation of law and whether divestitures
thereof are being contended for.

Unless additional particulars concerning matters of fact and law
relied upon in support of a complaint are necessary to enable the
party to prepare his responsive pleading, request for that informa-
tion ordinarily should be denied. The instant complaint sufficiently
informs the respondents as to the nature of the statutory violations
with which it is charged in a manmner enabling it to answer those
charges. Hearings in proceedings instituted by the Commission
are held at intervals and a respondent is not required to proceed
with its defense until after conclusion of the case in chief and oppor-
tunity to prepare for and meet the charges. The denial of a definite
or supplementary statement concerning the matters to which the
respondent’s appeal relates, therefore, cannot operate to deprive it
of full and fair hearing. Order denying the appeal is being issued
herewith.

ORDER DENYING INTERLOCUTORY APPEAL OF THE RESPONDENT

This matter having come on for hearing upon the appeal filed
by the respondent from the hearing examiner’s order of November
15, 1956, and the answer of counsel supporting the complaint in
opposition to such appeal; and

The Commission having determined, for reasons stated in its
accompanying opinion, that the appeal should not be granted:

It is ordered, That said appeal be, and it hereby is, denied.

INTER-OCEAN INSURANCE CO. Docket 6392. Order, Feb.
26, 1957.

Order waiving requirement for written application and authorizing filing of
brief on appeal as amicus curiae by State of Indiana.

It appearing that the hearing examiner on April 24, 1956, denied
the application and motion of the State of Indiana for leave to
intervene in this proceeding, but authorized said State to file a
brief amicus curiae; and

It appearing that the hearing examiner on November 5, 1956, filed
his initial decision dismissing the complaint herein for lack of public
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interest; and that counsel supporting the complaint have perfected
an appeal therefrom; and

It appearing that the Attorney General of the State of Indiana
has submitted an appeal brief as amicus curiae without having made
appropriate written application to the Commission as contemplated
in § 8.11 of the Commission’s Rules of Procedure; and

The Commission having concluded that in the circumstances the
requirement for written application should be waived and that per-
mission to file the aforesaid brief on appeal as amicus curiae should
be granted.

1t is ordered, That leave to file a brief amicus curiae on appeal be
granted the Attorney General of the State of Indiana and that the
said appeal brief submitted to the Commission on February 15,
1957, be, and 1t hereby 1is, ordered to be received and filed with the
Commission nunc pro tunc.

1t is further ordered, That counsel supporting the complaint may
within thirty (30) days after service of this order file an answer to
the aforesaid brief amicus curiae.

NUCLEAR PRODUCTS CO. Docket 5949. Order and opinion,
Mar. 4, 1957.

uUrder denying, as not making the necessary preliminary showing of facts
which would justify the relief requested, respondent’s application for
modification of desist order reported in 49 F.T.C. 229.

ON RESPONDENT’S REQUEST FOR MODIFICATION OF
ORDER TO CEASE AND DESIST

By Axperson, Commissioner:

In a letter dated January 7, 1957, the respondent has requested
modification of the order to cease and desist which became a part
of the Commission’s decision in disposition of this proceeding on
September 20, 1952. The modification is necessary, the respondent
asserts, to relieve the respondent of from an unfair competitive
position in which it has been placed as a result of requirements
imposed upon it which have not been imposed upon certain of its
competitors.

The respondent manufactures and sells two devices containing
radio-active polonium, one of which is a brush used for the removal
of static electricity, dust and lint from photographic film and other
appliances, and the other of which is a wand or probe used in con-
nection with the teaching of physics and chemistry, and in industry
for the elimination of static and dust from instruments. The para-
graph of the order to which objection is made requires the respond-
ent, in connection with the interstate sale of these devices to imprint
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upon or permanently attach to them cautionary or warning notices
indicating possible harmful effects of ingesting or inhaling polonium.
As a basis for the request for modification of this requirement, the -
respondent alleges that the Commission has accepted from certain
other manufacturers of devices containing radioactive elements vol-
untary agreements to cease and desist under which these manufac-
turers are not required to imprint the cautionary or warning notices
on the devices, but are permitted to place them upon the cartons
or permanent containers in which said devices are sold. The modi-
fication requested would accord to the respondent the same privilege.

Under Section 5 of the Federal Trade Commission Act, any report
or order of the Commission which has become final through the
expiration of time allowed for filing a petition for review may be re-
opened and altered, modified, or set aside, in whole or in part, when-
ever in the opinion of the Commission conditions of fact or of law
have so changed as to require such action or if the public interest shall
so require. Thus, while the Commission has the unquestionable au-
thority to modify an outstanding order, it must determine as a pre-
requisite to the modification that changed conditions of fact or of law
require it or that the public interest so requires. Ordinarily, the
facts necessary for this determination are established by the introduc-
tion of evidence in an orderly proceeding before a duly appointed
hearing examiner. Even before a case is assigned to a hearing ex-
aminer, however, there must first be a preliminary showing that the
conditions for modification may be present. Hence, the application
or petition for modification should allege facts which, when assumed
to be true, would justify the full relief requested.

The application here does not make the necessary preliminary
showing. The order about which the respondent complains was en-
tered in 1952, and has long since become final. The necessity for the
requirement that the respondent imprint or permanently attach to its
devices adequate warning notices was determined after a full hearing
on the record in which it was established, among other things, that
polonium is extremely dangerous if inhaled or ingested. The con-
tamination of the hands by touching this substance could result in
a person spreading the contamination to the lungs and digestive tract.
The devices are not only useful to adults, but they are also interesting
and attractive to children. The polonium contained in them is pro-
tected by gold and silver foil and set in a stainless steel container
with a grid; but any dismantling or careless use of either device, or
any break in or damage to the foil or protective covering might re-
sult in serious injury.

The respondent makes no contention that any condition of fact or
of law has so changed since the order was entered as to now require its
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modification. It contends only that the Commission has accepted
from two of the respondent’s competitors who manufacture devices
also containing radioactive elements, voluntary agreements to cease
and desist containing requirements somewhat less burdensome than
those imposed upon it. This, however, is not necessarily controlling,
The question is not whether the respondent and its competitors have
been treated identically, but, rather, whether the circumstances are
such that it is unfair to the respondent and to the public for them to
have been treated differently; and on this point the respondent’s letter
is completely silent. The respondent has made no showing, for
example, that the active ingredient in the competitors’ devices has the
same or substantially the same capacity for harm to human health as
does the polonium in the respondent’s devices. It makes no allegation
that the competitors’ devices are of similar construction to the re-
spondent’s devices, or that the conditions of use of said devices are
such as to produce the same or similar hazards as those produced by
use of the respondent’s devices; and it provides no basis for conclud-
ing that there may be other facts or circumstances which render in-
equitable or unjust the allegedly different requirements as to the
manner in which the cautionary or warning notices must be displayed.

In the circumstances, the respondent’s application for modification
must be denied, but the denial will be without prejudice to the re-
spondent’s right to renew its application and, if possible, to make the
showing required by Section 5(b) of the Federal Trade Commission
Act and Section 3.27 of the Commission’s Rules of Practice.

ORDER DENYING RESPONDENT’S REQUEST FOR MODIFICATION OF ORDER TO
CEASE AND DESIST

This matter having been heard on the respondent’s request, in the
form of a letter dated January 7, 1957, for modification of the order
to cease and desist heretofore entered in disposition of this proceed-
ing; and

The Commission, for the reasons set forth in its accompanying
opinion, having concluded that said motion fails to establish a rea-
sonable probability that material changes in conditions of facts or
of law have occurred since the order was entered or to demonstrate
a probability that the public interest requires the modification re-
quested :

It is ordered, That the respondent’s motion be, and it hereby is, de-
nied, without prejudice, however, to the respondent’s right to renew
it in conformity with the requirements of § 5(b) of the Federal
Trade Commission Act and § 3.27 of the Commission’s Rules of
Practice. °
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FOOD FAIR STORES, INC. Docket 6458. Order and opinion,
Mar, 12, 1957.

Interlocutory order denying appeal of complaint counsel from hearing exam-
iner’s denial of motion to amend complaint, and granting the alternative
request that the Commission direct amendment of the complaint.

OPINION OF THE COMMISSION

By the CoMmission:

An interlocutory appeal has been filed by counsel supporting the
complaint from the hearing examiner’s order of December 17, 1956,
denying counsel’s motion to amend the complaint.

The respondent, Food Fair Stores, Inc., operates a large chain of
grocery stores in the eastern part of the United States. The com-
plaint under which this proceeding was instituted charges, in sub-
stance, that the respondent induced and received payments or com-
pensation by suppliers of its merchandise for advertising and other
services rendered by it, which payments allegedly were not made
available on proportionally equal terms by those suppliers to other
of their customers competing with the respondent in the resale of the
respective suppliers’ merchandise. Alleging that the respondent
knew or should have known the facts in that latter regard and that
278 suppliers entered into agreements calling for payments ranging
from $200 to $3750 resulting in payments to the respondent aggre-
gating $216,770 as exemplified by one Anniversary promotion, the
complaint additionally charged that the respondent’s acts and prac-
tices in inducing such allegedly disproportionate payments have ob-
structed and hindered competition and constitute unfair methods of
competition and unfair acts and practices in commerce in violation
of Section 5 of the Federal Trade Commission Act.

The matters contained in counsel’s requested amendment include
allegations to the effect that the amounts solicited by the respondent
were paid by its suppliers for advertising to be done by the respond-
ent in promoting each of their products during certain sales events;
but add in such connection, among other things, that it has been the
respondent’s regular and continuous practice not to use the entire
amounts received to advertise the products of the respective- sup-
pliers but to divert substantial amounts thereof to its own use. This
practice, the amendment would charge additionally, is to the preju-
dice and injury of the respondent’s suppliers and competitors and
the public and likewise constitutes an unfair method of competition
and unfair act and practice in commerce within the meaning and
intent of the Federal Trade Commission Act. In denying counsel’s
motion, the hearing examiner expressed views that the amendatory
matters were outside the scope of the original proceeding and that the
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provisions of § 3.9 of the Commission’s Rules of Practice, duly au-
thorizing amendments by hearing examiners when reasonably within
the scope of the original proceeding, were inapplicable.

In that connection, however, it is to be noted that certain of the
acts and practices challenged under the original charges and pro-
posed for challenge under the amended charge have stemmed from
the same transaction or transactions. Furthermore, many commercial
situations could exist in which salient features of a program for
soliciting allowances, including those envisioning the proceeds’ use
for advertising other merchandise, might be relevant to the question
of whether the payee indeed had knowledge or should have known
that the pattern of compensation being induced by him was dis-
proportionate to that being afforded his competitors. By the same
token, evidence relating to the manner in which proceeds received
from sellers cooperating in the respondent’s Anniversary plans were
expended by it might have bearing on state of mind and competitive
objectives motivating respondent’s adoption of its special programs
in the first instance. Presumably, the hearing examiner considered
these matters, and hearing examiners necessarily are vested with
broad discretion in ruling on motions of the type contemplated under
§ 3.9 of the Rules. Because of the determinations reached by us, how-
ever, with respect to the appeal’s alternative request that the Com-
mission itself direct amendment of the complaint, no necessity ap-
pears for further consideration of the hearing examiner’s ruling.

Turning now to the appeal’s aforesaid alternative request that the
Commission direct amendment, we have carefully considered the
tabulated material submitted in that connection, which data relate to
amounts allegedly expended by the respondent for advertising the
products of its cooperating suppliers and other merchandise in the
course of one of its special promotions. Those matters constitute
grounds for preliminary administrative determinations or “reason to
believe” that the respondent’s practices may be attended by adverse
competitive effects in respects particularized in the mandatory pro-
posal and violative of the public policy expressed in the Federal
Trade Commission Act; and it is clear too that informed deter-
minations as to the legality of the practices adopted by the respondent
in connection with its special promotions would be facilitated by
amendment of the complaint. The arguments advanced by the
respondent in support of its contentions that amendment is un-
warranted or inequitable at this stage of the hearing have been
considered and are deemed without merit. Under procedures pro-
vided for the conduct of the Commission’s adjudicative proceedings,
the rights of respondents to full and fair hearings on charges con-
tained in original and amended pleadings are fully protected.
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Having considered the data presented by counsel supporting the
complaint, the Commission, with due regard to its duty to act ad-
ministratively in factual situations wherein there is reason to be-
lieve that the law is being violated, has determined that amendment
of its complaint is required in the public interest. Our order denying
the appeal and the Commission’s amended and supplemental com-
plaint are issuing herewith.

ORDER DISPOSING OF INTERLOCUTORY AFPPEAL AND DIRECTING ISSUANCE OF
AMENDED AND SUPPLEMENTAL COMPLAINT

This matter having come on to be heard upon the interloeutory
appeal of counsel supporting the complaint from the hearing ex-
aminer’s order of December 17, 1956, denying counsel’s motion for
an amendment of the complaint, or, in the alternative, for an order
of the Commission amending the complaint by adding supplementary
charges substantially similar to those requested in counsel’s motion
below; and

The Commission having duly considered such appeal and the mat-
ters urged by the respondent in opposition thereto and having de-
termined, for reasons stated in its accompanying opinion, that exer-
cise of its administrative responsibility to issue an amended and
supplemental complaint is required in the public interest and that no
necessity, accordingly, is presented for ruling on the correctness of
the hearing examiner’s order;

It is ordered, That counsel’s appeal from the ruling of the hearing
examiner be, and the same hereby is, denied.

It is further ordered, That the amended and supplemental com-
plaint of the Commission issue herewith and be served upon the
respondent, Food Fair Stores, Inc.

It is further ordered, That the evidence heretofore introduced in
support of and in opposition to the original complaint shall have the
same force and effect as though received at hearings under the com-
plaint as amended and supplemented, this action being without
prejudice to the hearing examiner’s authority and duty to rule on
the merits of any motion which may be filed requesting opportunity
to further cross-examine witnesses heretofore appearing in the pro-
ceeding or to take such further action as may be appropriate to pro-
tect any of the respondent’s rights.

FOREMOST DAIRIES, INC. Docket 6495. Order and opinion,
Mar. 13, 1957.
Interlocutory order in Sec. 7 proceeding granting in part appeal of complaint

counsel from hearing examiner’s quashing of subpoena duces tecum as too
broad and limiting it to the areas in which acquisitions took place.
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ON APPEAL FROM RULING QUASHING SUBPOENA

By the Coxmission ;

This matter has come on for hearing upon the appeal of counsel
supporting the complaint from the hearing examiner’s ruling of
December 11, 1956, granting respondent’s motion to quash a certain
subpoena duces tecum and upon respondent’s answer in opposition
thereto.

The subpoena in question is directed to J. R. Lindley, Foremost
Dairies, Inc. It requests the production of records and material,
covering a period from 1950 through 1955, relating to respondent’s
loans to purchasers of dairy products; the furnishing by respondent
of equipment to purchasers of dairy products; respondent’s adver-
tising expenditures; respondent’s price lists and discount schedules;
and various other matters.

The hearing examiner, while apparently satisfied with the gen-
eral relevance of the records requested, quashed the subpoena on the
ground that it is too broad and sweeping to be considered reasonable.
He ruled, however, that at least certain paragraphs of the subpoena
would be reasonable if confined to the areas where respondent had
acquired corporations as disclosed by the record, and granted the
motion to quash the subpoena in its present form without prejudice
to the issuance of a new subpoena in accordance with his ruling.

The Commission is of the opinion that the hearing examiner erred
to the extent that he would limit the subpoena in this matter in rela-
tion to the areas in which acquisitions took place. Counsel support-
ing the complaint in their brief argue as to the complexity and
variety of corporate mergers governed by Section 7 of the Clayton
Act, and point out that each case has its own significant and salient
aspects. In the instant case, it is claimed, the competitive power
of respondent, as manifested by exclusionary practices, constitutes a
type of evidence which is relevant and material, and to limit counsel
to a showing of some of respondent’s power actually used in some
areas would foreclose them from showing the actual use of all of
respondent’s manifested power and its total potential competitive
power. Considering the section of law involved and the stated pur-
pose of counsel for the use of the records sought, we cannot say that
it would be appropriate to limit this request to certain geographical
areas. We believe, therefore, that the hearing examiner incorrectly
ruled in this respect, and that the appeal of counsel supporting the
complaint should be granted to this extent but otherwise denied.

The hearing examiner has not clearly indicated in just what re-
spects he considers some of the paragraphs of the subpoena to be un-
reasonable other than in relation to geographic scope. That appears
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to be the primary 1ssue, and any question as to the abuse of discretion
on the part of the examiner in other respects has not been particularly
presented. In this instance, therefore, it is not believed that the
Commission has a sufficient basis for ruling on any other question
relative to the reasonableness of individual paragraphs of the sub-
poena. .It is contemplated, in this connection, that the hearing ex-
aminer, in the exercise of his reasonable discretion, will make the
appropriate determinations warranted by the circumstances. Ac-
cordingly, this proceeding will be remanded to the hearing examiner
for further consideration with due regard to the views expressed
in this opm:lon

ORDER RULING ON APPEAL OF COUNSEL SUPPORTING THE COMPLAINT FROM
HEARING EXAMINER'S RULING QUASHING SUBPOENA

ThlS matter having come on for hearing upon the appeal of counsel
supportmg the complaint from the hearing examiner’s rulmg quash-
ing a subpoena duces tecum and respondent’s answer in opposition
thereto; and

The Commission having considered the matter and having de-
termined, for the reasons appearing in the accompanying opinion,
that the appeal should be granted in part and denied in part and that
the matter should be remanded to the hearing examiner for further
appropriate consideration:

It is ordered, That the appeal of counsel supporting the complaint,
be, and it hereby 1s, granted in part and denied in part in accordance
with the opinion.

It is further ordered, That the matter be, and it hereby is, re-
manded to the hearing examiner for further appropriate considera-
tion.

THE BLANTON CO. Docket 6197. Order and opinion, Mar.
14, 1957.

Order denying respondent’s motion to reopen proceedings and modify findings
and desist order reported herein at p. 580.

ON MOTION TO REOFEN PROCEEDINGS AND MODIFY DECISION

By the Comarssron:

This matter has come on for hearmg upon the motion of respond-
ent to reopen proceedings and to modify and clarify the findings and
order of the Commission and upon the answer of counsel supporting
the complaint.

Respondent requests several changes in the Commission’s decision,
one of which relates to a modification of Paragraph 2 of the order
contained in the initial decision and adopted by the Commission. The
argument upon which this first request is based is in substance that,
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whereas the statute (Section 15(a) (2) of the Federal Trade Com-
mission Act) prohibits the use of dairy terms only when they repre-
sent or suggest that margarine is a dairy product, as stated in the
Commission’s opinion, Paragraph 2 of the order is not so qualified
and, consequently, is inconsistent with the statute and the opinion.
Thus, respondent moves for modification of this paragraph in such
a manner that the prohibition will extend to the use of the dairy
terms set forth therein only when they represent or suggest that
margarine is a dairy product. In the same connection, it is moved
that the Final Order, in the part which modifies the findings, be
modified by including the following sentence:

This finding does not mean or imply that the use of the terms “cream” or
“milk” in and of itself suggests that the product is a dairy product, or that
such terms could not be used without necessarily suggesting that the product
isa dgiry preoduct.

In respect to Paragraph 2 of the order, the question raised is
fundamentally one which concerns the Commission’s choice of
remedy. Clearly, respondent was found to have violated the per-
tinent statute by the use in advertising of certain dairy terms, and
there can be no question about the Commission’s authority to pro-
hibit such a practice when engaged in in the same manner as in the
past. The issue is whether or not the Commission has the authority
to prohibit the use of such terms in a manner not precisely the same
as that in which they previously have been used. In other words,
has the Commission an allowable discretion in this instance to
choose the type of remedy appropriate under the circumstances?
We think that it does.

The courts have plainly stated that the Commission has the au-
thority to make its orders broad enough to prevent evasion. £. B.
Muller & Co., et al. v. Federal Trade Commission, 142 F. 2d 511;
P. Lorillard Co. v. Federal Trade Commission, 186 F. 2d 52. More-
over, the Commission in carrying out its function of preventing
illegal practices in the future is not limited to prohibiting the illegal
practice in the precise form in which it is found to have existed in
the past. “If the Commssion is to attain the objective Congress
envisioned, it cannot be required to confine its road block to the
narrow lane the transgressor has traveled; it must be allowed effec-
tively to close all roads to the prohibited goal, so that its order may
not be by-passed with impunity.” Federal Trade Comumission v.
Ruberoid Co., 343 U. S. 470; Federal Trade Commission v. National
Lead Company, et al., United States Supreme Court, February 25,
1957.

In this case, the order in Paragraph 2 would be of little value if
limited to the precise violations of the past. It can hardly be ex-

511071—60——82
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pected that respondent would ever confine itself to the use of the
dairy terms set forth therein in the same manner as used in former
advertising. The order, if it is to be effective, must prohibit the
use of such terms not only as they have been employed but also as
they are likely to be used in the future. The necessity for this
type of order becomes obvious when it is considered that, without
a definite prohibition, respondent would have to vary only slightly
the scheme of its advertising to raise a doubt as to whether the dairy
terms as so differently used are representing or suggesting that its
margarine is a dairy product. Evasion would be a simple matter.
In addition, every change in advertising would raise a new issue
and invite continual litigation.

At the same time, Paragraph 2 does not contain an undue restric-
tion. It is possible perhaps that some of the dairy terms might be
used in such a manner so as not to have the prescribed statutory
effect, although, considering the nature of the terms, the prospect
appears quite remote. Under the circumstances, we believe that the
issuance of an effective order which cannot be easily evaded far
outweighs any merit there may be in the modification of Paragraph
2 sought by respondent. It is also believed that the findings, as
modified, are sufficiently clear so that there is no necessity for the
modification requested in this respect, particularly in light of the
view expressed above.

Respondent further requests a modification of Paragraph 3 of the

order, as modified, stating that the merchandising of the product
requires that retail grocers list it in various forms of advertising
which customarily carry only the name of the product and the price.
It appears that respondent pays for a portion of the cost of such
advertisements. Respondent, while asserting that it could be held
in violation of the order if such advertisements did not carry the
full list of ingredients, contends, in effect, that it is impractical in
this type of merchandising to meet the requirements of the order.
The modification of Paragraph 3 requested is that an addition be
made after the word “ingredients,” as follows:
provided, retail grocer advertisements carrying listings of products and prices
thereof shall not be required to include a list of ingredients when respondent’s
product is listed in an advertisement carrying only the brand name, Creamo
margarine, and the price per pound.
In the alternative, a request is made for a proviso applying to such
retail grocer advertisements which would permit a listing of re-
spondent’s product with only the words “Creamo margarine, a non-
dairy spread,” and the price.

The Commission has no question before it as to whether or not
retail grocer advertisements will violate the order. The question
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here is whether the order should be modified so that a certain type
of advertising will be specifically privileged in some manner.

Respondent 1s requesting, in effect, that the Commission decide
anew as to some advertisements, a question heretofore settled by our
decision in this matter. We amended the order contained in the
initial decision in such a manner as not to prohibit the use of the
word “Creamo” in advertisements when accompanied by the desig-
nated qualification. It was so held because we did not believe that
the use of the word “Creamo,” as so qualified, would have the pro-
scribed statutory effect. In spite of the finding that the word
“Creamo” alone, as used in respondent’s advertisements, suggests
that its product is a dairy product, respondent would have us modify
the order, it appears, so that, in part, it would not prohibit respond-
ent from doing that which the statute proscribes. Obviously, the
Commission would not be faithful to its duties to take such an action.
The mere fact that the use of the word “Creamo” with the required
qualification may at times be rendered difficult or impractical is
clearly no justification for the modification requested. The Com-
mission 1s also of the opinion that the alternative request would not
be appropriate under the circumstances appearing in this matter.
Respondent’s motion will be denied.

Commissioner Kern did not participate in the decision herein.

ORDER DENYING MOTION TO REOPEN PROCEEDINGS AND MODIFY DECISION

This matter having come on to be heard by the Commission upon
respondent’s motion to reopen proceedings and to modify the find-
ings as to facts and the order to cease and desist, and upon the
answer thereto of counsel supporting the complaint; and

The Commission having given due consideration to the matter and
having decided, for the reasons appearing in the accompanying
opinion, that the motion should be denied:

It is ordered, That the respondent’s motion be, and it hereby is,
denied.

Commissioner Kern not participating.

INTERNATIONAL PAPER CO. Docket 6676. Order, Mar.
95, 1957.

Order denying appeal from hearing examiner’'s depial of respondent’s motion
for bill of particulars.

This matter having been heard on the respondent’s appeal from
an order of the hearing examiner, dated February 8, 1957, denying
respondent’s motion for a bill of particulars, and answer thereto,
filed by counsel supporting the complaint; and
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The Commission being of the opinion that the complaint hereir
states a cause of action under Section 7 of the Clayton Act, as:
amended, and further that it sufficiently informs the respondent as.
to the nature of the statutory violation with which it is charged
to enable it to answer those charges in the manner described in
§ 8.7 of the Commission’s Rules of Practice; and

The Commission being of the further opinion that, in the circum-
stances, the hearing examiner’s ruling denying the motion for further
particulars did not constitute an abuse of his discretion:

-It ¢s ordered, That the respondent’s appeal from said ruling be,
and it hereby is, denied.

CARTER PRODUCTS, INC., ET AL. Docket 4960. Order and
opinion, Mar. 29, 1957,
Order denying petition for modification of desist order (49 F.T.C. 1424, 1426)

as not making preliminary showing of changed conditions or of competitwe
inequity of prohibitions.

ON PETITION FOR MODIFICATION OF
ORDER TO CEASE AND DESIST

By AxpersoN, Commissioner:

The petitioner, Carter Products, Inc., requests modification of
paragraph 1(a) of the outstanding order to cease and desist so as
to permit said petitioner to represent in advertising that its prep-
aration Arrid for a temporary period “stops perspiration.” The
grounds in support of the petition are (1) that the order is un-
reasonable and inconsistent on its face in that it prohibits use of
the expression ‘“stops perspiration” even when limited or qualified
as to time or circumstances, but permits representations that the
preparation will prevent the appearance of perspiration and will
keep the armpits dry or odorless “when used as directed, namely
‘dally’ or as-frequently as you find necessary”; and (2) that under
the terms of the order petitioner is prohibited from claiming for
Arrid benefits which producers of certain competitive products are
currently claiming for theirs, namely, that they “stop perspiration,”
against which claims the Commission allegedly has not proceeded.

Under Section 5 of the Federal Trade Commission Act, any
report or order of the Commission which has become final either
through the expiration of time allowed for filing a petition for
review or after disposition of a petition for review by. the Court of
Appeals may be reopened and-altered, modified, or set aside, in
whole or in part, whenever in the opinion of the Commission con-
ditions of fact or of law have so changed as to require such action
or if the public interest shall so require. Thus, while the Commis-
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:sion unquestionably has the authority to modify an outstanding
-order, its power under the statute is not without limitation, and it
must determine as a prerequisite that changed conditions of fact or
-of law require the modification or that the public interest so requires.
Ordinarily, the facts necessary for this determination are established
by the introduction of evidence in an orderly proceeding before a
duly appointed hearing examiner, which, together with the exam-
Iner’s recommendation, become a part of the record of the case. The
necessity for this is obvious in view of the further provision of the
statute “That the said person, partnership, or corporation may,
within sixty days after service upon him or it of said report or order
entered after such a reopening, obtain a review thereof in the appro-
priate circuit court of appeals of the United States, in the manner
provided in subsection (c¢) of this section” (§ 5(b), Federal Trade
Commission Act).

Even before an application for modification is assigned to a hear-
ing examiner, the Commission in the interest of sound administra-
tion must insist that some preliminary showing be made that the
statutory conditions for modification may be present. Hence, the
application or petition should allege facts which, when assumed to
be true, would justify the full relief requested.

The respondent’s petition here does not make this necessary pre-
liminary showing. The prohibition complained of was included in
the order and approved by the Court of Appeals on the basis of
findings that while Arrid will reduce for a time the flow of sweat,
it will not terminate or bring to an end the flow of underarm per-
spiration. Nor does petitioner now claim that its preparation will in
fact have that result. It contends only that use of the expression
“stops perspiration,” when properly qualified, which the order pro-
hibits, is no more deceptive than use of the expression “keeps armpits
dry,” which the order does not prohibit; and that, in any event,
the expression “stops perspiration” is being used in advertisements
of certain competitive products, which places petitioner at a distinct
disadvantage.

The first of these contentions is not substantially different from
arguments previously made to and rejected by both the Commission
and the Court of Appeals. In the absence of a showing of some
change in conditions of fact or circumstances which would render
the former determination now inapposite, this point requires no
further consideration.

The alleged effect of the order on petitioner’s competitive position
is in a somewhat different category. To succeed on this point, how-
ever, petitioner must show not only that it and other sellers of
deodorant preparations have not been treated identically, but also
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that the circumstances are such that it is unfair to the petitioner
and to the public for them to have been treated differently; and
on this the petition is wholly inadequate. Petitioner has made no
showing, for example, that the active ingredients of the competitive
products and Arrid are the same or substantially the same. It makes
no allegation that the competitive products are in fact no more
effective in stopping the flow of perspiration than is the petitioner’s
preparation; and it provides no basis for concluding that there may
be other facts or circumstances which render inequitable or unjust
the present prohibitions in the order to cease and desist.

The petition for modification will be denied. This action will be
without prejudice, however, to the petitioner’s right to file a new
petition and, if possible, make the showing required by Section 5(b)
of the Federal Trade Commission Act and § 3.27 of the Commis-
sion’s Rules of Practice.

ORDER DENYING PETITION FOR MODIFICATION OF ORDER TO
CEASE AND DESIST

This matter having been heard on a petition for modification of
the modified order to cease and desist issued in this proceeding on
May 24, 1951; and

The Commission, for the reasons set forth in its accompanying
opinion, having concluded that said petition fails to establish a
reasonable probability that material changes in conditions of fact
or of law have occurred since the order was entered or to demon-
strate a probability that the public interest requires the modification
requested :

It is ordered, That the petition be, and it hereby is, denied, with-
out prejudice, however, to the petitioner’s right to file a new petition
in conformity with the requirements of Section 5(b) of the Federal
Trade Commission Act and § 3.27 of the Commission’s Rules of
Practice.

POSTAL LIFE AND CASUALTY INSURANCE CO. Docket
6276. Order, Apr. 3, 1957.

Order denying respondent’s motion to strike portions of opposing brief and
extending time for filing answering brief.

This matter having come on for hearing upon two motions filed
by counsel for the respondent on February 28, 1957, and the answers
in opposition filed by counsel supporting the complaint; and

‘Whereas, one of the motions requests that certain portions of the
brief filed by counsel supporting the complaint be stricken and
deleted, and states that such brief improperly includes certain
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N.A.LIC. rules not in evidence, as well as matters not pleaded or
relied upon in the hearings; and

It appearing that the appeal brief constitutes the appeal itself
under § 3.22 of the Commission’s Rules of Practice and Procedure,
and that a party appealing has, short of scurrility or scandal, wide
scope in presenting it on terms which he deems fitting and proper,
while his adversary is free in his brief to argue that the issues of
the appeal have been incorrectly and improperly analyzed and that
the appeal is lacking in merit; and

It further appearing that consideration of this aspect of the appeal
would be more appropriate when the entire appeal of counsel sup-
porting the complaint comes before the Commission; and

Whereas, the other motion of respondent’s counsel requests an
extension of time to file respondent’s brief until thirty (30) days
after the Commission ruling on its motion to strike and delete por-
tions of the appeal brief of counsel supporting the complaint; and

It appearing to the Commission that this request is reasonable
and should be allowed:

It is ordered, That the motion of respondent’s counsel to strike
and delete portions of the appeal brief of counsel supporting the
complaint be, and it hereby is, denied.

1t is further ordered, That the time within which respondent’s
counsel may file his answering brief be, and it hereby is, extended to
thirty (30) days after service upon him of this order.

VICTOR B. HANDAL & BRO. INC., ET AL. Docket 6375.
Order and opinion, Apr. 11, 1957.

Interlocutory order denying respondents’ appeal! from hearing examiner’s

denial of application for issuance of subpoena duces tecum directing the

Secretary of Commerce to produce certain records, as irrelevant to the
issues.

ON INTERLOCUTORY APPEAL FROM RULING OF HEARING EXAMINER

By the Coission:

The respondents have appealed from the hearing examiner’s order
of February 12, 1957, denying their application for issuance of a
subpoena duces tecum directing the Secretary of Commerce, or his
duly appointed designee, to produce certain documents and records
at hearings in this proceeding before the hearing examiner., The
requested material includes minutes of committee meetings and
reports from the year 1945 to date, relating generally to the develop-
ment of commercial standards dealing with flammability of clothing
textiles and particularly with respect to formulation of Commercial
Standard 191-53 as promulgated by the Department of Commerce
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on January 30, 1953. In denying the application, the hearing exam-
iner stated that the requested information was outside the scope of
the proceeding and unnecessary to informed determination of the
issues of this proceeding on their merits.

The complaint under which this matter was Instituted charges
violations of the Flammable Fabrics Act with respect to the mar-
keting here of silk scarves manufactured in Japan. The statute was
enacted on June 30, 1953, and an amendment of Section 4 thereof
was approved August 23, 1954. The Act provides, among other
things, that any fabric or article of apparel shall be deemed so highly
flammable as to be dangerous when worn if that fabric or an un-
covered or exposed part of such article of apparel exhibits rapid
and intense burning when tested under the conditions and in the
manner prescribed in the standard identified as Flammability of
Clothing Textiles, Commercial Standard 191-53. Because a prefa-
tory note to CS191-53 contains reference to visual observation of
flame intensity and makes mention of garment design, the respond-
ents contend that the Act’s flammability standards must be construed
to require separate and distinet evaluations of rate of burning and
intensity of burning for all textiles, and that flame tests on scarf
material must utilize swatch specimens comprising dual layers of
fabric inasmuch as scarves customarily are worn by women in a
folded state. Production of the documentary material was requested
by the respondents as relevant to the legislative history of the Act.

The textiles marketed by the respondents apparently are free from
nap, pile, or other type of raised surface fiber. Paragraph (c¢) of
Section 4 of the Act, the amendatory provision approved more than
a year after original enactment of the statute, expressly directs that
textiles having no nap or other type of raised fiber surface be classi-
fied “as Class 3, rapid and intense burning,” when, pursuant to
tests conducted under conditions and in the manner prescribed by
the commercial standard, time of flame spread is less than three and
one-half seconds. Thus, it is clearly evident that whether a textile
lacking raised fiber surfaces is to be classified as Class 3 or dan-
gerously flammable under the Act turns solely on the burning rate
of duly tested specimens of that textile. A construction that sepa-
rate evaluations of rate of burning and intensity of burning are
contemplated under the Act with respect to that category of textiles
manifestly would transgress and contradict the express language
of the statute.

The procedures for preparing test specimens which are prescribed
in minute detail in the commercial standard, and incorporated: by
reference into the Act, do not provide for folding of the swatch
specimens into dual layers as advocated by the respondents and,
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moreover, the protocols there specified in effect preclude their prep-
aration in such manner. It is clear, therefore, that garment design
is wholly irrelevant and immaterial to the Act’s prescribed testing
procedures.

Inasmuch as the documentary material requested in the respond-
ents’ application is entirely irrelevant to the issues of this proceeding,
there was sound legal basis for the hearing examiner’s denial thereof.
The appeal from that ruling accordingly is being denied.

ORDER RULING ON INTERLOCUTORY APPEAL

The respondents having filed an appeal from the hearing exam-
iner’s order of February 12, 1957, denying their application for
issuance of a subpoena duces tecum; and

The Commission, for reasons stated in its accompanying opinion,
having concluded that said appeal should not be granted:

It is ordered, That the respondent’s appeal be, and the same hereby
is, denied.

MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N. Docket
6248. Order, Apr. 12, 1957.

Order denying respondent’s motion to remand proceeding to hearing examiner,
proper course being to present matters alleged directly to Commission.

This matter having been heard on the respondent’s motion to
remand this proceeding to the hearing examiner to make a deter-
mination as to the extent to which the respondent’s advertising
practices are not regulated by the laws of the respective states in
which the respondent is licensed to do business; and

It appearing that the ground for said motion is that the hearing
examiner rejected the respondent’s proposed findings and con-
clusions on this subject, which action, the respondent alleges, was
erroneous in the light of the decision of the United States Court of
Appeals for the Ninth Circuit in the case of James F. Crafis v.
Federal Trade Commission, decided February 27, 1957; and

It further appearing that under the Commission’s Rules of Prac-
tice any ruling made by a hearing examiner during the time a pro-
ceeding is pending before him which substantially affects the rights
of a party may properly be assigned as error in a subsequent appeal
to the Commission from the hearing examiner’s initial decision and,
further, that the Commission, in rendering its decision on the appeal,
exercises all the powers it could have exercised if it had made the
initial decision, including the making of any finding or conclusion
which the hearing examiner erroneously failed to make; and

The Commission being of the opinion that the respondent’s proper
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course s to present directly to the Commission in its pending appeal
the matters alleged in support of its motion and that there is no
basis for a remand of the proceeding to the hearing examiner:

It is ordered, That the respondent’s motion to remand be, and it
hereby is, denied.

Commissioner Kern not participating.

E. EDELMANN & CO. Docket 5770. Order, Apr. 15, 1957.

Order dismissing respondent’s petition for modification of desist order in
process of court review,

The respondent, E. Edelmann & Company, on March 18, 1957,
having filed with the Commission a petition for an order reopening
this proceeding and modifying the order to cease and desist entered
April 29, 1955, or, in the alternative, reversing the hearing exam-
iner’s ruling excluding from the record certain testimony and
remanding the proceeding to the hearing examiner for further hear-
ings; and

It appearing that the respondent, on June 24, 1955, filed in the
United States Court of Appeals for the Seventh Circuit a petition
to review and set aside said order to cease and desist; and

It further appearing that said Court, on December 14, 1956, en-
tered its final decree affirming the order to cease and desist; that
on January 16, 1957, it entered its order denying the respondent’s
petition for rehearing; and that on February 7, 1957, it entered its
order denying the respondent’s petition to sit en banc to consider
modification of the order or remand of the case to the Commission;
and

It further appearing that the case is now pending in the United
States Supreme Court on the respondent’s petition for a writ of cer-
tiorari to the Court of Appeals for the Seventh Circuit'; and

The Commission being of the opinion that it has no present juris-
diction to entertain the respondent’s petition for modification or to
enter any order thereon except an order of dismissal:

It i3 ordered, That said petition be, and it hereby is, dismissed.

THE VENDO CO. Docket 6646. Order, Apr. 24, 1957.

Order quashing outstanding subpoenas and authorizing new subpoenas, fol-
lowing courts’ sustaining of Commission’s subpoena power in Clayton Act
cases.

This matter having been heard on the respondent’s application
for determination of the status of certain subpoenas duces tecum,
or, in the alternative, its appeal from the hearing examiner’s rulings

1Certiorari denied, 355 U.8. 411; rehearing denied, 356 U.S. 905. For case before
Commission, see 51 F.T.C. 978.



INTERLOCUTORY ORDERS 1289

disposing of its motions to quash and Limit said subpoenas; and

It appearing that the respondent’s contentions are (1) that the
subpoenas are invalid for the reason that the Commission has no
power to issue subpoenas in a proceeding instituted under Section
7 of the Clayton Act (15 U.S.C. § 18); and (2) that the hearing
examiner erred in his rulings modifying the subpoenas on the re-
spondent’s motions to quash and limit them; and

It further appearing that on February 11, 1957, the hearing
examiner, acting on a motion by counsel supporting the complaint,
suspended further proceedings in this case pending authoritative
determination of the question of the Commission’s power to issue
subpoenas in actions brought under the Clayton Act; and

It further appearing that since said date the Commission’s power
to issue such subpoenas has been sustained by three different United
States Courts of Appeals, namely, the Court of Appeals for the
Fourth Circuit, in John T. Menzies, et al. v. Federal Trade Commis-
ston, No. 7352, March 7, 1957; the Court of Appeals for the Second
Circuit, in Federal Trade Commission v. W. W. Tuttle, No. 3425,
April 2,1957; and the Court of Appeals for the Seventh Circuit, in
Federal Trade Commission v. William T. Reed, No. 11839, April 11,
1957; and

The Commission being of the opinion that these decisions dispose
of the respondent’s first contention and at the same time remove the
cause of the suspension of this proceeding; and

The Commission being of the further opinion that in the circum-
stances of this case it will be in the interest of orderly procedure
for the outstanding subpoenas to be quashed and for new subpoenas,
limited in the respects indicated in the hearing examiner’s rulings,
to be issued upon proper application therefor, thus rendering un-
necessary any further consideration of the respondent’s second con-
tention:

It is ordered, That the subpoenas heretofore served on Robert W.
Wagstaff, Executive Vice President of The Vendo Company, and
Harry S. Childers, Chairman of the Board of Vendorlator Manu-
facturing Co., directing them to appear and produce certain docu-
ments at a hearing in Kansas City, Missouri, on February 11, 1957,
be, and they hereby are, quashed, it being understood that this
action is without prejudice to the right of the hearing examiner to
issue new subpoenas directed to the same parties; and

It is further ordered, That this proceeding be, and it hereby is,
remanded to the hearing examiner with directions to proceed with
the trial thereof.
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MAURICE J. FEIL ET AL. TRADING AS THE ENURTONE
CO. Docket 6564. Order and opinion, May 2, 1957.

- Interlocutory .order denying motion to disqualify and remove hearing examiner,

ON MOTION TO DISQUALIFY AND REMOVE HEARING EXAMINER

By the Commrssron:

.Respondents, pursuant to § 3.15(f) (2) of the Commission’s Rules
of Practice, filed with the Commission, on March 27,.1957, a motion
to disqualify and remove Hearing Examiner Earl J. Xolb, substi-
tuted as hearing examiner in this proceeding, alleging that he is dis-
qualified to preside, or to continue to preside, in this proceeding
upon the grounds set forth in the affidavit of Harold Easton, counsel
" for respondents, annexed to said motion. The affidavit enumerates
the following grounds:

By Order dated March 1, 1957, Earl J. Kolb was substituted as Hearing
Examiner herein in the place and stead of Everett F. Haycraft, before whom
this proceeding had theretofore commenced.

- Hearing Bxaminer Haycraft, after lengthy arguments both oral and written,
bhad on two occasions ruled that hearings in this matter should take place in
Los Angeles.

Counsel in support of the complaint had urged that the hearings be held
elsewhere than Los Angeles.

Under date of March 13, 1957, Hearing Examiner Kolb made an Order
setting hearings in Los Angeles on March 26, 1957, and in San Francisco, three
days, commencing May 6, 1957.

Said action was taken by Hearing Examiner Kolb without affording counsel
for the respondents any opportunity to be heard and in utter disregard of the
two Orders made by Hearing Examiner Haycraft.

By his actions in this regard, Hearing Examiner Kolb has demonstrated
unequivoecally his subservience to the wishes of counsel for the Commission and
that he does not have the independence required by Section 3.15(e) of said
Rules of Practice and Procedure and by the Administrative Procedure Act.

Respondents cannot obtain a fair and impartial hearing herein before Hear-
ing Examiner Kolb.

The record discloses that Hearing Examiner Haycraft did not,
as respondents assert in effect, order that hearings be held only in
Los Angeles. His rulings were that hearings would not be held in
Chicago and would be reconvened in Los Angeles. Respondents’
contention in this regard is-not supported on the record and is
rejected.

The next ground-advanced by respondents in support of their
motion to disqualify and remove substitute Hearing Examiner Kolb
is that his order of March 13, 1957, setting hearings in Los Angeles
and San Francisco was made “without affording counsel for the re-
spondents any opportunity to be heard and in utter disregard of the
two orders made by Hearing Examiner Haycraft.” There is no sub-
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stance to this objection. The record discloses that counsel for the
respondents were afforded full opportunity to be heard, and were
heard, in the premises at a reconvened hearing held before Hearing
Examiner Kolb in Los Angeles on March 26, 1956, where he ruled
on the record that his order setting hearings in San Francisco com-
mencing May 6, 1957, would not be disturbed and that counsel sup-
porting the complaint would be required to furnish respondents’
counsel, ten days prior thereto, with a statement of what the expert
medical witnesses would testify to in order to assist respondents’
counsel in cross-examination. This ground in support of respond-
ents’ motion accordingly is rejected.

The remainder of respondents’ grounds in effect charge the sub-
stitute examiner with bias and prejudice and assert that respondents
cannot obtain a fair and impartial hearing before Hearing Examiner
Kolb.

In the absence of a statutory provision for the disqualification of
a hearing examiner, a party is entitled to an order of disqualifica-
tion and removal only if it is able to demonstrate “personal bias”
or other disqualifications on the part of the examiner. In this
respect respondents must assume a burden similar to that imposed
by Section 21 of the Judicial Code (28 U.S.C. Sec. 144) providing
for the disqualification of a district trial judge. In other words, as
the courts have repeatedly held, the “personal bias or prejudice”
which must be shown to disqualify must not only be “personal” as
against the party claiming it, but must be of such a character as
to overcome the presumption of the hearing officer’s integrity and
of the clearness of his perceptions and of such strength as to beget
a mental or moral condition which renders the officer either willing
to do wrong, although he sees the right, regarding the justiciable
matters before him, or, else, incapable of rightly seeing the justice of
the cause, or impartially enforcing the right involved as between
the parties before him. The bias and prejudice must be personal
bias and prejudice as distinguished from judicial, and must be based
on something other than adverse procedural rulings in the case.
Even assuming the truth of the facts stated in the aforesaid affidavit
of Harold Easton, it has not been established that bias and preju-
dice in the personal sense indicated are present here. An order in
conformity with the foregoing will be entered.

ORDER

This matter having come on to be heard upon a motion filed
March 27, 1957, by respondents to disqualify and remove Hearing
Examiner Earl J. Kolb and upon the annexed supporting affidavit;
and
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The Commission being of the opinion, for the reasons stated in the
accompanying opinion, that said motion should be denied:

It is ordered, That respondents’ motion filed March 27, 1957, to dis-
qualify and remove Hearing Examiner Earl J. Kolb be, and it
hereby is, denied.

TRACTOR TRAINING SERVICE ET AL. Docket 5943.
Order and opinion, May 10, 1957.

Order denying—for lack of preliminary showing by respondents of change in
facts or circumstances—request for modification of desist order reported
in 50 F.T.C. 762.

ON PETITION FOR MODIFICATION OF ORDER TO CEASE AND DESIST

.By An~persox, Commissioner:

In its decision of March 3, 1954, the Commission found that the
respondents had engaged in the unfair and deceptive acts and prac-
tices as there described in connection with the offering for sale and
distribution in commerce of their home study courses of instruction
on diesel engines and heavy equipment. The order to cease and
desist contained in that decision directed the respondents’ cessation
from the practices found to be deceptive. One of its provisions,
Paragraph 5, directs the parties named to cease and desist from rep-
resenting that individuals to whom the courses are sold are selected
on any basis other than their ability to make the respondents’ re-
quired down payments. Two of the parties named in the order,
Tractor Training Service and Tractor Training Service, Inc., have
filed a petition requesting the order’s modification by deleting Para-
graph 5 or, in the alternative, that such paragraph be amended to
permit the respondents to represent in effect that purchasers are
selected pursuant to standards duly established and adhered to by
them.

In this connection, the petition avers that enrollment in the course
is now limited to those who will benefit from the course and that
selection procedures have been adopted for screening out prospective
enrollees failing to meet standards and qualifications now imposed
by the petitioners and duly promulgated for the guidance of sales-
men. The six specific qualifications assertedly established by the
petitioning respondents for screening of purchasers are: eighth grade
education or the equivalent; satisfactory completion of an aptitude:
test; age between 17 and 45 years; mechanical experience; job sta-
bility; and financial ability by purchasers to meet payment com-
mitments of the courses. Petitioners further state that the inter--
view data sheets prepared by salesmen during sales interviews, to-
gether with the results of respondents’ job aptitude test, furnish ac-
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curate bases for grading all prospective purchasers and demonstrate
their qualifications to participate in the course. These changed cir-
cumstances, the petitioners maintain, warrant modification of the
order.

Under Section 5 of the Federal Trade Commission Act, any report
or order of the Commission which has become final either through the
expiration of time allowed for filing a petition for review or after
disposition of a petition for review by the Court of Appeals may be
reopened and altered, modified or set aside in whole or in part when-
ever, in the opinion of the Commission, conditions of fact or of law
have so changed as to require such action or if the public interest shall
so require. Thus, while the Commission unquestionably has the au-
thority to modify an outstanding order, its power under the statute
is not without limitation, and it must determine as a prerequisite
that changed conditions of fact or of law require the modification or
that the public interest so requires. Ordinarily, the facts necessary
for this determination are established by the introduction of evidence
in an orderly proceeding before a duly appointed hearing examiner
which, together with the examiner’s recommendation, become a part
of the record of the case. The necessity for this is obvious in view
of the further provision of the statute “That the said person, partner-
ship, or corporation may, within sixty days after service upon him
or it of said report or order entered after such a reopening, obtain
a review thereof in the appropriate circuit court of appeals of the
United States, in the manner provided in subsection (c) of this sec-
tion.” (8§5(b), F.T.C. Act.)

Even before an application for modification is assigned to a hear-
ing examiner, the Commission in the interest of sound administra-
tion must insist that some preliminary showing be made that the
statutory conditions for modification may be present. Hence, the
application or petition should include allegations of fact which would
justify the relief requested.

The Commission’s order, including the prohibition objected to by
the petitioners, was affirmed by the United States Court of Appeals
for the Ninth Circuit on November 7, 1955.* The Commission’s
findings as to the facts relevant to this aspect were to the effect that
respondents would enroll any prospective purchaser with some school-
ing who evidenced an interest in the course and willingness to make
the required down payment, irrespective of his mechanical aptitude
and experience. Typical of the advertisements being used at the
time to which the original proceeding related were those announc-
ing that the respondents’ representative was coming to an area to

> Tractor Training Service, et al. v. F.T.C., 227 F. 24 420, cert. denied 350 U.S. 1005
(1956).
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interview those qualified for its training and placement advisory
service program or that selections were being made by the respond-
ents with respect thereto and inviting readers to write for further
information. Those responding were forwarded a circular relative
to opportunities for advancement offered in the growing diesel field,
together with a questionnaire to be returned which was addressed
to “Diesel Committee on Admissions.” Further details were prom-
ised upon return of the completed questionnaire, the recipient was -
admonished that “A prompt reply is necessary” and such informa-
tion was requested for asserted purposes of determining qualifica-
tions and adaptability.

The advertisements which the respondents now propose to use
similarly state that mechanically minded men are needed to train
for jobs, but also announce that free scientific aptitude tests are being
conducted, and they invite the reader to ascertain if he can qualify
for this field. Under the advertising program, persons requesting -
information are informed that the respondents’ bonded field repre-
sentative will contact them in reference to appointment time and re-
ceive a pamphlet identifying Tractor Training Service as a “service”
organization in the diesel and heavy equipment field. In emphasiz-
ing the company’s reputation for supplying employers with capable
men, the pamphlet also refers to aptitude testing and vocational
guidance counselling as recognized aids for which some universities
and testing agencies charge as much as $30 to $50.

Respondents’ bonded field representatives are commission salesmen
and 1t is they who, in initial stages of subsequently arranged inter-
views, conduct the aptitude tests consisting of 40 questions and fill
out the interview form sheet. That the test is designed to veil the
actual purpose of the interview until an appropriate time in the sales
presentation and that the prospect is unaware or confused at the
outset as to the interview’s real objective seem clear inasmuch as the .
salesman’s manual includes the statement that “Very naturally they
(the prospect and his wife) are wondering if you will turn out to be
a hot shot salesman with a fast pitch, that he will have to throw out
of the house to get rid of. You have quite a hurdle to overcome in
the first couple of minutes of that call.” [Emphasis as it appears
in the manual.]

The aptitude test is so designed that irrespective of his knowledge
and experience, no one can achieve a perfect score in the time allotted.
Whether correct answering by the prospective purchaser in the al-
lotted time of a minimum of 10 of the 40 questions contained in the
test indicates that he would derive benefit from the course or repre-
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sents an accurate index to his mechanical aptitude are questions which
need not be here resolved. According to the sales manual, the “prime
objective” of the test, from an interview standpoint, is to convince
the person interviewed that he lacks knowledge in this field irrespec-
tive of his prior experience and requires the respondents’ training in
diesel theory.

From the exhibits submitted in support of the petition, it seems
conclusive that the aptitude test and revised interview procedures
are facets of a sales program intended to assist respondents’ repre-
sentatives in deferring disclosures of their status as vendors of cor-
respondence courses until a late stage or climax in sales presenta-
tions and for persuading prospects as to their need for respondents’
training. Except for slight variations in basic theme, the sales pro-
gram outlined in the exhibits for dealing with prospective purchasers
is essentially similar to that used by the respondents prior to the
original proceedings herein. In these circumstances, it cannot be
concluded that the changes by the respondents in matters selected
for special emphasis in current sales presentations are in any manner
indicative that they are adhering to standards for screening and
selecting their enrollees or that the respondents’ sales decisions are
controlled primarily by considerations other than purchasers’ willing-
ness to buy and ability to meet payment requisites. It follows that
the petition does not make the necessary preliminary showing that
a change in facts or circumstances has occurred, and the petition is
being denied accordingly. Inasmuch as the conclusions reached above
are based on our consideration of exhibits submitted in support of
the request for modification and their documentary import is at
variance with the allegations of the petition, we are similarly denying
petitioners’ additional request that this matter be set for further
hearings in the event the petition is deemed an insufficient basis for
granting the relief requested.

‘ORDER DENYING REQUEST FOR MODIFICATION OF ORDER TQO CEASE AND DESIST

This matter having been heard on a petition for modification of the
order to cease and desist heretofore entered in disposition of this
proceeding on March 3, 1954; and

The Commission, for reasons set forth in its accompanying opinion,
having concluded that said petition fails to establish a reasonable
probability that material changes and conditions of fact or of law
have occurred since the order was entered or to demonstrate a proba-
bility that the public interest requires the modification requested :

1t is ordered, That the petition be, and it hereby is, denied.

511071—60——83
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RENAIRE CORPORATION (PENNSYLVANIA) ET AL
Docket 6555. Order and opinion, May 15, 1957.

Interlocutory order upholding the hearing examiner’s adverse ruling on motion
to dismiss complaint as to certain respondents before conclusion of trial.

ON INTERLOCUTORY APPEAL
FROM RULING OF HEARING EXAMINER

By the Commission:

An appeal has been filed from the hearing examiner’s order of
March 21, 1957, denying the respondents’ motion to dismiss the com-
plaint as to certain respondents.

The complaint under which this proceeding was instituted charged
that the respondents were engaging in unfair and deceptive acts and
practices in commerce in connection with the advertising, sale and
distribution of freezers and frozen foods under a food purchase
plan called the “Renaire Plan.” Joined as parties respondent in the
complaint were eleven corporations and also eight individuals whom
the complaint alleged directed and controlled their corporate policies
and served as their officers; and the complaint’s additional allega-
tions respecting each of the corporate respondents being a separate
corporate entity and soliciting sales in separate trade areas, and
being operated as a joint enterprise in such connection, have been ad-
mitted in the respondents’ answer.

The motion to dismiss which was ruled on adversely by the hearing
examiner was filed on behalf of nine of the eleven corporate respond-
ents, and the grounds asserted were that they were not shown to be
engaged in interstate commerce. Its denial by the hearing examiner
was made without prejudice to renewal thereof at the time of closing
of the case for the reception of evidence. In their appeal, the re-
spondents state that immediate decision on jurisdictional questions is
required to obviate prejudice to them in defending against a pro-
ceeding which has been improperly instituted.

§ 8.20 of the Commission’s Rules of Practice provides that inter-
locutory appeals from rulings of hearing examiners will not be enter-
tained unless showing is made that the ruling being appealed from
involves substantial rights and will materially affect final decision,
and that a determination of the correctness of such ruling before
conclusion of the trial would better serve the interests of justice.
The ruling of the hearing examiner does not restrict the appealing
respondents in the presentation of their defense, and their rights, as
well as those of other respondent co-members of the Renaire family
of corporations, to have all questions of law and fact subsequently
passed upon by the Commission are fully protected. The hearing
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examiner’s order is not a decision on the merits or a final decision,
and his ruling nowise affects any of the respondents’ substantial
rights. In order to justify an interlocutory appeal under the rule,
a party ordinarily must demonstrate a likelihood of adverse effects
from the challenged ruling more substantial than the inconvenience
attending his presentation of a defense to the charges against him.

Having determined that the respondents’ appeal does not come
within the category of those to be granted under § 3.20 of the Com-
mission’s Rules of Practice, our order accordingly provides for denial
of the appeal.

ORDER RULING ON INTERLOCUTORY APPEAL

The respondents having filed an interlocutory appeal from the
hearing examiner’s order of March 21, 1957, denying the respondents’
motion to dismiss the complaint as to certain of the respondents; and

The Commission, for reasons stated in its accompanying opinion,
having concluded that said appeal should not be granted:

It is ordered, That the respondents’ appeal be, and the same hereby
is, denied.

ERIE SAND AND GRAVEL CO. Docket 6670. Order, May
29, 1957,

Order amending respondent’s answer and denying its motions to dismiss com-
plaint and quash subpoena and requesting oral argument.

This matter having come on to be heard upon respondent’s inter-
locutory appeal from the hearing examiner’s rulings denying motions
(1) to dismiss the complaint; (2) to amend respondent’s answer;
and (3) to quash a certain subpoena duces tecum, upon respondent’s
request for oral argument, and upon the answers in opposition to
the appeal and request for oral argument filed by counsel supporting
the complaint; and

The Commission having duly considered the matter and having
determined that the appeal should be granted in part and denied in
part, and that the request for oral argument should be denied:

It is ordered, That respondent’s answer be, and it hereby is,
amended in the manner requested in its motion to amend, but without
prejudice to the right of counsel supporting the complaint to make
such use of the original answer of the respondent as the law permits.

It is further ordered, That respondent’s interlocutory appeal from
the hearing examiner’s rulings denying its motions to dismiss the
complaint and to quash a subpoena duces tecum, and respondent’s
request for oral argument, be, and they hereby are, denied.
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SOUTHERN OXYGEN CO. Docket 6372. Order and opinion,
June 13, 1957,

Interlocutory order denying complaint counsel’s appeal from hearing examiner’s
ruling interpreting and applying stipulation between opposing counsel.

ON INTERLOCUTORY APPEAL
By Axpzrson, Commissioner:

In this proceeding respondent is charged with price discrimination
in violation of Section 2(a) of the amended Clayton Act. The com-
plaint alleges that respondent’s pricing practices have resulted in
diversion of substantial business to it from competitors and that
competitors’ efforts to meet respondent’s discriminatory prices have
lessened their profits and affected, adversely, their ability to compete.
Subsequent to completion of the case-in-chief, and during the course
of hearings for receipt of respondent’s evidence, counsel supporting
the complaint objected to certain testimony sought to be adduced on
respondent’s behalf. The hearing examiner thereupon indicated on
the record that the questioned testimony, and other similar proof,
would be received in evidence pursuant to a stipulation theretofore
agreed to by counsel for both sides and entered on the record. The
hearing examiner’s action was based upon his interpretation and ap-
plication of the stipulation. Counsel supporting the complaint noted
and perfected an interlocutory appeal. There is before the Commis-
sion, therefore, the question of whether the hearing examiner’s in-
terpretation and application of the stipulation is erroneous. No
question of the admissibility of any particular evidence is presented
to, or determined by, the Commission on this appeal.

The stipulation, entered into of record February 15, 1956, reads as
follows:

* * % jt ig stipulated by Counsel on both sides that either party to this pro-
ceeding may offer in evidence without objection, without possible objection
under the hearsay rule, sworn testimony as to what was told the witness by a
customer or prospective customer concerning the price that customer was
paying a competitor or was offered by a competitor for oxygen or acetylene
business, and such testimony shall be given such weight as the Examiner
believes it is entitled to.

Throughout more than two thousand pages of testimony, counsel
supporting the complaint has utilized the stipulation fully, even to
the extent of broadening it in usage to present hearsay evidence of
all competitive circumstances surrounding the change of customers
from one supplier to another. He also has been permitted to adduce
hearsay evidence with considerable latitude as to the point of time
when certain occurrences or conversations took place. He now, in
effect, seeks, however, to limit the availability of the stipulation to
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respondent by restricting the testimony of respondent’s witnesses
under it to reports of conversations which, according to the hearing
examiner, occurred “at the time of the instance which is in issue,
that is to say, the changing of a customer or the alleged receiving
by the customer of a lower price from some competitor” (Tr. 2358).

In the interest of fairness and justice, the Commission is of the
opinion that counsel for respondent should be afforded equal oppor-
tunity under the stipulation. The interpretation placed upon the
stipulation by the hearing examiner is in accordance with the general
rule as to such agreements between counsel, namely, that “they should
receive a fair and liberal construction, in harmony with the apparent
intention of the parties and the spirit of justice, and in furtherance
of fair trials upon the merits, rather than a narrow and technical
one, calculated to defeat the purpose of their execution * * * 25
R.C.L. 1095. We find no error in the hearing examiner’s ruling in
question here.

Further, recognizing the evidentiary questions involved, but with-
out ruling thereon, the Commission notes that the hearing examiner
has stated on the record that he would rule on a witness-by-witness
basis and would restrict as far as possible the testimony to “conversa-
tions which took place at or about the time of the happening of the
thing which is at issue * * *.” (Tr. 2359). It must be assumed, there-
fore, that the record will be protected.

In view of the foregoing consideration, the appeal of counsel sup-
porting the complaint will be denied.

ORDER DENYING INTERLOCUTORY APPEAL

This matter having come on to be heard by the Commission upon
the appeal of counsel supporting the complaint from a ruling made
by the hearing examiner on the record on March 26, 1957, inter-
preting and applying a stipulation entered of record February 15,
1956, by and between counsel supporting the complaint and counsel
for respondent, and upon briefs of counsel in support of, and in op-
position to, said appeal; and

The Commission having determined, for the reasons appearing in
the accompanying opinion, that the ruling appealed from was cor-
rect:

It is ordered, That the appeal of counsel supporting the complaint
be, and it hereby is, denied.

MAURICE J. FEIL ET AL. TRADING AS THE ENURTONE
CO. Docket 6564. Order and opinion, June 21, 1957.
Order denying respondents’ interlocutory appeal from hearing examiner’s grant-

ing of complaint counsel’s motion to amend original complaint, striking
exhibits and section of transcript, and directing trial de novo.
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ON INTERLOCUTORY APPEAL
FROM RULINGS OF THE HEARING EXAMINER

By Ax~pErson, Commissioner:

At a hearing held on May 6, 1957, the hearing examiner granted
a motion of counsel in support of the complaint for an amendment
of the complaint. At the same time he ordered stricken from the
record Commission’s Exhibits 1 to 13, inclusive, and pages 1 through
69 of the transcript of testimony. From these rulings the respondents
have appealed.

The complaint as originally issued alleges that the respondents
have represented that the use of their device will stop bed-wetting
and correct the bed-wetting habit in all cases. In controverting the
truth of these representations, paragraph 5 alleges, among other
things, that said device in fact will not be effective in stopping bed-
wetting or correcting the bed-wetting habit, “except in cases of
functional bed-wetting not involving organic defects or diseases.”
Thus, while attacking the representations concerning the efficacy of
the respondents’ device, the complaint expressly excepts from attack
cases of functional enuresis not involving organic defects or diseases.

After the present counsel in support of the complaint was assigned
to the case, he learned that the expert witnesses to be called in support
of the complaint were prepared to testify not only that an instrument
such as the respondents’ device is ineffective in cases of bed-wetting
caused by organic defects or diseases, but also that it is ineffective in
cases of functional bed-wetting involving emotional disturbances.
In order to conform the allegations of the complaint with this an-
ticipated testimony, a statement of which had been furnished to
counsel for the respondents, counsel in support of the complaint
moved for an amendment, which the hearing examiner, over the ob-
jection of counsel for the respondents, allowed.

According to the transcript, counsel in support of the complaint
requested the amendment in these words:

Delete the period at the end of paragraph § and add the following: ‘“or in
cases of functional bed-wetting involving emotional tensions.”

As so charged, paragraph 5 of the complaint would read as follows:

The said representations were and are false, misleading and deceptive. In
truth and in faet, the use of said device will not be effective in stopping bed-
wetting or correcting the bed-wetting habit, except in cases of functional
bed-wetting not involving organic defects or diseases or in cases of functional
bed-wetting involving emotional tension.

This, obviously, is not the result that was intended. It is clear

from the record that the purpose of counsel in support of the com-
plaint was to amend the complaint so that it would allege that the
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respondents’ device will not be effective in cases of functional bed-
wetting due to emotional disturbances as well as in cases due to
organic defects or diseases. It is equally clear that it was the inten-
tion of the hearing examiner to allow such an amendment; and the
fact that counsel for the respondents likewise so understood the
amendment is shown by his vigorous objection stated on the record
and the answer he has now filed to the complaint as amended. The
Commission, therefore, interprets the hearing examiner’s ruling con-
cerning the amendment to have been that paragraph 5 of the com-
plaint is amended to read as follows:

Paragraph Five: The said representations were and are false, misleading
and deceptive. In truth and in fact, the use of said device will not be effective
in stopping bed-wetting or correcting the bed-wetting habit in cases involving
organic defects or diseases or in cases of functional bed-wetting involving
emotional tensions.

Under the complaint as thus amended, the efficacy of the respond-
ents’ device in cases of functional enuresis due to emotional dis-
turbances is clearly questioned. It appears, however, that certain
of the exhibits theretofore received in evidence had been offered and
recelved pursuant to a stipulation between counsel in which it was ex-
pressly recognized that the value of the device in cases of functional
enuresis was not in issue. In view of the fact that this was no longer
true, the examiner, after allowing the amendment, ruled that these
exhibits and all of the testimony with respect to them be stricken
from the record. The effect of this ruling was to direct a trial de
novo.

The respondents do not in their appeal question the authority of
the hearing examiner to allow an amendment to a complaint or to
strike from the record exhibits and testimony. Their position is,
rather, that the examiner, in allowing the amendment and striking
the exhibits and testimony here abused his discretion. This is
true, the respondents argue, because the case has been long pending
in a status in which the sole issue framed has been whether or not
respondents’ device is effective in cases of enuresis involving organic
defects or diseases. Respondents contend that the scope of the
issues was so narrowed as not to bring into issue cases of functional
enuresis and that this was with the full understanding and agree-
ment of counsel for both sides and the hearing examiner. Respond-
ents in this appeal, in effect, argue that allowing amendment of the
complaint operates to their prejudice.

Counsel supporting the complaint, as previously indicated, has
furnished respondents’ counsel with a statement of anticipated testi-
mony, including testimony to the effect that respondents’ device will
not be effective in functional cases of enuresis involving emotional
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tensions. Counsel supporting the complaint was not informed of
the nature of this testimony, or that it would be available, until
the statement in question was being prepared.

Counsel for respondents is thus upon full notice as to what is
involved in this proceeding under the complaint as amended and,
in fact, is apprised now as to what to cross examine upon when
witnesses are presented.

The hearing examiner is expressly authorized by § 3.9 of the
Commission’s Rules of Practice to permit amendment of pleadings
if and whenever determination of a controversy on the merits will
be facilitated thereby. He is especially enjoined when so acting to
proceed upon such conditions as are necessary to avoid prejudicing
the public interest and the rights of the parties and provided the
amendment allowed is reasonably within the scope of the proceeding
initiated by the original complaint,

The Commission is of the opinion that the hearing examiner, in
permitting the amendment of the complaint here involved, acted
strictly in accordance with the terms of, and pursuant to the pro-
cedures prescribed by the rules of practice. His ruling does not
prejudice any substantial rights of the respondents and clearly sub-
serves expeditious presentation of the case on the merits. The gist
of the action, or subject of controversy, remains essentially the same.
The amendment of the complaint allowed clearly is reasonably
within the scope of the proceeding initiated by the original
complaint.

As to the hearing examiner’s action in striking pages 1 through
69 of the testimony and Commission Exhibits 1 through 13, we
likewise find no abuse of discretion there; although the Commission
feels that Exhibit 13 and testimony relevant to it possibly could
have been retained in the record. Exhibit 13 is the device involved
in this proceeding and the testimony relevant to it is in explanation
of its methods of operation. Neither was involved in the stipula-
tions which appear to have been the basis for the hearing examiner’s
action in striking the aforesaid testimony and exhibits. The hear-
ing examiner indicated on the record, however, that the amendment
of the complaint was of such a nature that, in order fully to pre-
serve respondents’ rights, it would be better to place the proceeding
on the basis of trial de novo rather than retain in the record any of
the exhibits or evidence theretofore adduced. In the circumstances,
the Commission is of the opinion that his action was in every sense
correct and equitable and directed to a just result.

In view of the foregoing considerations, the Commission is of the
opinion that respondents’ appeal is without merit and should be
denied.
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ORDER DENYING INTERLOCUTORY APPEAL

The respondents having filed an interlocutory appeal from the
hearing examiner’s rulings of May 6, 1957, made in open hearing,
granting the motion of counsel supporting the complaint to amend
the original complaint and, on his own motion, striking Exhibits
1-13, inclusive, and pages 1 through 69 of the transcript and order-
ing that the matter proceed de novo; and

The Commission, for reasons stated in its accompanying opinion,
having concluded that said appeal should not be granted:

It i3 ordered, That respondents’ appeal be, and the same hereby is,
denied.






