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Ix v MATTER OF
J. H. FILBERT, INC.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 2(d) OF THE CLAYTON ACT

Docket 6467. Complaint, Nov. 21, 1955—Decision Sept. 19, 1957

Order requiring a Baltimore manufacturer of food products—principally salad
dressing and oleomargarine sold under the trade name “Mrs. Filbert’s”—
with annual sales of approximately $16,000,000, to cease violating Sec. 2(d)
of the Clayton Act by such practices as paying sums of money to a Phila-
delphia food chain as compensation or allowance for advertising furnished
in connection with the sale of its products, while not making any allow-
ance available on proportionally equal terms to competitors of the chain.

Mr. Andrew C. Goodhope and Mr. Fredric T. Suss for the

Commission.
Mr. Nathan Patz, of Baltimore, Md., for respondent.

InrTian DEecrsioN BY Frank Hrer, HEarine EXAMINER

Complaint herein, issued November 21, 1955, charged respond-
ent with having paid advertising or promotional allowances for
services to some of its customers without making such payments
available on proportionally equal terms to all of its other customers
competing in the resale of respondent’s products with the recipients
in violation of Section 2(d) of the Clayton Act (15 U.S.C. 13).
After service of the complaint, various motions by respondent were
made and ruled on and thereupon, on January 24, 1956, respondent
filed its answer admitting deseriptive and jurisdictional facts, ad-
mitting the payment of various allowances, but only for valuable
services performed in good faith, and alleging availability and pro-
portionally equal treatment of all its customers. Thereafter, six
hearings were held in Baltimore, Maryland, four for the reception
of evidence supporting the charge, and two for respondent’s defense,
at which 29 witnesses testified for a total of 610 pages of transcript,
and at which 27 exhibits were received as supporting the charge
and 14 exhibits in defense thereof. Thereafter, all counsel filed with
the hearing examiner proposed findings and conclusions of law, on
consideration of which, together with the entire record herein, said
hearing examiner makes the following:

FINDINGS OF FACT

1. Respondent J. H. Filbert, Inc., is a corporation organized, ex-
isting and doing business under and by virtue of the laws of the
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State of Maryland, with its office and principal place of business
located at 3701 Southwestern Boulevard, Baltimore, Maryland.

2. Respondent is now and has been engaged in manufacturing,
selling and distributing a number of food products, principally
salad dressing and oleomargarine which are sold under the trade
name “Mrs. Filbert’s.” Respondent’s total sales of all products are
substantial, being approximately $16,000,000 per year.

3. In the course and conduct of its business, respondent has en-
gaged in commerce, as “commerce” is defined in the Clayton Act
as amended. Respondent ships its products, or causes them to be
transported, from its principal place of business in the State of
Maryland to customers located in the same state and other states
of the United States and the District of Columbia.

4. Prior to 1950 respondent, in order to promote the retail sale
to consumers of its products, drew up printed contracts to be en-
tered into by it with its customers providing for payment by re-
spondent to such customers of an advertising allowance of 14¢ per
pound of margarine purchased for resale by such customers, or 8%
of dollar purchases of mayonnaise and beverage syrups, toward the
cost. of a monthly handbill or newspaper advertisement by the cus-
tomer of such product if the name and the price thereof occupied
at least one inch space; equaled, or exceeded the space used for any
competitive brand in the same advertisement, and proof of such
advertisements was submitted to respondent. These contracts are
referred to by respondent, and by all counsel throughout this case,
as respondent’s regular cooperative advertising agreements.

5. On their face, there is nothing therein to suggest a violation of
the charging statute. The base selected is measurable, capable of
being proportionalized, within the reach of, and capable of being
used by all of respondent’s customers, is definitely and understand-
ably stated, and each applies to products which are competitively
different. There is no attack here on these contracts or their terms
as such. The attack is under that part of Clayton’s Section 2(d)
which reads “unless such payment or consideration is available * * *
to all other customers * * *” and the construction thereof by the
Commission in Kay Windsor Frocks, Inc., et al, Docket 5735, and
Henry Rosenfeld, Inc., et al, Docket 6212, to mean that this re-
quires an affirmative offering of any plan or contract by respondent
to each of its customers competitively engaged in the resale of its
products. In other words, counsel in support of the complaint
contends that respondent. did not, as required, offer its participation
contracts to all such customers.

6. The record on this point is substantially confined to the Balti-
more trading area, and to the year 1954, and the first six months
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of 1955, and shows that in that area, and in that time, respondent
had an estimate of 2,500 customers to only 76 of whom, according
to respondent’s account books, it made advertising allowances for
1954, and to only 79 of whom it paid such allowance in the first six
months of 1955. This lopsided proportion, however, is no proof by
itself of failure to offer, particularly in view of respondent’s in-
sistence that all were offered, because respondent’s duty under the
law is fully discharged if it affirmatively offers the contracts here
involved. Opportunity to share is all the law seeks on that point,

7. To prove his contention, counsel supporting the complaint took
the testimony of eleven witnesses who either owned or worked for
the owners of Baltimore groceries, all of whom were either quite
positive that neither respondent’s driver-salesmen, making weekly
or biweekly calls, or any other employees of respondent, made either
payments or offers of respondent’s regular cooperative advertising
allowances, or else could not recall any such payments or offers.
All of these witnesses testified they were in competition in con-
sumer resale of respondent’s products, with Food Fair Stores, Inc.,
or some other chain store recipient of advertising allowances from
respondent, or stated facts such as physical proximity, common
shoppers, etc., from which such competition could be reasonably
inferred.

8. One of these positive grocers, on recall by respondent as its
own witness, admitted, when confronted therewith, his signature on
one of the contracts he had previously testified he never saw or
heard of. Respondent’s driver-salesman who serviced this witness’
store testified specifically that he had repeated offered such con-
tracts to the witness.

9. Another of these positive witnesses, when recalled by respond-
ent, completely recanted his previous testimony with the flippant
explanation that he was only “kidding,” previously. Lacking con-
tempt power, the hearing examiner was unable to give him the thirty
days indicated to ponder on, and in the future, avoid such a cavalier
attitude roward oath and this proceeding, and can do no more than
reject his rambling recital for complete lack of credibility.

10. Two more of these witnesses admitted on cross-examination
that respondent’s driver-salesman had told them that if they, the
witnesses, would put out handbills respondent would pay part of the
cost. This is corroborated by the driver-salesman referred to, in
greater detail as to the offer.

11. Two additional, quite positive, such witnesses, both of whom
worked in two of a five store chain or group under common owner-
ship, were flatly contradicted by another employee who testified he
was offered respondent’s contracts by its driver-salesman and its
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then supervisor, both of whom he identified in the hearing room,
but that the offer was refused because the store group did no ad-
vertising. This was corroborated by the testimony of the two em-
_ployees of respondent involved.

12. A seventh such witness was flatly contradicted by his em-
ployer, who testified the witness had no authority to discuss such
matters, that he the owner, and his son, were offered these contracts
by respondent’s driver-salesman and that the offer was refused be-
cause the owner did no advertising and was not interested in doing
any.

13. Of the remaining four witnesses, three were not positive as to
no payment and no offer, but stated simply that they could not
recall any. The last of the eleven witnesses was positive in his
assertion. In each case, respondent’s driver-salesman servicing that
store was positive that respondent’s regular cooperative advertising
allowance contracts were offered to each of them, but refused be-
cause that particular store did no advertising and had no desire to
do so. The first three of these remaining four witnesses appeared
to the hearing examiner to be unsteady in their negative recollec-
tion, and from his observation of them all, the nature of the trans-
actions, the disinterest in advertising, even discounting for obvious
interest in this issue, the testimony of respondent’s driver-salesmen,
the conclusion is that the evidence of failure to offer affirmatively
respondent’s regular cooperative advertising contracts to all of its
customers is unsubstantial, unreliable and lacks probative value.

14. This rejection of testimony of past recollection of a negative
does not mean that the testimony of most of these witnesses as to
current events is similarly rejected. There is a vast and obvious
difference in the probative value of a witness’ present recollection of
what did not happen in the past, and his recital of present facts—
such as where his grocery is located, what he sells therein, to whom,
its physical proximity to competitors, and who those competitors are.

Added to the above, are the facts testified to by respondent’s offi-
cials and two former and one present driver-salesmen that it was,
and is, the fixed policy of respondent to obtain as many of these
cooperative advertising contracts with its customers as it could, that
they were to be aggressively offered to all, that driver-salesmen were
periodically and repeatedly instructed to do so, that the latter, work-
ing on salary and commission, had an incentive to do so, because of
the anticipated increased sales volume, and that each driver-salesman
carried a supply of forms on his truck.

15. The conclusionary finding, therefore, is that, on this record
respondent’s regular cooperative advertising allowance contracts,
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offered, entered into and carried out, as above described, do not vio-
late the statute charged. ‘

16. Respondent’s advertising allowance practices are under addi-
tional attack in this proceeding because of its payments to the Food
Fair Stores, Inc. The record shows that in 1954 respondent paid to
Food Fair Stores, Inc., a supermarket chain incorporated in Penn-
sylvania conducting an integrated interstate operation, $3,412.25 and
in the first six months of 1955, $1,955.61 on its regular cooperative
advertising contracts which it had with Food Fair Stores, Inc., as
generally described above, but that in addition it paid Food Fair
Stores, Inc. for the same periods $1,250 and $1,350 respectively, for
special sales promotions of the Food Fair Stores, Inc.

17. In the spring of each year, the latter stages what it calls
“Spectacular Anniversary Celebrations” accompanied by saturation
advertising—newspaper, radio and television—of the products which
it has for sale, their prices and brand names, and the bargains ob-
tainable for that limited period only. Food Fair Stores, Inc. ac-
tively solicits financial subsidization by its suppliers in this adver-
tising by form letters, enclosing a number of form contracts in
blank, the latter varying in cost to the supplier directly to adver-
tising promised. Respondent executed several of these contracts
with Food Fair Stores, Inc. covering its various products and paid
the amounts indicated above in paragraph 16 in the years 1954 and
1955. The record is clear that these payments were not proportion-
alized by respondent among.its other customers competitively en-
gaged in the resale of respondent’s various products with the recipi-
ent. Wherefore the claim that Clayton’s Section 2(d) was violated.

18. By way of defense, several contentions are advanced. First,
it is asserted that the charging statute does not apply to respondent
in this situation in that the Anniversary Sale plans were the pur-
chaser’s—Food Fair Stores, Inc——in origination, solicitation and
operation; that any duty to proportionalize was on it, not on re-
spondent, that the latter had its own cooperative advertising allow-
ance plans, and is responsible for none other. This same contention
of counsel, and this same attitude of the respondent, and its officials,
have been urged in other proceedings analagous, if not the same, as
this one; and this same hearing examiner therein ruled that when
a supplier “participates” in, or contracts with a purchaser for adver-
tising services and payments therefor, the supplier thereby adopts
such purchaser-originated and purchaser-promoted or selicited plan
as the supplier’s own and must comply in all respects therein with
the governing statute, regardless of whether or not such supplier
already has his own plan or contracts. There has been no reversal

J
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as yet of such ruling and, on this record, this hearing examiner sees
no reason to rule otherwise. To do so would provide a convenient
and easy escape hatch to the prohibitions of the charging statute.
It would, indeed, be then very simple for a supplier, desiring to
favor certain of his larger or most aggressive customers, for the best
of commercial or selfish reasons, to have no plan, and simply let such
intended favorees draw up one, accept it, pay under it, and leave the
vast majority of his customers unsubsidized. This would most cer-
tainly emasculate the statute and thwart the will of Congress—
which clearly was to insure proportional equality of share by all
customers of a supplier’s advertising handouts. The contention is
rejected.

19. Respondent’s second contention is that when solicited to par-
ticipate in Food Fair's yearly extravaganza, it first determined
whether the proffered promotion was worth the charge therefor to
it. In view of the varying charges for the varying costs, apparently
an affirmative decision was largely routine. Then respondent ascer-
tained whether or not competitive margarines, mayonnaises, salad
dressings, etc., were participating—being promoted. If so, and they
always were, then respondent felt it had to enter into a contract to
meet this competition—in other words, an invocation of Clayton’s
Section 2(b) as to defense to the charged violation of Section 2(d).
The Commission having already explicitly ruled in Henry Rosen-
feld, Inc., D. 6212, that Section 2(b) is not available as a defense
to a charge of violation of Section 2(d) of the Clayton Act, this
contention is rejected without further discussion.

20. Respondent’s third contention is far more serious. Despite its
admission in its answer that “In the course and conduct of its busi-
ness, respondent has engaged in commerce, as ‘commerce’ is defined
in the Clayton Act, as amended * * *7 respondent asserts a lack
of jurisdiction of this proceeding because of a lack of proof of these
specific activities being in interstate commerce. Its position in gist
is that notwithstanding that it and Food Fair Storves, Inc. are both
engaged in commerce in their general operations, that for jurisdic-
tion to exist in this proceeding. counsel supporting the complaint
must. show that the challenged pavments were made to recipients
located or operating in states other than Maryland, and secondly,
that such out of state recipient must be shown to be in competition
with non-recipient customers of respondent and that these two ele-
ments must co-exist. More specifically, respondent asserts that no
pavments have been shown to have been made to Food Fair Stores,
Inc., except in the Baltimore and Philadelphia metropolitan areas—
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that in the former, there is no commerce, that in the latter, there is
no competition shown to exist between the recipient Food Fair
Stores, Inc. and any non-recipient.

21. Factually, the situation is that respondent is, as a whole, en-
gaged in interstate commerce with its plant in Baltimore, Maryland.
Food Fair Stores, Inc., a Pennsylvania corporation with headquar-
ters at Philadelphia but with branches in other states, is likewise
engaged in interstate commerce, buying products from many sup-
pliers located in various states and reselling them to consumers
“through 216 supermarkets located from New York to Florida, with
average annual sales per store being $2,000,000. In the Washington
metropolitan area, respondent sells to only two customers—the Mann
Company, a distributor—and Safeway Stores, a supermarket chain,
reselling to consumers. There is no evidence of any sales to Food
Fair Stores, Inc. in this area or any payment of advertising allow-
ances. Fence, there is no showing of either commerce, or competition
between recipient and non-recipients. In the Philadelphia area, re-
spondent has only three customers—Food Fair Stores, Inc., a retailer,
Stanley Marvel, a Philadelphia distributor, and Ernest Nicholls, a
Trenton, New Jersey distributor. Neither of these presumably com-
pete with Food Fair Stores, Inc. in the resale of respondent’s prod-
ucts—at least, there is no such showing. Nor is there in the record
any list of the retailers to whom any of these distributors resell.
Respondent does, of course, ship its products to the Philadelphia
warehouse of Food Fair Stores, Inc. in the regular course of busi-
ness, and did pay to the latter $700 in 1954 and 1955 as an adver-
tising allowance for the Anniversary sale. So we have merchandise
sold and payments made by respondent in commerce, but no showing
of competition between the recipient, Food Fair Stores, Inc. and any
non-recipient. In the Baltimore area. such competition is amply
shown, but obviously there is no commerce. Payment was made, and
goods shipped, from respondent’s Baltimore office and warehouse to
Food Fair Stores, Inc’s office and warehouse, which for buving and
advertiging purposes, 1s autonomous.

22, No case has been cited, and none has been found, which would
sustain the jurisdiction asserted here. I¥ull Federal jurisdiction for
anti-trust purposes has been held to reach local transactions where
digseriminatory sales have been made to purchasers who compete in
Interstate commerce, where local trade has been restrained through
utilization of interstate mechanisms, where the local restraint has a
restrictive effect on the free flow of interstate commerce, or where
local prices are fixed by interstate commercial transactions. Corn
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Products Refining Co. vs. F.T.C. 324 T.S. 726; Lorain Journal Co.
vs. U.S. 842 U.S. 148; Wickard vs. Fulburn 317 U.S. 111; U.S. vs.
Frankfort Distilleries 824 U.S. 293; but the record here is factnally
deficient in bringing this situation within the logical orbit of any
of those cases. Nor does Moore vs. Mead’s Fine Bread Company,
348 U.S. 115 aid the claimed jurisdiction here. The court’s holding
there, obviously turned on the use of the profits from an interstate
operation being used for the proven purpose and result of financing
the driving of a local competitor out of business through ruinous
and discriminatory price cutting. There is no evidence in this rec-
ord of such design, scheme, use, or result.

Several other points raised by counsel for respondent remain for
disposition. The latter requests a finding of fact that his client had
no intention to violate the charging statute. Intent is immaterial.
Similar request for a finding of acting in good faith throughout is
denied for the same reason. Similarly denied is a request to find
that the services contracted for from Food Fair Stores, Inc., ex-
ceeded in value their cost. Respondent’s counsel also requests a find-
ing that the practices hereinabove found have existed for many years
and were known, or should have been known, to the Federal Trade
Commission, but without action from it until now. The statutory
discretion of the Commission makes this wholly immaterial, and this
hearing examiner has no power, statutory, delegated, or implied, to
assess an abuse of administrative discretion by the Commission.

23. The conclusory finding, therefore, is that there is no substan-
tial evidence of the statutorily prescribed prerequisites of jurisdic-
tion under the charge.

CONCLUSION

There being no jurisdiction, this proceeding must be dismissed and
respondent’s motion to that effect is granted.

ORDER

1t is ordered, That respondent J. H. Filbert, Inc., a corporation,
its officers, employees, agents, and representatives, directly or through
any corporate or other device, in or in connection with the sale of
food products in commerce, as “commerce” is defined in the Clayton
Act, as amended, do forthwith cease and desist from :

Making or contracting to make, to or for the benefit of Food Fair
Stores, Inc., or any other customer, any payment of anything of
value as compensation or in consideration for advertising or other
services or facilities furnished by or through such customer, in
connection with the handling, offering for resale, or resale of the
respondent’s products, unless such payment is affirmatively offered
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or otherwise made available on proportionally equal terms to all
other customers competing in the distribution or resale of such
products.

OPINION OF THE COMMISSION

By Tarr, Commissioner:

The complaint in this proceeding charges, in effect, that the re-
spondent has paid promotional allowances to some of its customers
who engaged in the resale of its products, which payments were not
made available on proportionally equal terms to its other customers
who compete with recipients cf those allowances in the resale of
respondent’s products. The respondent’s acts and practices in the
latter respect were alleged to be in violation of subsection (d) of
Section 2 of the Clayton Act, as amended by the Robinson-Patman
Act.

In the initial decision, filed March 1, 1957, the hearing examiner
found that there was “no substantial evidence of the statutorily
prescribed prerequisites of jurisdiction” and ordered that the com-
plaint be dismissed. Counsel supporting the complaint have ap-
pealed from this decision. The case has been submitted on briefs
alone, neither side having requested oral argument.

In addition to argument on the question of jurisdiction, respond-
ent urges the Commission to consider also certain “additional de-
fenses and contentions” raised unsuccessfully by the respondent in
the proceedings before the hearing examiner. Counsel supporting
the complaint have moved to strike from respondent’s answering
brief all references to any matters not raised in the appeal brief,
citing Section 3.22 of the Commission’s Rules of Practice.

Respondent J. H. Filbert, Inc., is a Maryland corporation with its
office and principal place of business at 8701 Southwestern Boule-
vard, Baltimore, Maryland. :

Respondent manufactures, sells, and distributes food products,
including margarine, salad dressing, and beverage syrups under the
trade name “Mrs. Filbert’s.” Respondent’s sales of all products total
approximately $16,000,000 per year.

Respondent sells its products to independent retail grocers, to
grocery distributors, and to chain store retail grocers, including
Food Fair Stores, Inc., a Pennsylvania corporation with its main
office and warehouse at 2223 II. Allegheny Avenue, Philadelphia,
Pennsylvania. During 1954, respondent paid $1250 as “special” al-
lowances to Food Fair for advertising respondent’s products in
anniversary sales promotions by Food Fair. During the first six
months of 1955, respondent paid $1850 to Food Fair for like pro-
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motions. These payments were made pursuant to contracts between
respondent and Food TFair.

Section 2(d) of the Clayton Act, as amended, provides:

That it shall be unlawful for any person engaged in commerce to pay or
contract for the payment of anything of value to or for the benefit of a cus-
tomer of such person in the course of such commerce as compensation or in
consideration for any services or facilities furnished by or through such cus-
tomer in connection with the processing, handling, sale, or offering for sale of
any products or commedities manufactured, sold, or offered for sale by such
person, unless such payment or consideration iz available on proportionally
equal terms to all other customers competing in the distribution of such prod-
ucts or commodities.

Respondent’s answer admitted, and the hearing examiner found:

In the course and conduct of its business, respondent has engaged in com-
merce, as “commerce” is defined in the Clayton Act as amended. Respondent
ships its products, or causes them to be transported, from its principal place
of business in the State of Maryland to customers located in the same state
and other States of the United States and the District of Columbia.

The record shows that during 1954 and the first six months of
1955, the respondent sold its products to American Stores, Food
Fair. and Schreiber Brothers in Baltimore, to the Mann Company
and Safeway Stores in Washington, to American Stores and Stanley
Marvel in Philadelphia, and to Ernest Nicholls in Trenton, New
Jersey. In addition, respondent sold its products through route
salesmen truck driver emplovees to some 2500 retail stores, which in
1956 included 17 establishments in the District of Columbia, one in
Mercersberg, Pennsylvania, and one in Long Island City, New York,
as well as to 15 Food Fair stores in Baltimore and its suburbs.
Generally, these route salesmen carried a full line of respondent’s
products, but delivery to Food Fair stores was of margarine only.
Delivery of respondent’s other products, as well as margarine, was
made to Food Fair's Baltimore warehouse, which in 1955 serviced
36 Food Fair stores in Maryland and Pennsylvania. Respondent’s
products were also sold by 66 Food Fair stores in Pennsylvania,
New Jersey, and Delaware, serviced by Food IFair's Philadelphia
warehouse.

-Competition in the distribution of respondent’s products was
shown to exist between Food Fair outlets in Baltimore and inde-
pendent retailers who were customers of respondent in Baltimore.!
Allowances for advertising of the type granted to Food Fair were

1 That these customers were engaged only in intrastate commerce is no bar to a find-
ing of a violatlon of Section 2(d). The statute includes no such requirement. For re-
lated cases see Moore v. Mead’s Fine Bread Company, 348 U.S. 115 (1954) (Section
2(a)); Sun Cosmetic Shoppe v. Elizabeth Arden Sales Corp., 178 F. 2d 150 (2d Cir.
1949) (Section 2(e)).
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not made available on proportionally equal terms to these customers
competing with Food Fair in the distribution of respondent’s
products.?

It is clear (1) that respondent is engaged in commerce, (2) that
respondent has contracted for and made payments to a customer for
advertising provided by such customer in connection with the sale
of respondent’s products, and (3) that such payments were not
available on proportionally equal terms to all other customers com-
peting in the distribution of respondent’s products.

The issne here is: were these “special” payments “in the course of
such commerce,” le., the “commerce” in which respondent is “en-
gaged,” as specified in the statute? We believe they were.

Respondent’s brief submits “that there are two issues to be passed
upon, that both of them are those which were specifically ruled upon
by the Examiner adversely to the complaint and that they are suc-
cinetly presented by these inquiries:

“1. Did the separate and independent payment to Food Fair
Stores, Inc., in the Baltimore area, involve interstate commerce
within the meaning of the statute, when the Respondent’s produc-
tion for. delivery and sale, as well as such payment, to Food Fair
Stores, Inc., were all made entirely and independently and for ex-
clusive use within the State of Maryland?

“2. Did the separate and independent payment to Food Fair
Stores, Inc., in and for the exclusive use of the Philadelphia area,
in which area the Respondent had no other competing customer with
Food Fair Stores, Inc., violate the statute involved ?”

Such a statement of the issues is consistent with the hearing ex-
aminer’s conclusion. He stated, “So [in Philadelphia] we have
merchandise sold and pavments made by respondent in commerce,
but no showing of competition between the recipient, Food Fair
Stores, Inc., and any non-recipient. In the Baltimore area, such
competition is amply shown, but obviously there is no commerce.”

We must decline to restrict ourselves to this fragmented view of
either respondent’s or Food Fair’s business in a “nice and technical
inquiry into the non-interstate character of some of its necessary
incidents and facilities when considered alone and without reference
to their association with the movement of which they were an essen-
tial but subordinate part.” Stafford v. Wallace, 258 U.S. 495, 519
(1922). Nor does such a view appear consistent with the evidence

in the record.

2 Mr. J. Frederick Diener. respondent’s advertising manager, testified that the **special”
contracts with Food Fair. unlike the regular cooperative advertising contracts, were not
‘“‘proportionalized” on any basis, but were based on *publicity values.”
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Our conclusion that these “special payments” to Food Fair were
made by the respondent in the course of its business in interstate
commerce, part of which includes sales to Food Fair for interstate
distribution, depends on (a) the character of the Food Fair organi-
zation which resells respondent’s products® and (b) the character
of the advertising for which such payments were made,* regardless
of the mere locus of the transactions between the respondent and
Food Fair.

So far as the record shows, all dealing between the respondent and
Food Fair occurred in Baltimore. Except for such margarine as was
delivered to certain Food Fair outlets by respondent’s route salesmen,
delivery of all products was made to Food Fair’s warehouse in Balti-
more.? Contracts for payment for advertising were made as a result
of negotiations betiveen respondent’s officials and Mr. Joseph Rash,
Assistant Secretary of Food Fair Stores, Inc., and Director of Op-
erations of Maryland for Food Fair. Mr. Rash stated “. .. in addi-
tion to my being an oflicer of the company and directing the opera-
tions of our expansion program, I am head buyer of all grocery items
purchased in the Maryland area.”

As the hearing examiner found, Food Fair Stores, Inc., is “a
supermarket chain incorporated in Pennsylvania conducting an énte-
grated interstate operation,” (emphasis supplied) with “headquarters
at Philadelphia but with branches in other states . . ., buying prod-
ucts from many suppliers in various states and reselling them to
consumers through 216 supermarkets located from New York to
Florida, with average annual sales per store being $2,000,000.” Man-
agement of the supermarkets is directed from the organization
headquarters in Philadelphia.

149

3 See Kentucky-Tennessee Light & Power Co. v. Nashwville Coal Co., 37 F. Supp. 728,
736-7 (D.C. Ky. 1941), affirmed 136 TF. 2d 12, 17 (6th Cir. 1943).

4 See Corn Products Refining Co. v. Federal Trade Commission, 324 U.S. 726, 744-5
(1945).

5 The hearing examiner found: ‘‘Respondent does, of course, ship its products to the
Philadelphia warehouse of Food Fair Stores, Inc., in the regular course of business . .."”
This conclusion apparently rested on an examination of the advertising contract which
referred to the Philadelphia warehouse. However, Commission’s Exhibit 1, showing sales
to all customers of respondent in the Baltimore, Washington, and Philadelphia areas,
lists all sales to Food Tair to the Baltimore warehouse. On our view of this case it
makes no difference whether the portion of respondent’s products which Food Fair dis-
tributed from its Philadelphia warehouse were physically delivered by respondent to the
Baltimore warehouse or to the Philadelphia warchouse. See Dahnke-Walker Co. v.
Bondurant, 257 U.S. 282, 290 (1921) ; Lemke v. Farmers Grain Co., 258 U.8. 50 (1922).
This difficulty in determining to which warehouse respondent made such deliveries sug-
gests the “integrated” character of Food Fair's “interstate operation.”

The hearing examiner’'s conclusion that payments were made to the Philadelphia ware-
house appears equally unwarranted. .

6 A Food Fair official testified that department managers in individual Food Fair
Stores may not handle any item not “authorized” by the central management.
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That the payments to Food Fair should be regarded as having
been made “in the course of such commerce” is indicated by the
“special” advertising contracts, some of which were placed in evi-
dence. Commission’s Exhibit 13, “Contract of Participation, 1955
Anniversary Plan,” shows that Food Fair agreed to render adver-
tising and promotion service of respondent’s margarine during a
selected week for which respondent agreed to pay $350 in accordance
with Plan No. 2-B. This plan, headed “1955 Anniversary Plan,
Food Fair Stores, Inc., Philadelphia, Pa., Baltimore Warehouse—
86 Stores,” provides for (1) advertising to be placed in newspapers
in Baltimore, Maryland, and in Carlisle, Columbia, Harrisburg,
Lebanon, and York, Pennsylvania; (2) insertion in circulars to be
distributed “in selected trading areas”; (3) a feature display in every
store; (4) “extra shipments of [respondent’s] product to stores for
displays,” and (5) “pep-up bulletins telling the merits of [respond-
ent’s] product sent to each store manager to insure proper ordering
and display.” 7

Commission’s Exhibit 15, “Plan 2-P,” is part of the contract on
which respondent paid to Food Fair $700 for promotion of respond-
ent’s margarine. The same five promotional services are contracted
for, except that this program is headed “Philadelphia Warehouse—
66 Stores” and provides for advertising in 19 newspapers located in
13 cities in Pennsylvania, 5 cities in New Jersey, and in Wilmington,
Delaware.

In addition, respondent contracted with Food Fair for special ad-
vertising of mayonnaise, salad dressing, and mustard in Baltimore
nevwspapers only, for which respondent paid $300 on May 4, 1955.

All three of these contracts were made on March 22, 1955, by re-
spondent’s advertising manager, Mr. J. Frederick Diener. Payments
were made pursuant to invoices later submitted by Food Fair and
processed by respondent’s advertising department. We believe it
fair to conclude that sales to Food Fair and these payments to Food
Fair were made in the whole course of respondent’s sale and dis-
tribution of its products in interstate commerce.

The motion of counsel supporting the complaint to strike certain
portions of respondent’s brief was properly made. ‘In any event, we
find the hearing examiner dealt fully and correctly with such con-
tentions in paragraphs 18 and 19 and the second part of paragraph
22 in the initial decision, on which we explicitly aflirm his rulings.

7 Respondent’'s records show that on June 14, 1953, respondent paid to Food Fairs
$350 for “Anniversary Sale, Baltimore-York-Harrisburg.”
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In our decision here, we hold, and so find, that the respondent has
contracted for and made payments to Food Fair Stores, Inc., in the
course of commerce in consideration for services and facilities fur-
nished by that customer for promoting the resale of the respondent’s
products. Such payments have not been offered or otherwise been
made available by the respondent on proportionally equal terms to
all other customers of the respondent engaging in the resale of the
respondent’s products in competition with certain of the outlets of
Food Fair Stores, Inc., named in the advertising contracts. It fol-
lows that the respondent’s acts and practices in the latter respect
have been in violation of subsection (d) of Section 2 of the Clayton
Act as amended by the Robinson-Patman Act. The appeal of coun-
sel supporting the complaint is granted accordingly. Rejected, to
the extent that they are contrary hereto, are the findings and recita-
tions contained in paragraph 21, the first part of paragraph 22 and
paragraph 23, together with the initial decision’s legal conclusion
that the complaint herein should be dismissed; and the remaining
findings of the initial decision are adopted hereby. Our order, which
is issuing herewith, contains an order to cease and desist which is
being adopted in lieu of the order contained in the initial decision.

FINAL ORDER

This matter having been heard by the Commission upon the appeal
of counsel supporting the complaint from the initial decision of the
hearing examiner and upon the briefs of counsel, oral argument not
having been requested; and the Commission having rendered its
decision granting said appeal and variously adopting and rejecting
certain findings and conclusions contained in the initial decision as
designated in the Commission’s accompanying opinion and further
directing issuance of an appropriate order in lien of the order con-
tained in the initial decision:

1t is ordered, That the following order be, and it hereby is, sub-
stituted for the order contained in said initial decision:

“It is ordered. That respondent. J. H. Filbert, Inc., a corporation,
its offieers, employees, agents, and representatives, directly or through
any corporate or other device, in or in connection with the sale of
food products in commerce, as “commerce” is defined in the Clayton
Act, as amended, do forthwith cease and desist from:

“Making or contracting to make, to or for the benefit of Food Fair
Stores, Inc., or any other customer, any payment of anything of
value as compensation or in consideration for advertising or other
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services or facilities furnished by or through such customer, in con-
nection with the handling, offering for resale, or resale of the re-
spondent’s products, unless such payment is affirmatively offered or
otherwise made available on proportionally equal terms to all other
customers competing in the distribution or resale of such products.”

It is further ordered, That the respondent shall, within sixty (60)
days after service upon it of this order, file with the Commission a
report, in writing, setting forth in detail the manner and form n
which it has complied with the order to cease and desist.



374: FEDERAL TRADE COMMISSION DECISIONS
Complaint 54 F.T.C.
I~ Tue MATTER OF

POMPEIAN OLIVE OIL CORPORATION

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 2(d) OF THE CLAYTON ACT

Doclet 6468. Complaint, Nov. 21, 1955—Decision, Sept. 20, 1957
Consent order requiring a Baltimore corporation, engaged in selling its “Pom-
peian Olive Oil” through food brokers and direct to large retail chain store
organizations, with sales in 1954 amounting to $1,747,493, to cease violating
Sec. 2(d) of the Clayton Act by paying money to a Philadelphia food
chain as an allowance for advertising, while not making such allowance
available on proportionally equal terms to all competitors of the chain.
Before A/». Frank Hier, hearing examiner.
Mr. Andrew C. Goodhope and Mr. Fredric T. Suss for the Com-
mission.
Mr. Morton J. Hollander, of Baltimore, Md., and Mr. James W.
Cassedy, of Washington, D.C., for respondent.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly described, has violated the provisions of subsection (d)
of Section 2 of the Clayton Act (U.S.C. Title 15, Sec. 13), as
amended by the Robinson-Patman Act, hereby issues its complaint,
stating its charges with respect thereto as follows:

ParserarH 1. Respondent, Pompeian Olive Oil Corporation, is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Maryland, with its office and prin-
cipal place of business located at 4201 Pulaski Highway, Baltimore,
Maryland.

Par. 2. Respondent is now and has been engaged principally in
the business of selling olive oil. Respondent sells its olive oil through
food brokers and direct to large retail chain store organizations. Re-
spondent sells its olive oil under the trade name “Pompeian Olive
0Oil” and sales of such product made by the respondent are substan-
tial, amounting in the year 1954 to $1,747,493.

Par. 8. In the course and conduct of its business, respondent has
engaged in commerce, as “commerce” is defined in the Clayton Act.
Respondent ships its products, or causes them to be transported, from
its principal place of business in the State of Maryland to customers
located in the same and any other states of the United States and

the District of Columbia.



