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Decision 54 F.

IN THE l\1ATTER OF

lCA Y JE"\VELRY STORES, INC. , ET AL.

ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL TRADE COl\Il\HSSION ACT

Docket 6445. Co IIlp la.i.nt, Nov. 1/, 1955-Deci-si.on, Nor. , 1957

('flh~r requiring a corporation furnishing supervision and management services
to a chain of approximately 110 retail jewell'Y stores thl'oughout the
United States, and its wholly owned sales subsidiary, with principal place
of business in 'Vashington , D. , to cease fnlsely representing the usual
retail price of their "Lachine" watches, which sold at retail for $19.75, by
affixing to them price tags ranging from $33.75 to $125 , and by making the
same false representations in advertisements in newspapers.

Frederick 3/ cM am.loS, Esq. for the Commission.
Lord, Day 

&: 

Lord by Charles 1V. 3/e?' ri.tt, Esq.
City and Simon 11inlwwn, Esq. of "\Yashington

spondents. 

of N e'v York
, for re-

INITIAL DECISION BY ROBERT L. PIPER , J-IE"\nING Ex.\l\IINER

STATEMENT OF THE CASE

On November 17, 1955 , the Federal Trade Commission issued its
complaint against ICay Jewelry Stores, Inc., Fairfax Distributing
Company, Cecil D. Kaufmann l Joel S. Kaufmann/ David R. Trattner
Benjamin B. Golding a.nd Simon I-lirshman , individually and as offi-

cers of said corporations (all hereinafter collectiyely called respond-
ents), charging them with the use of unfair methods of competition
and unfair and deceptive acts and practices in c.ommel'ce in viola-
tion of Section 5 of the Federal Trade Commission Act (hereinafter
called the Act), 15 n. c. 41 et seq. Copies of said complaint to-
gether with a notice of hearing "ere duly served upon respondents.

The complaint alleges in substance that respondents , by attncl1ing
price tags to certain watches, falsely represented that such prices
were the usual and regular retail prices when in fact they were not
thereby placing in the hands of retailers a means and instrumen-
tality for deceiving and misleading the purchasing public, and by
the dissemination of certain newspaper advertisements containing
original" prices and savings to be effectuated , falsely represented

such prices to be the regular and usual retail prices and the savings
to be effectuated. Respondents appeared by counsel and fi1ed a

1 Incorrectly referrerl to as Kaufman in the caption of the complaint and other doell-

ments.
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joint ans\ver admitting the corporate commerce and competition
allegations of the complaint, the furnishing of such price tags for
said watches, and the dissemination of said advertisements, but de-
nying all alleged violations of the Act.

Pursuant to notice , hearings were thereafter held before the under-
signed hearing examiner duly designated by the Commission to hear
this proceeding on January 30 , :May 22 , August 13 and 14 , Septem-
ber 18 November 19 and December 3, 1956 in 1Vashington, D.
and Philadelphia , Pennsylvania. All parties were represented 
counsel, participated in the hearings , and afforded full opportunity
to be heard , to examine and cross-examine witnesses, to introduce
evidence pertinent to the issues , to argue orally upon the record and
to file proposed findings of fact, conclusions of law , and orders , to-
gether with reasons therefor. At the conclusion of the case-in-chief
counsel for respondents made several motions to dismiss portions
of the complaint, which motions were denied. All parties waived
oral argument and pursuant to leave granted , thereafter file.d pro-
posed findings of fact , conclusions of law , and orders , together with
reasons in support thereof. An such findings of fact and conclusions
of law proposed by the parties, respectively, not hereinafter specifi-
cally found or concluded , are herewith specifically rejected.

Upon the entire record in the case and from his observations of
the witnesses , the undersigned makes the following:

FINDINGS OF FACT

1. The Business of Respondents

The complaint alleged , respondents admitted , and it is found that
Kay ,JeweJry Stores, Inc. (hereinafter called I(ay), is a Delaware
corporation engaged in the furnishing of supervision and manage-
ment services to a chain of approximately 110 retail stores through-
out the United States in each of which it is the owner of varying
amounts of capital stock. Fairfax Distributing Company (herein-
after called Fairfax), is a Delaware corporation wholly owned and
controlled by Kay. The office and principal place of business of
both Kay and Fairfax is 702 H Street, N."\Y., "\Yashington , D.

Respondents Cecil D. Kaufmann , Joel S. E::aufmann , David R. Tratt-
ner Benjamin B. Golding and Simon Hirshman are oilicers and
directors of I\::ay and direct, formulate and control its policies , acts
and practices. Cecil D. Kaufmann and ,Joel S. Kaufmann are presi-
dent and vice president, respectively, of Fairfax and direct , formu-
late and control its policies , acts and practices. The address of ~lr.

25 V. C. POO7(b).
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Hirshman , Secretary of I\::ay and a practicing-attorney and member
of the District of Columbia Bar, is 917 vVoodward Building, Wash-
ington , D.C. The respective addresses of Benjamin B. Golding and
David R. Trattner are 985 1\1ain Street; Hartford , Connecticut , and
510 Commercial Exchange Building, Los Angeles California. The
address of all other individual respondents is the same as that of
the corporate respondents.

II. Interstate Commerce and Competition

The complaint alleged , respondents admitted as hereinafter quali-
fied , and it is found , that they are now and have been for some years
engaged in the sale and distribution to retail jewelers of jewelry of
all kinds , including watches. ICay does not sell jewelry but fur-
nishes supervisory and management services to the chain of ICay
retail stores located throughout the United States and wholly owns
Fairfax , which purchases and sells jewelery to such stores through-
out the United States.3 Among the watches sold and distributed
b~r respondents have been watches sold and distributed nnder the
trade name "Lachine." The individual respondents did not prl'son-
any participate in the sale and distribution of the Lflchine watches
except in their cnpacity as oflicers and directors of Kay and Fairfax.
In the regular and usual course and conduct of their business , re-

spondents sold and caused to be transported from their place of
business in the District of Columbia said Lachine watches to retail
customers located in other states . ancr In the District of Columbia
for resale to the purchasing public. Respondents maintain and have
maintained a constant and substantial course of trade in watches in
commerce among and between the various states of the United States
and the District of Columbia. In the course and conduct of their
business , respondents h~tVe been at all times mentioned herein in sub-
stantial competition in commerce with other corporations , firms and
individuals likewise engaged in the sale and distribution of watches.

III. The Unlawful Practices

A. The 1 ssu.es

The principal issues in this case are whether respondents , by affix-
ing various price tags to the Lachine watches before selling them to
the public , falsely represented the usual and regular retail prices of

31\11'. Taylor , the general merchandising manager of Ka~' . testified that the managers
of the variouR retail stores took their orders and directions from him. As sole owner
of both Fnirfax and Advertising Associates, Inc., the corporation which prepared the
advertising referred to hereinafter , it cannot be disputed seriously that Kay, as principal
Is responsible for their actions.
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such watches, and by disseminating certain newspaper advertise-
ments containing claimed original prices of said watches and savings
to be effectuated by purchasers , falsely represented the usual and
regular priees of said watches and the savings to be effectuated.

B. The False Representation.s

1. The Preticketed Prices

There is no dispute in the record that respondents caused to 
affixed to the Lachine watches before. they were sold to the public
price tags ranging from $33.75 to $125. , which watches were offered
for sale at $19. , and caused to be disseminated in various news-
papers throughout the country advertisements containing, among
other things , the following statements:

KAY SAVES YOU $14 TO $80
ON FAMOUS WATCHES. ORIG.
$33.75 TO $100 KAY' S PRICE

$19.

The Famous Maker of These Fine Watches has retired from business. He
offered the 90 Kay Jewelry Stores his entire stock of watches at a fraction of
their cost.

\Ve promised not to mention this famous maker s name.

Hespondents conceded the use of the aforesaid price tags and ad-
vertisements but, contrary to the allegations of the complaint , con-
tended that such prices were the usual and regular retail prices and
consequently the represented savings were also truthful and factual.

During October 1954, respondents entered into a contract with
Samuel Lashoff of Philadelphia under the terms of which they pur-
chased his entire stock of Lachine watches , some 4 900 watches and
766 watch movements. :Mr. Lashoff for some years had been engaged
in the business of importing Swiss watches imprinted with his own
trade name "Lachine'~ and selling them wholesale to various retail
outlets in the Philadelphia area. :Mr. Lashoff decided to retire from
the business and sold his entire stock to respondents through Fair-
fax for $34 750. Included in the sale were a number of boxes and
price tags previously used by Mr. Lashoff , with prices ranging from
$27.50 to $125.00.

Among other things, the contract between Lashoff and Fairfax
contained a provision permitting Fairfax for a period of one year

to purchase additional watches from other sources and use the name
Lachine thereon. Pursuant to this provision , respondent purchased
approximately 846 watches from the Gre.ygor vVatch Company of
New York City which were included in the subsequent saJe of the
Lachine .watches to the public. In ~larch ID55 the above- found ad-
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vertisement was run in various newspapers throughout the United

States and respondents , through approximately 65 of the Kay retail
jewelry stores, engaged in the sale to the public of the Lachine
watches, including those purchased from Greygor, at the price of
$19.75 each. R.espondents preticketed the watches purchased from
:Mr. Lashoif with price tags ranging from $33.75 to $125. , and the
watches purchased from Greygor with price tags ranging from
$39.75 to $59.50.

The record establishes that until about 1052 :Mr. Lashoff adver-
tised his Lachine watches for sale by retailers at suggested retail
prices ranging from $27.50 to $100. , and delivered Lachine watches
to his retail customers with price tags aflixed thereto ranging from
$27.50 to $125.00. The lowest suggested retail price of $27.50 ap-
plied to all of the 7-jewel watches sold by ~lr. Lashoff. II1cluded
among the purchase by respondents were approximately 1 360 7-jewel

watehes. The. remainder of the watches and movements purchased
by respondents from Lashoff contained 17 jewels and were pretick-
eted with prices ranging from $45.00 to $125.00. The record estab-
lishes that certain of the prices tagged and advertised were 110t the

usual and regular retail prices of the Lachine watches. Howevel'
even assuming (l,l'g1.lendo that the. usual and regular retail price of
the Lachine 7-jewel watches was $27. , respondents preticketed and
advertised these 7-jewel watches at $33.75. This of course even un-
de.r the assumption was not their usual and regular retail price.
Respondents contend that because they added to such watches a

metal band costing them $2.00 which had a retail value of $6.00 or
more , and :Mr. Lnshotl sold these watches with only straps 01; cords
attached thereto , the retail value of the watches was correspondingly
increased $6.00 or more.

The issue of value was inserted in the ease by counsel supporting
the complaint , who contended that the preticketing not only placed
in the hands of retailers a. means and instrumentality for decei ying
the public as to price but also as to value. The Commission has
held recently in aflirming the undersigned that the issue of value i:'i

irrelevant in a fictitious pricing case.-! As pointed out therein , the
issue of whether respondents have falsely representeel the usual and
regular price of their products has nothing to do with the valuB 

sueh products. Even assuming the value to be equal to the prc-

ticketed price casts no light upon the issue of whether or not such

prices are the usual and regular prices of the products in question.

RlIdh/ Rotll Docket No. 6419 (1956) ; Nctl1.'ille , Inc. Docket No. 6405 (1956), and
cnses cited therein.
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Unfortunfttely in this proceeding, because the complaint alleged that
the fictitious prieing furnished an instrumentality for deception as
to value, as well as price, considerable evidence was received from
both parties concerning value , which upon reflection and for the
reasons stated is found to be irrelevant. No finding is made that
respondents falsely represented the value of their watches or fur-
nished an instrumentality for deception of the public as to such
value.

However, the record clearly establishes that respondents ' pretick-
eted prices were not the usual a.nd reguJar retail prices of the Lachine
watehes. vV11ile the Laehine 7-jewel \yatches may have been sold for
less, the record establishes beyond question that they were never
sold for more than the tieketed price of $27. , and therefore re-
spondents ' representation that the usual and regular price for such
watches was $33.75 was false. The fact that respondents added 
metal band to such watches which may have increased their retail
value to $6.00 or more is no justification or defense for misrepre-
senting that such watches usually and regularly reta.il for $33.75.
This contention is typical of the confusion which arises when the
issues of priee and value are. not distinguished. As previously
found, value is irrelevant. By pretieketing these watches with a
price of $33. , respondents represented to the public that that was
the usual and regular retail price when in truth a.nd in fact such
watches had never been sold at retail for more than $27.50. Al-
though not essential , it is interesting to note that :;\11'. Lashofl' , in
a radio commercial ~ ofl'ered Lachine watches for sale from $27.
to $100.00 including "free" a matching watch band , which would
negate respondents ' argument even if relevant.
Additional evidence was o:tl'ered that other preticketed prices of

the Laehine watches were not the usual and regular prices. One of
the exhibits received in evidence was a Lachine watch preticketed by
respondents at $100.00. As previously found , these price tickets had
been used by 1\lr. Lashoff and furnjshed by him to respondents. The
record establishes that while this was one of )11'. Lashoif's suggested
retail prices , it was not the usual and regular price at which such
watches were sold at retail. Several of 1\11'. Lashofl"s retail cus-
tomers called as witnesses by counsel supporting the complajnt test)-
fled that they sold this watch at prices rang1ng from $50.00 to $75.
but never sold it for $100.00.

Substantially all of the retail jewelers called in support of the

complaint testified that the usual and general practice in this indlls-

(; Comrni!'!':ion Exbibit

-"1-",-
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try in selling watches , including Lachine, was to use a markup re-
ferred to in the trade as "Keystone." 6 Ke)Tstone was defined 
doubling the price paid by the jeweler to the wholesaler. In other
words, if the jeweler paid a wholesaler a price of $50. 00 he normally
would retail the watch at $100.00. The record establishes that the
wholesale price of the watch preticketed $100. 00 by respondents and
Mr. Lashoff was $37. which would result in a Keystone retail price
of $75. 00. Some of the witnesses could not recall the specific prices
at which they had sold various Lachine watches, but testified that
their usual and regular price was ICeystone, or double the amount
they paid for the watch. Lashoff himself testified that while he
normally did not sell his Lachine watches at retail , upon the occa-
sions when he did so he sold them for 20% to 25% off of his tagged
or suggested retail price. 1Vith reference to the watch tagged
$100. this would result in a price of $75. 00 to $80. or approxi-
mately ICeystone.

At no point in the record did ~ir. Lashoff elaim that his tagged
prices were the usual and regular retail prices of Lachine watches
or anything more than suggested retail prices.7 The record estab-
lishes with respect to substantially all of the various models of
Lachine watches purchased by respondents that, based upon LashotI'
price to his retailers , the preticketed price was substantially in ex-
cess of Keystone. Other witnesses called by counsel supporting the
complaint who were qualified as experts on retail prices testified that
the retail price of the particular watch ticketed $100. 00 would vary
from $50. 00 to $85. 00. 'Vhile their testimony would not establish
the usual and regular retail price of Lachine watches , inasmuch as
they never handled or sold them , it tends to corroborate the testi-
mony of the retail jewelers who did sell the Lachine watches. The
foregoing facts , together with the facts previously found concerning
the 7 -jewel Lachine watch , as well as the facts hereinafter found
concerning the Greygor watches, establish that the preticketed prices
used by respondents were not in fact the usual and regular retail
prices of said watches. It is well settled that such fictitious pricing
constitutes an unfair and deceptive practice and an unfair method
of competition which the Commission and the courts repeatedly have
held to be unfair and in violation of the Act.

;; l\lcssn; . L~'nn and Taylor , officia1s of Fairfax find Kay. respectively, and called by
respondents as experts, admitted that the customary markup in the trade was Keystone.7 The record also reveals that Mr. Lashoff told Mr. LYllD that the prices on the tags
were those lit which Mr. Lashoff asked his retailers to sell.

Neuvillc, Inc. Docket No. 6405 (1956): Rudin Roth Docket No. 6419 (1956);
'The 01"lojJ Company, Inc. Docket No. 6184 (1956). and CU8eB cited therein.
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Counsel supporting the complaint also contended that Lashoff'
suggested retail prices were based upon retail prices prevailing in
1951 and the years prior thereto~ and that because lower retail prices
prevailed in 1955 , the use of sueh price tags by respondents falsely
represented the usual and regular retail prices in 1955. 'Vithout
passing upon the merits of this eontention ~ suffice it to say that the
record does not support the factual finding proposed by counsel
supporting the complaint. There is little if any substantial evidence
in the record concerning this alleged price decline. If p.nything, the
record would support a finding that the price of such watches had
not declined.

2. The Advertised Prices and Savings

As previously noted, respondents advertised the Lflchine watch
sale in newspapers throughout the country. Thls advertisement
stated that. these "Famous" watches were originnlly ~;~~;~1.75 to $100.
wpre being sold at $19. , and purchasers saved from 81- 00 to $80.00.
The complaint alleged both representations to be. false. The Com-
mission recently has held that an advertisement snbstantinJly iden-
tical to the words used herein , namely, " Orig. $~j:1.7;~) to 8100. ': \\TflS

a representation that such prices were the usual and reg-ular retail
prices of the product in question.9 For the same reasons set forth
above in connection with the preticketed prices , respondents: fldvel'-

tising representations concerning the usua.l and regular prices of the
watches are false.

In addition , as previously found , the watches included in this pro-
motion were not only those purchased from ~fr. La-shoff but in-
cluded some 846 additional watches purchased from Greygor but
labelled with the Lachine name. The price representations are also
false ,,-ith respect to these watches purchased from Greygor. R.
spondents ' defense with respect to this group of watches has even
less merit than with respect to those purchased from Lashoff. ","ith
respect to Greygor watches, respondents could not even argue that
the prices "ere those usually and regularly charged for Lachine
watches , because they had never been handled by Lashofl' or sold
by his retailers at any price. Respondents could only offer proof
that. the Greygo!' watches were comparable in quality and value to
some of the "ntches in the Lachine line but, as previously found
quality and value are irrelevant to a representation concerning the
usual and regular retail price.

DAmcI' ican Broadloom Ca.rpct Colll-pany, DocJect Xo. G271 (1956).

~12S()77-GO-
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The above-quoted advertisement of respondents which was re-
ceived in eyidence as Commission Exhibit 1 contains a representa-
tion which , while not alleged in the complaint, was patently false
in view of the undisputed facts in the case. The advertisement
refers to all of the ,,-atches on sale as " Famous ",Vatches and also
states

, "

The Famous :Maker of these fine watches has retired from
business. ",Ve promised not to mention this Famous )Iaker s name.
Don t. confuse these with ordinary wate-hes. They are one of the
finest makes in the world today!" The foregoing statements are
obviously untrue ,,-ith respect to the Greygor watches which were
stamped ,,-ith the Lachine name and mingled with the rest of the
",ntches included in the sale. The statements that they were famous
watches secured at a fraction of the.1r cost from a famous maker
who had retired from business

, ,,-

hose name had been promised not
to be mentioned , and that they "'ere not ordinary watches but one
of the finest makes in the ,,-odd

, ,,-

eTe uniformly untrue and false.
As previously found , respondents had secured permission from )lr.
Lashofl' to purchase and label additional ,,-atehes ,,-ith the Lachine
name. This , howeyer, does not make the foregoing representation
any less false. These representations, for reasons not esplaine() in
the record

, "-

eTe not alleged in the complaint nor litigated at the
hearings and accordingly are not in issue herein and are not in-
cluded in the. order hereinafter. J-Io,,-e.ver, they unquestionably
establish the falseness of respondents ' representation as to the usual
and regular price of these watches and the sayings to be efl'ectuated
by the purchasers. Inasnl11ch as neither :\11'. Lashofi' nor respond-
ents had ever sold these particular watches before , any representa-
tion concerning their usual and regular retail price must of neces-
sity he false.

The reference in the achertisement to the original price of these
famous watches , one of the finest makes in the world " obviously

could only refer to those ,,-atches aequired from the "famous maker

,,-

ho hnd retired from business " and eonld not by any stretch of
the ilnagination be truthful representations with respect to watehes

acquirpd from other sources. The recon) establishes that respond-
ents afiixec) price tags ranging from $39.75 to $59.50 to these so-
cnl1ed Lachine watches pureJwsed from Greygor. ,,-itness from
the. Greygor Company called by respondents testified that GreY~:Tor
had never sold tlH~se pnrticl1lnr st~')es to Fairfax before OT' sjnce.
Experts called by counsel supporting the complaint testified that one
of these Greygor ,,'atches received in evidence as an exhibit ,yould
regularly at retail prjces ranging from 81!). !);') to $28. ;")0. Hegarc1Jess
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of at what price Greygor watches would normally retail, respond-
ents representation that the usual and regular retail prices of these
"atches were fro111 $39.75 to $59.50 was false.
The same conclusions apply "ith respect to respondents' repre-

sentations concerning the savings to be effectuated , namely, $14.
to $80.00 per .watch , which merely computes for the customer the
arithmetical differences between the claimed original prices and the
sale priee. Inasmuch as the prices represented as the usual and
regu1a.r price.s have been found to be false , it follows that the rep-
n~sented savings based thereon must also be false. The same facts
which establish the falseness of the representation of the usual and

regular retail price of the Lachine watches establish the claimed
savings to . be false , and the same facts which establish the false-
ness of the representation of prices with respect to the Greygor.
watches equally disprove the claimed savings thereon. N ormany,
of course , representations concerning regular and usual prices refer-
to those prices at which a. respondenfs products are regularly and
usually sold at retail. I-Iere, hm,ever, because respondents had

never previously sold Lfichine watches , and be-cause they hRd ac-

CjllirNl these "niches from the former wholesaler thereof , as made
clear by their advertising, the original usual and regular prices re-
felTed to must of necessity have been those of :Mr. LashofL ""lith
respect to the Greygor watches , the representation ""as doubly false
in that it falsely represented the source as well fiS the usual and
regular retail prices.

C. Respondents ' Contentions. and Defenses

I n addition to denying the false representations previously found
respondents also contend that no order should be issued because the

proceeding is moot inasmuch as al1 of the Lachine watches have

now been sold. This contention is without merit. It is well estab-
lished that even the discontinuance and abandonment of the manu-
factllre and sale of n. product does not deprive the Commission 

its discretion to issue a cease and desist order against future viola-
tions oJ the Act , especially in the absence of a strong shmving that

JO En'l1 I1s"l1l11ing, col1tran" to the (le('i:=;ioJJal Inw. the propriety of the prier tngs nt-
tHchec1 h~' 1'esponclent;; to tlie G1'e~'f!ol' wntclle~, theil' own eyiflE'JJe(' I'e,"pal~. at least ill
Ollt' in",rnllee. tilat ~l1eli priN's WPI'(' ill ('x('('~:=; of 111(' " nsnal antI H' l!nlnl' " pl'iel~S 01' retail
,nl\lf~s contpndel1 1'01' h~' n'spondpnt" 0111' of the Cn' g'ol' wntchp,.; ('ost n'sponl!ents

$) :~.

fI:', J t wa:=; I1ndi":TllltP(l. iIH.'J1J(linf!" p,ill,'ncl' 1'1'11111 1'e8pol1(1('111,, ' witll(,~~t.':=;. tho\ t the

cnsj. onwry mark-Ilp ,,";IS 50';;' h~' tIll' wI1(l1..sakr,.; antI lOO'7~ h \- the 1'etnile1', pIn:=; in some
en~I's nn :Hlditiollal 10' ;;, to ('0,1'1' eill1f'1' t:nes (11' tr:Hll'- ill n 110"-01 n('.-,.;. "\ppl~' inf! this 10

tlw ~) 8. 0;) 1'1',;1111:=; in a l1et of ~-4:!.OO, ~.et res!wlH1ents pl:H' l'd a $55.00 price tag 011 that
Gl'pYI!OI' "- lItl.'ll.
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the practices are not likely to be resumecl.ll Here , respondents have
not discontinued the business of selling watches , and the mere fact
that in all probability they will not again sell Lachine watches
would not in any way prevent them from engaging in the same
type of representations with respect to other watches , now handled
or subsequently acquired.

espondents also contend that because counsel supporting the
complaint offered no proof of participation by the individual re-
spondents in the conduct complained of other than their status as
officers and directors of Kay and Fairfax , any order issued should
not be against such individual respondents. The complaint alleged
and the answer admitted that the individual respondents are officers
and directors of the corporations and direct , formulate and control
their policies, acts and practices. It is well settled that under such
circmnstances the Commission properly may include such individ-
uals in its cease and desist orders.

D. Concluding Findings

preponderance of the reliable, substantial and probative evi-
dence in the entire record convinces the undersigned and accord-
ingly it is found that respondents, by affixing price tags to the
Lachine and Greygor watches in the course and conduct of their
business in commerce, represented that such priees were the usual
and regular retail prices when in truth and in fact such represen-
tations "ere false , misleading and deceptive , and by means of such
practices , place,d in the hands of retailers a means and instrumental-
ity whereby they might deceive and mislead the purchasing public
as to the usual and customary retail prices of respondents ' products.
It is further concluded and found that respondents, by disseminat-
ina in the course and conduct of their business in commerce news-
paper advC'rtisements containing original prices and savings to be
effectuated , represented that such prices were the usual and regular
retail prices and that such savings were available to purehasers
when in truth and in fact such representations "~ere false , mislead-
ing and deceptive.

11 F.l', C, Gooc/lIcal' Th' (f NII/illcr Co.. 304 U, S. ~;)7 (1938): C. Wallacc
75 F, ~f1 7:1B (C. A. 8. 1933) crma-JI(/i.d CU. Y. C.. 1~1 F. ~d 282 (C.A. fi , 1!)41) :
Ylii.lip R. Park 

y. 

13() F. ~d 428 (C. A. D. 19.r:) Gd/i F'. 144 P. ~(l 580
IC.A. 2. HI44) Dec/' I'. C., 152 F. 2c1 G5 (C.A. 2, )H45) .llar/clle JIlC. v. 

:2J() F. 2c1 55G (C.A. 7. 1954).
1~ Standard Erlllcati.on Soci.ct1l v. 1'. 302 U. S. 12 (Jc:n) ; Standard Di.stri/mtors 

F7'. 211 F. 2d 7 (c.A. 2 , )954).
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E. The Effect of the Unla1.v/,ul Practices

The acts and practices of respondents as hereinabove found have
had and now have the tendency and capacity to mislead and deceive
a substantial portion of the purchasing public with respect to the

usnal and regular retail prices of respondents ' watches and thereby
induce the purchase of substantial quantities thereof. As a result
substantial trade in commerce has been and is being unfairly di-
yerted to respondents from their competitors, and substantial in-
jury has been and is being done to competition in commerce.

CONCLUSIONS OF LAW

1. Hespondents are engaged in commerce, and engaged in the
above-found acts and practices in the course and eonduct of their
business in commerce, as "commeree" is defined in the Act.

2. The acts and practices of respondents hereinabove found are
all to the prejudice and injury of the public and of their competi-
tors and constitute unfair methods of competition and unfair and
deceptive acts and practices in commerce, within the intent and
meaning of the Act.

3. As a result of the above-found acts and practices of respond-
ents , substantial injury has been done to competition in commerce.

4. This proceeding is in the public interest and an order to cease
and desist the above- found unlawful practices should issue against.
respondents.

ORDER

1 t is ordered That respondents, Kay Jewelry Stores , Inc. , a cor-
poration , and its officers , and Cecil D. Kaufmann , Joel S. I(aufmann
David R.. Trattner, Benjamin B. Golding and Simon Hirsham, as

officers of said corporation , and Fairfax Distributing Company, a
corporation , and its officers , and Cecil D. I(aufmann and Joel 
I(anfmann , as officers thereof, and respondents ' agents , representa-
tives and employees , directly or through any corporate or other
device , in connection with the offering for sale , sale and distribution
of watches or other merchandise in commerce, as "commerce" is de-
fined in the Act, do forthwith cease and desist from:

1. R,eprese.nting in any manner that certain amounts are the regu-
lar and usual retail prices of merchandise when such amounts are
in excess of the prices at which such merchandise is usually and
regularly sold at retail; and

2. Representing directly or by implication the savings to be ef-
fectuated by purchasers by means of prices represented as the usual
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and regular retail prices of merchandise which are in excess of the
prices at ,rhich sueh merchandise. is usually and regularly sold at
retail , or representing directly or by implication that any savings
are afforded to purchasers of respondents ' merchandise in excess of
those actually afforded.

ON APPEAL FROM IKITIAL DECISION

Per Curiam:

The issues raised on this appeal are esse.ntially the same as those
which were before the Hearing Examiner and considered by him in
his initial dec.ision. ,Ye are of the opinion that there is no error
in his holding that the practiees in question constitute a violation of

Section 5 of the Federal Trade Commission Act and that an order
to cpnse and desist should issue.

Illustrative of misrepresentation of usual and regular price and
savings to purchasers , for instance , is the matter concerning 7 -jewel
watches. From the record it seems clear that many of the watches
involved , namely, those which bore retail price tags of $33.75 and
were advertised by respondents as originally selling at that price
had never sold for more than a retail priee of $27. 50. As empha-
sized by the Hearing Examiner in this connection , the basic issue
presented relates to the "usual and regular price" of the products

rather than to their value. Assuming that the addition of metal
bracelets by respondents would increase the retail value of these
watche. , it is still apparent that the watc.hes had not been sold by
respondents or anyone else for more than a previously preticketed
price of $27. and that there had been establishe.d no original or
usual and regular price of $33.75.

The order of the I-Iefll'ing Examiner does require modific.ation
hm,ever , insofar as it is directed at named re.spondents in their in-
dividual c.apacities as distinguished from their capacities as officers
of the corporate. respondents. The I-Iearing Examiner based his
eonclnsion of individual liability upon the fact that the complaint
alleged and the answer admitted that the individual respondents
are ofhc.ers and directors of the corporations , and that said individ-
uals formulate. , cEred, and control the policies , acts and practices of
the corporate respondents. The rec.ord is devoid of any other evi-
dence or showing of circumstances to support a conclusion that
individual liability should attach.

,Ye do not consider the foregoing facts alone sufficient justifica-
tion in this instance for including the officer respondents as re-

1 cr. In the Matter of American Broadloom Carpet Company. et aI.. Docket No. G271
(HJ5li).
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spondents in their individual capacities~ The Commission has wide
discretion in determining the necessity of attaching individual li-
ability to insure the full effectiveness of an order to cease and desist.
But where there is no record evidence showing justification and
where "no other circumstances appear pointing to the necessity of
directing the order against these parties in their individual as clis-
tinguished from their official eapacities " 2. their inclusion as incli-
viduals should not be approved.

As modifie.d in accordance with this opinion , the initial decision is
adopted as the decision of the Commission. An appropriate order
will be entered.

FINAL ORDER

This matter having been heard by the Commission upon respond-
ents' appeal from the hearing examiner s initial decision , and upon
briefs and oral argument in support thereof and in opposition
thereto; and
. The Commission having determined, for the reasons appearing
in the accompanying opinion, that respondents' appeal should be

denied and that the order contained in the initial decision should
be modified:

1 t is ordered That, except to the extent indicated in the opinion
the appeal of respondents be , and it hereby is , denied.

1 t is fu1'the1' oTdeTed That the order eontained in the initial deci-
sion be , and it hereby is, modified to read as follows:

is. opdeTed That respondents, Kay (J e"\,e1ry Stores , Inc. , a cor-
poration , and its officers , and Cecil D. E:aufmann , Joel S. Kaufmann
David R. 'l'rnttner , Benjamin B. Golding and Simon J-lirsham , as

officers of said corporation , and Fairfax Distributing Company, a
corporation , and its officers , and Cec.il D. Kaufmann and Joel S.
Kaufmann , as offieers thereof, and respondents ' agents , representa-

tives and employees , directly or through any corporate or other de-
vice, in connection with the offering for sale , sale and distribution
of "\yatches or other merchandise in commerce , as 'commerce' is de-
fu1ed in the Act , do forthwith c.ease and desist from:

1. Representing in any manner that certain amounts are the
regular and usual retail prices of merchandise when such amounts
are in excess of the prices at which such merchandise is usually and
reglll:nly sold at retail; and

2. Representing directly or by implication the savings to be ef-
fectuated by purchasers by means of prices represented as the usual

2 In the !\latter of Wilson Tobacco Board of Trade, Inc., et a1., Docket No. 6262
(1956) .

:J Cf. In the ~lntter of Kel1Yille, Inc., et a1.. Docket ?\o. fi405 (1956); In the ~latter
of 1\Ian'1and Baking Company, et a1., Docket ~o. 6327 (1956).
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and regular retail price.s of merchandise which are in excess of the
prices at ",hich such merchandise is usually and regularly sold at
retail , or representing directly or by implication that any savings
are afforded to purchasers of respondents ' merchandise in excess of
those actually afforded.

It is !1.loTt he 'J' 0 'J'de'J' , That the findings , conclusion and order, as
modified, contained in the initial decision be, and they hereby are
adopted as those of the Commission.

I t is !u'J,ther ordered That respondents, I\:ay Jewelry Stores, Inc.
a corporation , and Cecil D. I\:aufmann , Joel S. ICaufmann , David R.
Trattner, Benjamin B. Golding and Simon Hirsham, as officers of

said corporation , and Fairfax Distributing Company, a corporation
and Cecil D. ICaufmann and Joel S. Kaufmann, as officers of said
corporation , shaH , within sixty (60) days after service upon them
of this order, file with the Commission a report, in writing, setting
forth in detail the manner and form in which they have complied
with the order to cease and desist contained in the initial decision
as modified.
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Complaint

IN THE MATTER OF

THE BORDEN COMPANY ET AL.

CONSENT ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 2 (a) OF THE CLAYTON ACT

Docket 6737. Complaint, Mm" 1957-Dec'ision , Nov. 13, 1957

Consent order requiring a manufacturer and processor of fluid milk and other
dairy products and two of its subsidiaries-one the successor of the other
in handling such products in the areas concerned and with an annual busi-
ness therein of approximately $14 OOO OOO-to cease discriminating in pl'ice

in violation of Sec. 2(a) of the Clayton Act through charging customers

in 'Vilmington , Del., for fluid milk prices substantially lower than those
charged customers in Pennsylvania and New .Jersey, and also through giv-

ing fayol'ed customers cash purchase discounts of 2%.

Before 111r. Frank Bier hearing examiner.

ill r. Le'Lois F. Depro for the Commission.
ilf1' . Cecil 1. CrO'Ltse and Dewey, Ballantine , Bushby, Palmer 

vVood by flir. John E. F. lVood of New York City, for The Borden
Co.

Fox , Rothschild, O'B1'ien Frankel by 1111'. Daniel Lowenthal
Philadelphia , Pa. , for Sylvan Seal :Milk , Inc. and 612 Corporation.

COl\IPLAINT

The Federal Trade Commission , having resaon to believe that the
parties respondent named in the caption hereof, and more particu-
larly designated and described hereinafter, have violated and are
now violating the provisions of Section 2 (a) of the Clayton Act
(D. C. Title 15 , Sec. 13) as amended by the Robinson-Patman Act

approved June 19, 1936, hereby issues its complaint stating its
charges with respect thereto as follows:

PARAGRAPH 1. , Respondent The Borden Company, sometimes here-
inafter referred to as respondent Borden , is a corporation organized
and existing Ender the laws of the State of New Jersey, with its
principal office and place of business located at 350 :Madison Avenue,

New York , New York.
Respondent Sylvan Seal :Milk, Inc., sometimes hereinafter re-

ferred to as respondent Pennsylvania corporation , is a corporation
organized and existing under the laws of the State of Pennsylvania
with its principal oflice and place of business located at 612 South
24th Street, Philadelphia, Pennsylvania. Said respondent was in-
corporated on April 13, 1956.


