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IN THE ~1:ATTER OF

ILLINOIS CONTINENTAL
MACHINE CORPORATION ET AL.

ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE CO~Il\IISSION ACT

Docket 6615. Gompla'int , Aug. 20, 1956-Decisi, , Nov. 15, 1957

Order dismissing for lack of proof complaint charging two corporate promoter-
sellers located in Chicago and Laguna Beach. CaliL, and their common offi.-

. cel' , with making false representations in advertising in magazines and

periodicals of national circulation designed to elicit the interest of private
individuals as purchasers and operators of their vending machines, and the
cooperation of civic organizations as sponsors therefor.

11fT. S. F. H 07.lSe for the Commission.
Defrees , Fiske , O'B1'ien , Thompson Sim,mol1s by J111'. ThO1nas J.

Johnson, Jr. of Chicago , Ill. , for respondents.

INITIAL DECISION BY .AJ3NER E. LIPSC03IB , I-IEAHIKG EX~DnNER

THE COl\IPLAINT

On August 20, 1956 , the Federal Trade Commission issued the
complaint in this proceeding, charging the Respondents with the
dissemination of various false representations relative to the easy
work and high profits to be gained from the purchase and operation
of Respondents' candy and chewing-gum vending machines. The
specific charges may be summarized as follmys:

1. That, contrary to R,espondents' representations, large profits
rarely, if ever, accrue to persons who purchase and operate Re-
spondents ' vending machines;

2. That, contrary to Respondents ' representations , purchasers are
generally not able to earn $100.00 per week in their spare time , and
do not recoup their original investment in fifteen months;

3. That, contrary to Respondents ' representations , purchasers are
required to engage in extensive canvassing and selling;

4. That, contrary to Respondents ' representations , purchasers of

Respondents' machines are not required to have a car and good
references in order to qualify therefor, but only to have the pur-
chase price of the machine;

5. That, contrary to Respondents ' representations , purchasers are
not given exclusive sales territories;

6. That , eontrary to Respondents ' representRtions , Respondents do

not give financial assistanee to purehasers for expansion; that such
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persons can expand only by purchasing additional machines from
espondents;
7. That, contrary to R.espondents ' representations , Respondents do

not manufacture the vending machines sold by them; and, in effect

that such representation is misleading in that "There has long been
a preference on the part of a substantial portion of the purchasing
public for dealing directly with the manufacturer in the belief that
lower prices, elimination of middleman s profits , superior products
and other advantages can thereby be obtained"

8. That, contrary to Respondents ' representations , the vending ma-
cl~ines are often not placed i:or the, purchaser in a satisfactory loca-
tion , and , when it becomes necessary to relocate them , the relocation
must. be done by the purchaser;

9. That the statement "Insured for property and liability by
LJoyds of London ' phIS fire and theft insurance and a 100%
:Money Back Guarantee" is false in thnt it fails to disc.lose that. the
purchaser of Respondents ' vending machine must pay an additional
sum for such insurnnee and for such profit guarantee.

THE ANSWER

On September 20, 1956 Respondents submitted their answer to
the above charges. They adrnit their identity as alleged except
that they assert that the address of Respondent Lawrence F. ElJison
is 545, instead of 945 , Diamond Street ~ Lnguna Beach , California.

Respondents, in their nns\'ier, also admit that they have been en-
gaged for more than two years in the sale and distribution of vend-
ing machines in commerce , as "commeree~' is defined in the Federal
Trade Commission Act~ and that they have been in substantial
competition with others so engaged.

Respondents deny that they sell their vending machines through
sales representatives or agents as alleged , but aver that all sales of
their products are made through independent distributors ,yho are
not agents of Respondents , but. are independent contractors for whose
acts and prac6ces the Respondents are not responsible. They admit
the dissemination of national advertisements , but deny any respon-
sibility for the local advertisements disseminated by the individuals

., 

whom they call their "independent distriblltors. '~ Finally, Respond-
ents deny the disseminntion of any false advertisements and the
doing of any act or practice in violation of the Federal Trade
Commission Act.

IDENTITY OF RESPONDE)\TS

Respondent Illinois Continental i\iachine Corporation is an Illinois
corporation

, '

with its principal office and place of business Joeatec1 at
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105 North Clark Street, Chicago, Illinois. Respondent Coppel'ite
Inc. is a. California corporation with its principal office and pJace
of business located in the home of Respondent Lawrence F. Ellison
545 Diamond Street, Laguna. Beach, California, and its Chicago
office in the same space occupied by the other corporate respondent

but using the address , 74 \Vest \Vashington Street, Chicago, Illinois
because the building is located at the corner of 'Vashington and
Clark Streets in Chicago. Individual Respondent Lawrence F.
Ellison , the manager and former president of Hespondent Illinois
Continental :Maehine Corporation and the sole stockholder of Re-
sponde,nt Copperite, Inc. , activeJy directs and controJs the policies
and practices of both the corporate respondents.

Respondents are , and for more than three years last past have
been , engaged in commerce in the business of promoting, selling and
distributing vending machines and supplies therefor. Their course
of trade therein is sl1bsta.ntial , and they have been and now are in
competition \\-ith other persons , corporations , firms and partnerships
similarly engaged.

RESPONDENTS ' l\IETHOD OF opmU. TION

Respondents have represented themselves to be manufacturers of
vending machines , and have prepared a sales kit for use in promoting
the sale of such vending machines~ which contains among other
things, a photograph depicting a factory interior, entitled "One
Corner of Assembly Line." In fact , howe:vel' , Hespondents have not
operated a factory, but their machines hRve been manufactured for
them , according to their specifications , by ",V. G. Parrish 8:; Company
of Chicago , Illinois. The completed machines are delivered either
to the Respondents or , upon their order , to plflces designated by them.
In promoting the sale of their vending machines , Respondents place.
advertisements in various magazines and periodicals , such as the
Boilermakers ' and Blacksmiths

' ~

Tol1rnal , the American Legion ~Iag-
azine, Pilot Log, the Optimist ~Iagazine, the V. \V. :l\Iagazine , the

S. Junior Chamber of Commerce :Jlagazine , the R.otarian , and the
Saturday Evening Post. These advertiseI:lents are designed to
elicit the interest of private individuals as operators of Hesponc1ents
vending machines, and the cooperation of civic organizations as

sponsors therefor. All of these magazines have national circula-
tion , a1thol1gh most of them are directed particubrly to the members
of certain fraternal , civic or industrial associations. Typical of such
advertisements are the following:

$$ OPPORTUNITY 
FOR CLUB MEMBERS-OR MEMBERS'
RELATIVES AND FRIENDS
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Own your own business! Earn up to $100 per ,,-eek f';pare time; much more
full time, No selling or canvassing, Operate from own home. No experience
needed. 'Vork under f';ponsorship of local service, civic organization. Minimum
cash required: $1500 to ~4!)50 (depending on size of operation). We extend
help as you P'O\Y up to $~O OOO. ~lust furnish satisfactory references for hon-

esty and reliability to meet ciYic club reQuirements. This plan will stand your
bank' s inspection. Write for complete details free!
Operate these proyed l\lONEY-MA.KEHS with sponsor emblem on each unit-
BlHl watch ~-our income soar. . . . Hemember: each $1 000 sales-your profits
after cost of merchandise approx. $530.00.
$1,500 to $5,000 cash starts ~-ou in this exceptional income business depending
on size of operation. Immediate weel;:ly earnings. 1\0 specialized experience
necessary.

Sales of Respondents ' vending machines are efl'ected throughout.
the country by salesmen whom the Respondents designate as "In-
dependent Distributors " ,yho are supplied by Respondents with the
sales kit mentioned above, containing copies of national advertise-
ments, bank references recommended sales talks , suggested ac1ver-
tisements for insertion in local newspapers , and contract and order
blanks. These "distributors" are also supplied by Respondents with
a sample vending machine , which they are required to purchase.

Respondents ' salesmen cal1 upon civic. , fraternal , service and union
organizations and propose. that they sponsor the installation of Re-
spondents ' vending machines by procuring suitable locations therefor
in local business establishments , and by allowing their insignia to be
vlaced on the machines. In consideration therefor, the association
or organization is offered 10% of the proceeds to be derived from
the operation of the vending machine , to be donated to the associa-
tion s favorite charity, ,yhich is also designated on the machine.

After securing a commitment for such sponsorship, the salesman
generally inserts in the local ne,yspaper an advertisement, the format
of which has been supplied to him by Respondents ' ofl' ering Respond-
ents ' vending machines for sale as a business opporhlllity sponsored
by the local civic organization. Typical of such advertisements are
the fol1owing:

You will operate this business from your home ,,- itbout employees or office
expense finel you do no selling. You will be associated AND SPO);'SORED BY
A LOCAL CIVIC OHGANIZATION TO HANDLE WHOLESALE HEHSHEYS
SUCHAHDS

, _

-\DA?IlS, DE~TY~E, BEEl\L-\N'S, BEECH-NUT, CELonO-
PI-IYLL GU:\1 and other world advertised brands. Business is set up for you:
Only sl1pervision needed. Heql1ires $4 950 now. This will enable you to have
100 locations which will he secl1l'ed by the sponsor. Good references, ear. 
an-cash , profita!Jle, and depression-proof business. Financial assistance enables
.rapid expansion. High income starts immediately. "'ant individual capable
of earning ~10,OOO to ~20 OOO yearly.

A BUSINESS OF YOUR OWN
WITH 100%

MONEY BACK GUARANTEE
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Victoria and most Cities in Texas. You will operate this business from your
home without employees or office expenses, and you do no selling. You will be
associated with and spom:ored by a local civic organization. Insured for prop-
erty and liability by "LLOYDS OF LONDON" * * * plus fire and theft insur-
ance, and a 100% MONEY BACK GUARANTEE! To handle Wholesale
HERSHEY' S, PETER PAUL, DENTYNE , BEECH-NUT, and other world ad-
vertised brands. Business is set up for you. Only supervision needed. He-
quired $4000 to $8000 now. Good references, car. An all cash , profitable and
depression-proof business. Income starts immediately. Thereafter 'Till assist
you in financing up to $20,000 for expansion. Write giving full details of
yourself and telephone number to P.O. Box 11601 , Dallas, Texas.

\Vhen a prospective "operator" answers this advertisement, the
sales plan is described to him , and , if he agrees to purchase Re-
spondents ' vending machines , a three-party sponsorship contract is
entered into by the salesman as "independent dealer of the Illinois
Continental :Machine Corporation " the sponsoring organization , and
the prospective "operator. In this contract the contractual ob-
ligations of each are set forth. The sponsor agrees to obtain suitable
locations for the installation of the vending machines to be pur-
chased by the "operator " and , if relocation is necessary, to procure.
such new locations , for which serviee the sponsor is to receive 10%
of the proceeds derived from each maehine. The. "dealer" agrees to'
sell to the "operator" a certain number of machines , together ,yith
supplies therefor. The "operator" agrees to purchase the machines
and to service them and pay the sponsor 10% of the proceeds.

Upon completion of such sponsorship eon tract, the "operator" is
required to sign a purchaser order agreement whereby he purchases
from the "independent dealer a. certain number of vending ma-
chines for which he is required either to make a payment in full ,,-ith
ordeT , or to pay one-half with order and the remainder C. D. The'
order is signed by the purchaser, by the " independent dealer " and
by one of the respondent corporations , and a copy is fon,arded to
the respondent corporation for its signature. Payment is refluired to
be made to one of the respondent corporations , and must be in the
form of cash or its equivalent.

At the time of purchase the "operator ': is offered the option of
obtaining insurance as offered in the advertisement , for an additional
sum. If he applies for this insurance, the applieation therefor 
sent to one of the respondent corporations , and thereafter trans-
mitted by it to the insurance eompany.

The machines purchased are delivered from R.espondents: estab-
lishment in Chicago to the city in which the "operator resides.
ThereafteT the "opeTator" may either install the machines himself
in loca hons of his own selection , or they may be instal1ed for him
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by the "independent dealer" in locations procured by the sponsor

for ,yhich service $3.00 per machine is withheld by the Respondents
out of the purchase price of the maehines. This money is refunded
to the "operator" by Respondents if he declines to avail himself of
this service, and instead installs his own machines.
After the machines are installed, a form, styled "Completion

Sheet " must be signed by the purchaser or "operator " listing the

locations of his machines and stating that ,yith the instruction and
assistance he has received from the "independent distributor " he

"feels capable of following through ,yith" his "Coin Automatic
:Merchandising l\fachine operations." A copy of this completion
Bheet is forwarded to Respondents , and by Respondents to the in-
surance company in the event that the "operator" has purchased such
insurance. The insurance does not become effective until the in-
surance company receives this form. Thereafter, R.espondents have
no further contact with the "operator" unless such "operator" desires
to "expand" by purchasing additional vending machines, in which
event the Respondents ,,\ill , if desired , assist him in such expansion
by extending him credit up to the amount of $20 000.00.

THE ISSUES ANALYZED AND RESOLVED

Analysis of the complaint, the answer, and the evidence raise fac-
tual and legal issues as hereinafter set forth. In considering and
resolving these issues , we must remember that counsel supporting the
complaint bears the burden of proof and must sustain each allega-
tion of the complaint by reliable , probative and substantial evidence.
Substantial evidence has been judicially defined as meaning

* * 

'" such reliable evidence as a reasonable mind would accept as adequate
to support a conclusion. It must be of such character as to afford a substan-

tial bnsis of fact from which the fact in issue can be reasonably inferred.
It excludes ,ague, uncertain or irrelevant matter, * * * It implies a quality and
character of proof which induces conviction and mal,es a lasting impression
upon reason (Ca'rl.ay Company, 153 F. 2d 493, 496).

Therefore all the evidence in the record must be evaluated in the
light of this basic definition , and in consonance with the rule relat-
ing to the burden of proof. Should the evidence fail to meet the
requirements enunciated therein~ the burden of proof has not been
sustained , and the allegations of the complaint remain unproTell.

Only by firm and faithful observance of this cardinal principle can
justice be dispensed in administrative law.

Thus , ,ye now proceed to the consideration and resolving, seriatim
of the issues herein.



616 FEDERAL TRADE COMMISSION DECISIONS

Decision 54 F.

1. Are Hespondents accountable , under the Federal Trade Commis-
sion Act, for the representations contained in the adyertisements
and sales talks disseminated by the salesmen of their vending ma-
chines who are designated by Respondents as " independent dis-
tributors '~ or "independent dealers

" ~

Hespondents insist that their vending machines are sold through
independent dealers who are not their agents or employees, and for
whose acts and practices in the promotion of such sales they are
not responsible. They emphasize the fact that all the contracts with

,,-

hich "\ve are here coneerned refer to the local salesman as Respond-
ents

~ "

independent dealer ; that such dealers are paid no salaries;
that Hespondents make no deductions from their earnings for social
security or income tax purposes; and that such salesmen conduct

their business in an independent manner.

To the contrary, the facts are that the so-called " independent.
dealers ~' except for the sample machines ,,-hich they are re(1nired to
buy, purchase no vending machines from Respondents. The title

,,-

hen a vending machine is sold, is actually transferred directly
from Respondents to the ultimate purchaser. The consideration
therefor, in the form of the purchase price, also passes chrectl:-
from the purchaser to Hesponc1ents. ~ 0 vending machines a l'e kept
in stock by the salesmen; they have no fixed place of business; they
are. supplied by Respondents ,,- it h achertising material for insertion
in local newspapers; and the eyidenee indicates that they do not
deviate from the achertising script furnished by Respondents. They
also receive from Respondents a sales kit ~ and detailed directions flS
to their selling activities. Furthermore , Hespondents ' salesmen pre-
sent themsehes to prospective purehasers as representatives of Re-

spondents , and , according to testimony in the record , are so regarcled
by such prospective purchasers. Accordingl:-, we must conclude
that the persons styled by Respondents as "independent dealers
are not such in reality, but that in truth and in fact they are sales
representatives or agents of the Respondents , for ,,-hose acts and
practiees in promoting the sale of Respondents ' vending machines
Hespondents are aeeonntable under the Federal Trade Commission

Aet.
2. I-IaTe Respondents falsely represented that. large profits gen-

erall:- acerue to operators of their vending machines; that earnings
of $100 per week ,vill generally accrue to such operators; or that
they ,,-ill recoup their jnYE'stment. within fifteen months? 

Undisputed testimony indicates that if cost and maintenance 
R.espondents~ vending maehines be disregarded , profits from their
operation run from 45% to 60% of the. eost of the candy and gum
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dispensed by the machines. The exact extent to which such profit
must be reduced to recoup the original cost of the machine, and
provide for depreciation and servicing thereof , has not been shown.
The evidence shows , however, that seven purchasers of Respondents
vending machines who testified in support of the complaint ex-
pressed dissatisfaction with the operation of such machines; some
because they did not like the locations of their machines; others
because they blamed the Respondents for inducing false hopes of
large profits; and all because they did not make what they con-
sidered a sufficient profit.

Their testimony establishes, hmyever, that large profits, in the
sense of large net returns, do not always accrue to purchasers or
operators of R.espondents ' vending machines. On the other hand
Hesponclents have presented evidence showing that numerous pur-
chasers of such machines have expressed satisfaction with their
business venture by buying additional vending machines from Re-
spondents. At least one of the witnesses called in support of the
complaint ,vas shm,n , on cross-examination , to have written glow-
ing letters of commendation of Respondents : machines , and of the
profits to be derived therefronl. On this point, even the complniHt
itself implies , by the. assertion

, "

Lnrge profits ?YfTC7y, if ever, ha"e
accrued to purchasers " that such prohts 111f1)' sometimes so Hccrue.
Like"\yise , the. complaint flJIeges that " Purchasers yenei'(rl!y are un-

able to earn $100 fl. ",eel\: in their spm'e time, or to recoup their
original investment ,vithin 15 months " fIelding the admission that
The quoted figures are theoretically possible , but only under perfect

conditions.
In the light of the emphasis 1h11s placed by the complaint upon

the words " rarely" and ;;genera)ly : in the aJ1egntions concerning
possible profits, and the proposed findings of facts submitted by
counsel supporting the complaint, ,ye fire asked to find that large

profits rarely accrue to purchasers , and that purchasers ge1W1YI.7ly

are unable to earn $100 a "\veek in their spare time or to recoup their
original investment within fifteen months. ,Ye have not , hmvever
been furnished "\vith any sound bnsis for such a conclusion. The
record contains no evidence of the relation , percentagewise, of dis-

satisfied purchasers to the tota.l number of purchasers of Hespondents
vending machines, nor is there any evidence. therein tending to
shO\v how many purchasers made ,yhat they considered satisi' actory
profits , as implied by the evidence in the record shO\ving repeat
purchases of "ending machines. In the absence of such evidence , or
some evidence competent to serve as a basis for comparison , ,ve must
eonclllde that there is no substantial , probative and reliable evidenee
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in the record to support the conclusion that Respondents' repre-

sentations relative to large profits or an income of $100 per week are
false and misleading. Aceordingly, the allegations of the complaint
in that respect have not been proven.

3. Did Respondents falsely represent that the "operators" of their
vending machines would not be required to engage in exten::,ive can-
vassing and selling~

The evidence shows that Respondents ' advertisements did contain
representations to the effect that the "operators" of Respondents
vending machines would not. be required to engage in any canvassing
or selling. There is no evidence in the record to indicate that these
words, as used in Respondents ' advertisements , have any meaning
except in the usual and ordinary sense in which they are customarily
used and understood by the public generally. Thus, the word
selling" must be accepted as meaning simply the transfer of title

to property for a consideration; and the 'YOI'd "canvassing" must be
taken as meaning a seeking of the opportunity to sell. As so inter-
preted, Respondents' advertisements neeessarily indicate that the
operators" of their vending machines ,yould not have to engage

in a door- to-door solicitation, or other type of personal contact

between seller and prospective purchaser, in the vending of candy
and gum by means of Respondents ' machines. There is evidence in
the record that some operators of Respondents ' vending machines
found it necessary to seek new locations therefor. The obtaining of
such new locations, however, cannot reasonably be equated y,ith
canvassing or selling. There is no valid basis, therefore, for the

conclusion that Respondents falsely represented that no canvassing
or selling would be necessary in operating their vending machines.
In truth and in fact , none is neeessary. Accordingly, this charge of
the complaint has been disproved and must fail.

4. Did Respondents falsely represent that prospective purchasers
of their vending machines would be required to have a car , good
references , and a specifie.d sum of money in order to qualify for
the purchase of such machines?

The evidence shows that Respondents in their advertisements did
represent that prospective purchasers of their vending machines
were required to have a car, good references , and a specified sum of
money to qualify therefor. One salesm::l1l testified that he did not.
ask a prospective purchaser if he had a cnr. All of the operators
however , who testified in this proceeding stated that an automobile
was necessary to their business. ",Ye be 1icve that "-e are justified in
assuming that one of the purposes of Respondents ' advertisements
was to acquaint those interested therein ,,-ith the general require-
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ments of Respondents' proposal. It follows, therefore , since the use
of a car was a necessity for operators, that the representation of
such necessity cannot be false, as alleged.
Under Respondents ' sponsorship plan , each prospective purchaser

was required to be accepted for sponsorship by the local civic or
fraternal organization. Without good references on the part of the
prospect, it may be assumed that the organization would not have
pledged its sponsorship to him. The mere fact that the proposed
operator was accepted by the sponsoring organization implies its
approval of him. '\iV e must conclude , therefore, that in one form or
another, prospective purchasers were required to have good ref-
erences.

Since the complaint . admits that a specified sum of money was
required of the purchaser of Respondents ' vending machines , we must
conclude that the representation concerning the money requirement
as well as those concerning a car and good references , was true.
It follows that the charge concerning all three requirements fails
because it is contrary to the facts as shown by the evidence.

5. Did Respondents falsely represent that purchasers of their
vending machines would be given an exclusive sales territory?

The record shows that Respondents' advertisements contain no
representation concerning exclusive sales territories. In fact, the
purchase order provides as follows:

4. OPERATING PROVISION * * * It is easy to place equipment on a con-
. signment basis, and the purchaser lIDs the privilege of operating equipment in

all available locations * * * COPPERITE, INC. assumes no responsibility for
securing locations and assignment of territories.

The sponsorship contract makes no mention of exclusive sales ter-
ritory. There is evidence that when this contract is forwarded to
the Respondents , it is checked to determine that there are no riders
attached thereto giving exclusive territories, and if such a rider is
found , the sale is rejected.

The evidence shows , however, that one witness , Anderson , testified
that the salesman who sold him Respondents ' vending machines
promised him an exclusive sales territory, and that such salesman
also promised the same exclusive territory to one Bennett. The
salesman , Johnson who supposedly made these promises testified
that he did promise Anderson an exclusive sales territory, and that
the sponsorship contract was amended to indicate Vigo County,
Indiana, as such exclusive territory. The salesman further testified
that he also promised Bennett who lived in Sullivan County, an
exclusive territory, consisting of that county. This testimony re-
veals ' that the same exclusive territory was not given to 1.wo dif-

528577-60-
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ferent purchasers, but rather that separate territories were given to
two purchasers. The only relevant evidence, therefore , shows tluit
only one salesman made the representation that exclusive territories
would be given: an oral representation by one of Respondents
agents. This representation is, by the same evidence , shown to be
true, because the exclusive territory so promised was duly granted.
The evidence also shm\s that this promise of exclusive territory was
made \\"ithout the actual knowledge and consent of Respondents. "\Ve
must conclude, therefore, that the representation of exclusive ter-
ritory was true in the one instance in 'Thich it was shown to have
been made, and that therefore the al1egation of false and deceptive
representation against Respondents in connection therewith fails
because the evidence shows that the representation , as made , ,"as true.

6. Did Respondents falsely represent that purchasers of their
vending machines would be give. liberal financial assistance for

expansion if desired?
Subparagraph 6 of Paragraph Six of the complaint alleges that

the Respondents have represented that purchasers of their vending
machines will:

G. Be given liberal financial assistance for expansion if desired.

Paragraph Seven of the complaint alleges that the foregoing
representation is false and misleading, and, in subparagraph 6
thereof, that, in truth and in fact

Respondents do not give financial assistance to purchasers. Such persons can
expand only by purchasing additional machines from the Respondent.

The evidence establishes that Respondents have made and dis-
seminated the. representation al1eged in subparagraph 6 quoted abon~.
Uncontradicted evidenee. also shows that the Respondents accept
repeat orders for vending machines on sale terms of one-half of the'
purchase price cash with order, and the balance at the rate of $1.00
per month per machine, ",ith payments extending over a peri6c1 of
twenty-five months , without interest or carrying charges. These
terms for the purchase of additional vending maehines appear very
definitely to const itute " liberal financial assistance for the pm'pose
of expansion :: and to show that Hespondents' representation con-
cerning such assistance is in fact true. 

Thus the evi(lence in the record disproves the general a11egation
of Paragraph Seven of the complaint , that Respondents ' representa-
tion concerninQ" financial assistance is false and misleadinQ".

The specific nl1egation set forth in subparagraph G of Paragraph
Sen'n of the eomplaint , ",hie11 asserts that "Respondents do not
(rive financial assistance to purehasers " is not an exact denial of theC:'
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specific allegation in subparagraph 6 of Paragraph Six of the com-
plaint , that liberal financial assistance \yill be given for expansion
if desired , in that subparagraph 6 of Paragraph Seven refers, not
to financial assistance given for expansion, but to financia1 assistance
given to purchasers. This appears to be an unwarranted extension
of the original allegation to include all purchasers instead of only
purchasers of additional vending machines.

The assertion in the complaint. immediately following the allega-
tion discussed above , that "Such persons can expand only by pur-
chasing additional machines from the Respondent " is not in ac-
cordance with the facts. Uncontradicted eyidence in the record
shows that operators of R.espondents ' vending machines may expand
their business , not only by purchasing additional new machines from
Respondents , but also by purchasing used, or reconditioned machines
from any source, by buying up the business of another yending-
machine operator, or by purchasing additional vending machines of
another make.

The record contains no evidence indicating that Respondents ' ad-
vertisement concerning the giving- of financial assistance reasonably
implies any other kind of financial nssistanee than the acceptance
of repeat orders on credit. Possibly the author of the complaint
intended to imply that by the use of the words "financial assistance
Respondents gave the impression that they \yere offering something
more than the extension of credit to nn operator for the purehase of
additional vending machines. If so, the exact type of financial as-
sistance contemplated has not been revealed.

From the foregoing analysis we must eonclude that the allegation
that Respondents do not give financial assistance to operators
desiring to expand their vending-machine business hns been dis-
proved by evidence in tlle record.

7. Did Respondents falsely represent that they manufncture the
vending maehines sold by them?

The evidence shO\ys thnt R.espondents did falsely imply that they
were mnnufacturers of the vending machines whieh they offered for
sale , \yhereas , in truth and in fact, sueh machines were manufactured
for the Respondents , in aeeordance \yith their specifications , by 'V. G.
Parrish Company of Chicago , 111inois. In the complaint , the legal
and practical significance of the foregoing rnisrepresentation is
described by the fol1O\ying averment:

There has long 1wen it preferen(:e un tilt' pnrt of a suhsUlntinl portion of the

purclln!';inf! public tor c1ealinf! cliredly with the manufacturer in the belief that
lower pl'iee:-::. eJiminntion of mifldh' man s profits , sur)(:rior products, nlld other
advnntnges can thereby be obtained.
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Counsel supporting the complaint states in his proposed findings
as to the facts that the charge in question is "Supported by common
knowledge. Although that assertion may be true, it is not self-
evident. During the course of the hearing counsel supporting the
complaint presented no evidence to prove such assertion. Neither

did he request that judicial knowledge be taken of the existence of
the alleged preference, nor that official notice be taken of any
precedent to that effect. If such request had been made , we could
have had the benefit of advice by opposing counsel , and the issue
could have been clarified and resolved in accordance with the re-
quirements of due process. Failing in these respects, the record

contains only the bare assertion , by counsel supporting the complaint
that this allegation is true. It follows, therefore, that since the

misrepresentation relative to Respondents being manufacturers is
unsupported by any proof as to the practical and legal siE:,TJ1ificance

of that statement , the charge as to misrepresentation in this respect
has failed for lack of proof.

8. Did Respondents falsely represent that vending machines pur-
chased from them would be placed in locations satisfactory to the
purehasers thereof?

The complaint charges that the Respondents have represented that
they would have the vending machines purchased from them placed
at satisfactory locations, but that , contrary to such representation
the locations in which the machines were actually placed were "often
unsa tisf actory .

The evidence shows that Respondents have represented in their
advertisements that their vending machines would be placed in lo-
cations to be se.cured by the sponsor. It may be reasonably assumed
that such locations ,vould be "satisfactory" from the standpoint of
the servicing of the machines and the profit to be derived therefrom.
This advertising representation was later supplemented by a spon-
sorship contract which plaeed, the responsibility, both for locating
the vending machines and for any relocations that might become
necessary, upon the sponsor , for which such organization was to
receive 10% commission on the proceeds from the vending machines
so placed.

Each of the seven operators who testified in this proeeeding,
except one witness , Trumpetier , signed a Location Completion Form
acknowledging, in efIect , that their vending machines had been

satisfactorily placed. They testified, in general , however, to dis-

satisfaction with a number of their locations. One witness testified
that. he executed the Location Completion Form only in order to
validate insurance on his vending machines. 
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As hereinbefore stated , the record contains no evidence to show
the total number of vending machines sold by Respondents, nor
with respect to the issue presently being considered , was any evi-
dence presented showing how many of all the machines sold were
placed in locations satisfactory to the operators thereof. There 
evidence of only seven operators who considered their locations
unsatisfactory, and no evidence as to the total number of operators
who might have been likewise dissatisfied. Consequently we have
no factual basis in the record upon which to base a determination
as to the percentage of the total number of machines sold whose
operators were dissatisfied with their locations , the total number of
relocations which proved to be necessary, or whether such relocations
were satisfactory or unsatisfactory to the operators of the vending
machines placed therein. In the absence of such evidence, or some
evidence competent to serve as a basis for comparison , we must
conclude that there is no substantial , probative and reliable evidence
in the record to support the conclusion that Respondents' repre-

sentations relative to the location of their vending machines is false
and misleading. Accordingly, the allegation of the complaint that
such locations were "often" unsatisfaetory has not been proven.

9. "\Vas Respondents' advertising statement

, "

Insured for prop-

erty and liability by Lloyds of London. 1 :-Plus fire , theft insurance
and a 100% j\loney Back Guarantee " false and misleading beeause it
failed to disclose that the purchaser must pay an added sum for
such insurance 

The evidence. shows that some of R.espondents ' salesmen offered
to purchasers of Hespondents' vending machines, at the time of

purchase , an opportunity to purchase , for an additional consideration
certain policies of insurance issued by ~filler National Insurance
and Lloyds of London. For present purposes

, ,,-

e are not concerned
with the detailed provisions of these policies or the ,,-aT in which the
premiums therefor were transmitted to the insurance agency in
Denver , Colorado , which represented the two insurance companies
named.

Since there is no evidenee in the record that purchasers were

ever actually misled or deceived by the R.espondents ' representation
quoted above , and since there is also no evidence of consumer under-
standing of the advertisement in question , Ire must determine , on the
basis of the advertisement itself, whether such representation has
the. tendency and capacity to deceive.

"\Ve think ,TIe are justified in taking judicial notice of the common
business practice of requiring purchasers who desire insurance in
connection with a purchase to pay the premium therefor. This
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practice is so prevalent in business today that to expect a seller to
pay for insurance which protects a. purchaser is to expect something
for nothing in a business deal. Purchasers today, more reasonably,
expect the seller either to quote outright the cost of such insurance
or to include it in the price of the commodity purchased. It ap-

pears to us, therefore, that a. prospective purchaser of vending
machines would have to be very foolish indeed to expect to get
insurance on such machines without paying for it in one form or
another.

Accordingly, we must conclude that the Hespondents ' representa-
tions relative to insurance cannot reasonably be interpreted as false
misleading and deeeptive, simply because they fail to reveal that
the purchaser must pay the premium on such insurance in addition
to the price of the vending machines themselves. Therefore the al-
legation of the complaint in this respect fails for lack of proof.

CO~CLUSION

In summary, we must conc1ude that the allegations of the complaint
have not been proved by reliable and substantial evidence. Ac-
cordingly,

It i.s O'l'deTed That the complaint herein be, and the same hereby
, dismissed.

FIN AL ORDER

The hearing examiner on August 21 , 1957 , having filed an initial
decision dismissing the complaint in this proceeding, and no appeal
from said decision having been filed; and

The Commission on October 17 , 1D57 , having placed the case on its
own docket for review:

It is o1'dered That the Commission s action of October 17, 1957

purporting to place the case on the Commission s doeket for review

, and it hereby is , "Vacated and set aside.
It is further' o1'de?' That the initial decision of the hearing ex-

aminer did , on October 16, 1957 , become the decision of the Com-
mlSSlOn.
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Decision

IN THE l\1:A'ITER OF

BEN STECKER, ALSO I\:NO",VN AS BEN STECHER
TRADING AS DUl\1:0NT FURS

CONSENT ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL TRADE COl\Il\nSSION AND THE FUR PRODUCTS LABELING ACTS

Docket 6817. Complaint , June 11, 1957-Decision, Nov. , 195"

Consent order requiring a New Y 01'1\: City furrier to cease violating the Fur
Products Labeling Act by failing to comply with the labeling and invoicing
requirements.

ill r. John T. lVallcer fm: the Commission.
j.1fr. Angelo 111. Torrisi of New York , N. , for respondent..

INITIAL DECISION BY LOREN I-1. LAUGHLIN , HEARING EXAMINER

The Federal Trade Commission (sometimes also hereinafter re-
ferred to as the Commission) issued its complaint herein charging
the above-named respondent, Ben Stecker, also known as Ben
Stecher , an individual trading as Dumont Furs, with having vi01ated

the provisions of the Federal Trade Commission Act in certain
particulars.

On October 3, 1957 , there was submitted to the undersigned
hearing examiner of the Commission for his consideration and ap-
proval an "Agreement Containing Consent Order To Cease And
Desist " which had been entered into by and between said respondent
and by his attorney and John T. ",Yalker, counsel supporting the
complaint, under date of September 24, 1957 , and subject to the
approval of the Bureau of Litigation of the Commission. Such
agreement had been thereafter duly approved by that Bureau.

On due consideration of the said "Agreement Containing Consent

Order To Cease And Desist " the hearing examiner finds that said

agreement, both in form and in content, is in accord with Section 3.
of the Commission s Rules of Practice for Adjudicative Proceedings
and that by said agreement the parties have specifically agreed that:

1. Respondent Ben Stecker , also kno""n as Ben Stecher, is an in-
dividual trading as Dumont Furs, with his office and principal
place of business located at 115 ,Vest 30th Street, in the City of
New York , State of New York.

2. Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products Labeling Act, the Federa1 Trade Com-

mission, on June 11 , 1957 , issued its complaint in this proceeding
against respondent, and a. true copy was thereafter duly served on
responden t.


