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Decision

IN THE !\IA TTER OF

HENRY BRaCH AND OSCAR ADLER TRADING AS HENRY
BRaCH & co.

ORDER, ETC. , IN REGARD TO THE ALLEGED VIOLATION OF SECTION 2(c)
OF TH E CLA YTON A C'I'

Docket 64-84-. Complaint, Jan. 1956-Decision , Dec. 10 1957

Order requiring Chicago brokers to cease violating section 2(c) of the Clayton Act
by granting a buyer a percentage of their brokerage fee in connection with the
purchase of apple concentrate; specifically accepting a 3-pereent commission
instead of the customary brokerage fee of 5 percent whereupon the seller
lowered its established price to the buyer , recouping part of the reduction out
of what respondent brokers would have earned at the normal brokerage fee.

JlIT'. Edward S. Raflsdale supporting the complaint.
J111'. flarold Orrinsky and 1111'. Fred flerzog, of Chicago , II 1. , for

responde.n is.

INITIAL DECISION OF lTOHN LEWIS , HEARING EX_\MINEH

STA'l' EMENT OF THE CASE

The Federal Trade Commission issued its complaint against. the
above-named respondents on ;ranu:1ry 1) , 1 O. , ehul'ging them with
hn.ving vioInted section 2((') of tIle Clnyton Act , as amended. Copies
of said complaint and notice of hem'ing were c1ul~' served upon re-
spondents. Said eomplaint. charges, in substance , that. respondents
granted and :1.11owed a percentage of their commission or bl'okern.ge
fee to almyer of food products , in conncetion with stIch hu~- s pur-
clwse of such food products in commerce. Respondents appeared by
counsel and filed answer to the complaint in which they dl:'nied ~ in

substance , hn,ving engaged in the illegnl eonduct. clwrged.
Hearings on the clwl'ges were held before the undersigned hearing

examiner , theretofore duly designated to benT this proceeding, on var-
ious dates between ?dny 8 , 1950 , and October 3 , ) 056 , at Clliengo

111. , and Pittsburgh , Pa. The oral deposition of a. ,,-it1H'sS for rcspond-
ents was also taken on August 0 , J95G , nt Kentville, K(wa. Seotin
before n. notnry public , the lllHlel'signed being pn'sent, at the taking of
said deposition , by agreement of co11nse1.1

111. was a~r('ed h~' eounselth:lt the UJlfh'rsig-ne(1 eouhllJe presel1t c1urjn~ lhe t:lking of s'lid deposition

, ,,-

j1.l1
thr ri~ht to address appropriate q1Jestion~ to tile ,,- it.JlI'SS , to OhSI'J"\"l' his demeanor in Il'stifYinJ! :11111 to tak!"
such observation into account in determining: the crrdihility of the. witnrss. The deposition \YlIS l1lad,-~ :1
part of the rrcord as UI1l'xbi!Jit 011 lwhalf of respondel1ts , in lieu of being rrad into the record.
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At the hearings held herein , testimony and other evidence were
ofl'ered in support of , and in opposition to, the allega.tions of the com-
plain 1., the same being d lily recorded and filed in the office of the
Commission. All parties w~.re represented by counsel , participated
in the hearings , and were afforded full opportunity to he heard and

to examine and cross-examine ,vitnesses. At the dose. of the eyidence
in support of the eomplaint , counsel for respondents moved , on the
reeord to dismiss the compla.int herein on the ground tbat upon the
facts and the law the Commission had failed to show the rigb 1. to

relief. The undersigned denied said motion , on the record , withau t
prejudice to its renewal at the close of the entire ease. Said motion
was renewed at the close of the case , and is disposed of in accordance
with the findings , conclusions , and order hereafter made.

At the close of all the evidence , and pursuant to leave granted by
the undersigned proposed findings of fact , conclusions of law and
order, together with supporting memoranda, were filed by' eounsel
supporting the eomplaint , and counsel for respondents on November
15 and :\ ovember 16 , 1956 , respectively. ~ 0 request for formal oral
argument was made by any of the parties , exeept for brief oral argu-
ment made on the record by counsel for respondents. Proposed
findings which are not herein adopted, ei ther in the form proposed or
in substance, are. rejected as not supported by the evidenee or as

immaterial.
Upon consideration of' the cnt. irc record herein and from his obser-

vation of' the witnesses , ine1uding the witness whose deposition was
taken at Kentvil1c , Novn. Scotia, the hearing examiner makes the
fol1owing:

FINDINGS OF FACT

1. The Business of Rcsponde.nts

Respondents Henry Broch and Osca.r Adler are copartners trading

as Henry Brodl & Co. , with their principal oHice and place of busi-
ness in the H~-c1e Park ::\ntional Bank Building. 10ef1.ted at 1525 53d
Street , Chieago , Ill.

Said respondents arc no"- engaged and 1111ve engaged , since August
1942 , in business as brokers or sales reprC'sentatives of seller prineipals
negotiating the sale of frozen foods , frozen fruits , fruit juices , and
other food products for and on neeount of approximatdy 25 or more
sellers as prineipals. Rl'spondents arc eompensnted for making sales
of' their respective sel1er principals ' food products by being paid a
eommission or orokerage fee by the respective seller prineipals. Such

commissions or brokerage fees are fixed by agreement with their re-
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spective seller principals , and usually nmge from 2 percent to 5 per-
cent of the net purchase price of the food product sold. Said respond-
ents sell such food products to buyers , located in various cities and
towns in 11lany of the States of the Unite.d States , who are chiefly
engaged in business as food manufacturers or distributors of food
products. Respondents ' sales of such food products are substantial
amounting to approxima.tely $4 to $5 million annually.

II. The Interstate Commerce

In the course and conduct of their business , said respondents are
now, and since August of 1942 have been , engaged in commerce , as

commerce" is defined in the Clayton Act , as amended by the Robin-
son-Patman Act. Said respondents, during the period stated , as
brokers 01' sa.les represen tatives for their sellers as prineipa.ls, ha,
sold food products to buyers locatt~d in the various States of the
United States and caused said food products so purehased to be trans-
porteel from the respeetive sellers ' places of business to destinations
in other States where such buyers were located. Thus there is , and
has been at all times mentioned herein , a eontinllous course of trade
in commerce in said food products across State lines.

III. The Alleged Unla:wful Practiees

A. The Issues

1. TlJe charges in this proceeding arise out of the sale of 500 steel
drums of apple, eoneentrate on October 27 , 1954 , by respondents, BS

brokers for Canada Foods Ltd. (herein referred to as Canada Foods)
of Kentville , Nova Scotia, Canada , proeessors of apple concentrate
and similar products , to The J. ?\1. Smueker Co. (herein Jefened to
as Smueker) of Orrvi11e, Ohio , manufacturers of apple butter and
preserves.

2. The complaint charges that the normal ::wd customt1l'~~ commis-
sion or brokernge fee for sales on behalf of Canada Foods was 5 perc.ent
but that instead of reeeiying SUell fee , respondents requested their
seller principal to lower its established price 01' the apple concentrate

and to recoup part of such price reduction out of the brokerage Jce

whieh respondents would hn:ve eanwd at their normal brokerage fee

01' 5 pereen t. It is nlleged thnt b:,- giying up part 01' their commission

2 Hl' spolldellts h:1n~ dt' nil'rJ t))(' allegfl " ion of 1111'. compl:1int that tlH'Y an) a snhslant j,t! faNor in thc sa Ie 

food products. The 1I!\(!en:iglwd finds it nnlll' cl'ssary to resolye this qUt' stion Si1H'l'. Ow allcg:11 ion Dladt' 

the complaint is ilJlll1alt' rial in this respect. Jt is snflicicnl , for pllrpOSl' S of sl'ct.ion :!(c), if t lw salt,s inyuIYt'I!

an' of more than de minimis qll:mtitit's and if n' spondents han' cngngl'd in tl1l' eOlHluct eha!"!!t'tI. 'There is
110 requirement , as in thl'. caSt' of section 2(a), of a showing of probatJle sut!sl:11IIial injury to eollljwWion or
oftClldl'llCY 10 monopoly. Olira Bros. FTC'. 1m F, 2d ilia , iGi (C. \. 4 , I!):~!I).
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so as to permit a lowering of the priee to the buyer, respondents were
granting 01' allowing a. percentage of their commission or brokerage
fee , directly or indirectly, to the buyer , thereby violating section 2(e)
of the Clayton Act , as amended.

3. Respondents have admitted , in their answer , certain of the
basic. facts relied upon by eounsel supporting the complaint. They
admit that the seller principal , Canada Foods , first agreed to pay them
a brokerage fee of 5 percent, but allege that this fee was bllscd on
contempln,t,rd sales of much smallcr quantities than the snle ill que,
tion. They admit also , thfl.t the seller lowered his price from the
original quotation of $1. 30 per gallon to $1. 25 pel' ga11011, and that
the~T aecepted n. brokerage fee of 3 percent instead of 5 percent. Thc:v
al1ege , however, that the reduction in the price WH.S the result 

competitive conditions and that dIe reduction in brokerage resulted
from the unilateral action of the prineipn.1 nnd not from an~. suggestion
on their part. Respondents asserL , in this eonnection , that there is
no such thing as a, cllsComa.ry 01' normal brol-:erage fee , but that the
amounts var~T from time to time , even for the same seller and with
respect to the same product, depending on quantity and market

eonditions.
4. The basic question presented js whether the reduction of respond-

ents ' eommission on the sa.le in question WflS part of an fllTRngement
to grant or allow the bu~Ter part of respondents ' normal commission
or whether it \"as neeompl1shed in aeeol'clance with a flexible brokerage
arrangement between respondents and their principal in which broker-
age varied with quantity and market conditions. Hesponc1ents
have also raised n, number of legal questions concerning the applieation
of section 2 (c) to them and its constitutionality as applied to tile faets
here.

B. Ch'/'onolouy oj Events

1. Respondents were first appointed to represent Canada Foods ill
the spring of 1954 , following an exhange of correspondenee between
them in the latter part of April and early part of l'day. The rate of
commission agreed upon ,vas 5 percent. There were apparently no

extensive sales made prior to Oetober 1954 , sinee Canada Foods only
lmcl a few hundred barrels of concentrn,te on hanel , these being the
unsold balance of the pack which had been proeessed in HIe fall 01'
1953. In any event , no sales were made to Smucker from this pH.el~.

2. Canada Foods began to proee.ss the 1954 . pack of apples during
the latter part. of September. \i\Then the season began , it was appar-
ently represented in the United States by only two brokers , respondents

and the Poole Co. of Boston. HoweTer , during ,the latter part. of
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September it also appointed as broker , Tensor & Phipps of Pittsburgh
Pa. , who had previously represented its predecessor company. Dur-
ing October it appointed Otto ",V. Cuyler of \Vebster , N. , to also
represent it.. The brokf'rs , other than respondents , were appointed
with the llnderstnnding that their rate of eommission would be 4 per-
eont-. R.espondents received a higher rate of commission beeause
they stocked merehandise in advance of sales.

3. The reeord discloses that the first attempt to sell Cana.da Foods
apple concentrate to Smucker was made , not by respondents , but by
A. .J. Phipps of Tenser & Phipps , whieh had been dealing with Smlleker
for man~- years on be.half of other sel1ers. Phipp s f'fi'orts to sel1 the
eoncentrnte. to Smucker began several "~eeks prior to respondents

first eontRct. , and are herein referred to beefl.llSe of the light which they
shed on t,he transaetion at issue.

4. B~- letter dated October 1 , 1954 , Phipps advised Smucker that
Canada Foods was proerssing apple concentrate on fl. hrge seale and
that they expeetecl to receive the price within the next .5 or 6 days.
Smucker was also advised that samples of the new pad;;: were on the,
way and would be forwarded to Smucker as soon as they flTrivecl.3

5. Canada. Foods advised Tenser & Phipps b~~ 'Vestern Union night
lettrr, dated October 11 1954 , that the price of the new pack of apple
eoncentrate would be $1.30 per gallon , in 50-ga.llon steel drums. This
priee WfiS confirmed in a. letter from Canada Foods , dated October 13
19.54. The same price ,vas also Cj11Oted to respondents by Canada
Foods in alet.t.er which ,vas likewise dated October 13.

(). On October 14 , apparentl~- following an earlier telephone conver-
sation with H. ,Yo Kieffer , purchasing agent for Smucker, Phipps
advised Smucker by letter that the price of ~oYa Scotia apple concen-
trate would be $1. 30 per gallon, delivered in steel dnnns. cop~~ of

Canada Foods ' price list was also sent. to Smucker , tiS was a sample 01'

he apple concentrate on October 15.
7. Fol1o,,-ing the receipt, of price information and sample , Smucker

purchasing ngent , Kiefi'er, discussed the matter by telephone with
Phipps. From the correspondence which is in evidence, it would appear
tllf11 this conversation took place sometime between October 15 und
1 S. Kiener endeavored to obtain fI. more faTor:) ble price , indicating
that he wns interested in bu~~ing approximately 500-barrels of the

c.oncentrfl te, Phipps informed Kieffer that 1)(\ would communicate
with his principal to see what could be done n.bout getting n. better
prIee.

3 The ad\'icc froJ1l Phipps to SmLld:cr w:lsin aecorr!nl1l'l' with a lettl' r from CalJada Foods , d:ltl'd Sl'lHl'mber

)(J54 , :H!yjsing Phipps that thl' price for tlw 111"\\' season h:Hlno( yd. hecn SI'U1l'(! hut. would he on h:111(! 

:\bout. ,c, 0~ 6 dr. , ant! that sampJes of the eonecntratc wl're being forwarded Undl'T sppnrate poyer.
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8. Phipps talked to L. Koldinsky, Inanager of Canada Foods , about.
Kieffer s proposal by telephone on or about October 18 , and discussed
the matter further in person when Koldinsky came to Pisttburgh on
October 19 , 1954 , on a business trip. Koldinsky informed Phipps
that $1.30 was his best price and that if not for the Canadian Govern-
ment subsidy on apples , he ,vould not even be able to sell at that price.

9. On October 19 Phipps telephoned Kiefi'er and advised him of his
conversation with Koldinsky. This advice was confirmed by letter
from Phipps to Smucker, dated October 19 , stating that Koldinsky
had informed him " there positively will be no lower price on a,pple
concentrate" and that the "only reason for making the price of $1.
per gallon is the fa.ct that it is a Government support proposition,
Phipps urged Kieffer to place his order. Another letter from Phipps
to Kieffer on Octo bel' 20 ad vised Kieffer of the visi t from Koldinsky
and the latter s advise that when Canada Foods finished processing
the Government subsidized a.pples " the price (of $1. 30j will no longer
be a.va.ilable..

10. In an apparent eft'ort to maintain the status quo while Kieffer
made up his mind , Phipps wrote to Canada Foods on October 20 , re-
questing a 10-da.y option for Smucker on 500 to 700 barrels of con-
centrate. Koldinsky replied by letter elated October 25 in which
after expressing his pleasure at meeting Phipps during his recent visit
be repeated that the priee WitS still $1.30 per gallon and concluded:

Further to yoU!' letter of October 20 , I am sorry to advise you that I am unable
to give you an option for 10 days for Smucker , covering 500 to 700 barrels. As I
already informed YOI1 , the situation with regards to concentrate cloes not look 
(sic) bright, and prices are liable to rise.

11. On or about October 26 , while Phipps wus in OnTille at the
Smuel\er plant , Kieffer offered to purchase 500 gallons of concentrate
a.t $1.25 per gallon. Prior to that time Kieffer had endeavored to
obtain a better priee than $1. , but had not definitely indicated at
what price he would be willing to buy. At the October 26 meeting
he advised Phipps that he had a.nother offer for apple concentrate 
$1.25 per gallon. Phipps thel'ellpon wired Canueln. Foods on October
26 as follows:

4 Koldiusky eolToboratc(j l'hipps ' testimony that he bad \- isited the j:ltter on a busilll'~S trip 10 (:he t:Jlitcd
States in the fall of 1\154, A Jetter which l' hipps wrote to Smucker au October 20 , fixes the d:ltc of tilis lJJel'l-
ingasOeloherl\1,

3 Thl' rccord dol'S not cleaT. l~' cst. ahlish who , if anyone , had 1Jl:ldc the otICI' of :!'1.:!5 per g,ll\on, KiefTer
testimony i lid ie:l1.cs that Iw hlld otTcrings of En ro!w:lIl COIH','ntr:UI.' :11 thll t price, bll r tlta tit II-a, of an inftrilJ r
grade, As \I- ill aPlw:ll' , KietIl'r hac! also tlllkl'd to respondent lIl'nr~' Brol'h at or about till' same time and
it may be that he had rccein'd thl' iIIlj.1I'cssioll from Brach that he could buy the eonC:l'ntrate at $1,:!5 lWl'
galloll,
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SMUCKER ORVILLE OFFER $1.25 PER GALLON FOR 500 DRUMS
36 BAUME CONCENTRATE LIKE SA:MPLES SUBMITTED HAS BEEN
OFFERED THIS PRICE SHIPMENT EARLY JANUARY

12. The following day, October 27 , Koldinsky telephoned Phipps
and u.dvised him that Canada Foods could not sell the concentrate for
less than $1.30 per gallon , again indicating that it was only because of
the Government subsidy that they could sell at that price. After
some discussion , Koldinsky stated that the only way the price could
be less than $1.30 would be if the brokerage was cut. Phipps gave
no indication of a ,villingness to aceept a cut in brokerage , and the
conversation was eoncluded. Phipps then telephoned Kieffer to a,
vise him of his inability to obtain a lower price , and sent him a letter
in confirmation of their conversation as follows:

As per my telephone conversation with you today, Mr. Koldinsky called from
Kentville. He merely said that the price was a Government price and there was
nothing that could be done about it.

He has 11 base price , plus freight to Eastern Seaboard , plus brokerage and that
is it.

'Ve could confirm the order at the price of $1.25 , but we are very much afraid
that we would be right in the way of the Robinson-Patman Act and we might
find our names in print.

It would be a feather in somebody s cap to decorate us with the violation and
further, we do not believe that you are the kind of folks that would want to go
along with a deal of this kind knowingly.

Frankly, we do not know how to handle the situation. Vle do hate to lose the
business , but there is nothing that we can put together that will come up with
the right answer and leave us ' with clean slates , all of ",hich ,ve regret exceedingly.

13. vVithin a day or two prior to October 27 , respondent Henry
Broch also eommunicated with Kieffer of the Smucker organization

6 The abo.e findings with respect to the eonYersation between J' hipps and Koldinsky are based on J' hipps
e~timony. J'hipps impress!'(! thc undersigned generally as bein!! worthy of belief , and Ilis testimony in

many important respects was corroborated by Il'tters written contemporaneously with the events at issue
whUe the details were still fresh in his mind. Ko!dinsky s ycrfion of this connrsation was that Ill' refused
Phipps ' olTer beeause he hall already made a de;1! with Henry Broch :'1 or 4 days prior thercto am! because

hipps ' territory was limitc. d to the Stair of l'ennsyl\'ania. llr' also denied sugr:esting that the only way
the price could be reduced would be if r hipps took fl lower eommisfion. The undersigned cannot credit
holdinsky s nrsioD of the conversation, He impressed the unclcrsigned as being confused concerning many
cf the facts about which he t.esti ned , ha'- in!! no correspondence or memoranda \I' jth him to refresh his recol-
lection, ond apJw;\J'('r\ to be engaging in some ex post facto ralionulizing in order to justify his position.
There is nothing In the record to substantiate his claim that Tenser & J'hipps were restricted to rennsyl-
vania in their sah~s- Ilis letter of September 29 , designflting the latter flS broker , eontains no such limita-
tion- The cOlTr'SpondeTlee and reliablP. testimony in the record indicates thflt KoJdinsky was aware Phipps
was negotiating ,yilh Smuekcl' at least as eflrly as October HI when hol(\insky was in J'ittsburgh , and yet
he did not suggr'st to J' hipps thflt he was acting outside of his assigned territory. His lettl'r of October 25
1.0 J'hippf , turning (10\\'11 tIll' Smucker proposal !1ecfl':sc " prices an' liable to rise " hardly suggests that he

hcld already mad(';J r!(';llto s('l1 thrmJgl1 11roel1 :It $1, :25 per gallon. The fact that KieHe.r on Octobel' 2ti made
l'hipps a de fin il. ll proposal for SOD r!r;mJs at 81. 2:5 in,licates that Smucker had not yet closed wit 11 131'01'11. The
rdl'rence in till' October 27 !PHer from Phipps to 8ml1cker that l' hipps could not confirm the ordl'r at $1.
without runnilJ!l afouJ of the Hohinson- at. man .",-ct , tenrls to (Iontirm J' hipps ' testimony that he had 1'('
cei\"!'d SOIlH' su~!,I' slion from Koldins);:y \I" ith rpsjll'ct to r('rlurin~ his coJI1mis~ion as a condition for a rerluc-
t.ion in priel'
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in an effort to sell apple concentrate on behalf of Canada Foods.
Kieffer advised Broch that he already had an offer of $1.30 per gallon
011 Canada Foods ' coneentrat.e , but indicated he might be interested
if he could get a better price. Broch asked Kieffer what quantity
he had in mind and KieHer told him it would be about 500 drums.
Broeh stated he would contact his principal and see what could be
done.

14, On or about. adobeI' 26 , which was either the same day or the
day' following that on wbieh he talked to Kieffer, Broeh telephoned
Koldinsky of Canada Foods and told him he could sell approximately
500 drums of apple coneentrate to Smucker if he eould get f1 price 
$1.25 per gallon. Broch indieated that Smucker WI1S able to bu~r
Freneh eoneentrate in the United States at $1.25 per gallon. Koldill-
sky told Broch he would tale the proposition under advisement and
call him back. 

15. The following day, October 27 , Koldinsky telephoned Broeh
and informed him that he would be ,,-illing to make the sale at $1. 2;)

per gallon , provided that Broch would agree to reduce his eommissioll
from 5 percent to 3 percent. From the entire context of events it
nUl~- be inferred t hat this raIl folIo,,-ec1 Koldinsky s telephone conver-
sation the same day with Phipps , in which the latter declined to aeeept
n. eut in brokerage as a condition for a lowe.r price. Broch agreed to
Koldinsky s proposal and then telephoned KiefFer to advise him that
his principal had agreed to sell at $1. 25 pel' gallon , due to the large
size of tbe order. A sales contrflct was then prepared , dated October

, 195.:1 , for 500 steel drums of apple concentrflte at $1.25 pel' g::t.lloll
IG. Following the agreement to sell ;300 drums to SmucJ\:cr throughCo' 

Bl'ocl1 , Koldinsky of Canada Foods sent. a \,~il'e to Phipps reqllestillg
the latter to stop selling eoneentrate 1'01' 1 week. To this , Phipps
replied by letter dated October 2D statillg~ in part , as follows:

\\' e do not know 110\\' to talk to you regarding this Smucker deal on the 500
barrels. \Ve do hope the buyer s position is legal. The Robinson-Patman Act.
prohibits remittance of brokerage to the buyer and they are always looking for
some publicity with larger concerns.

7 In an ,lpparent effort to esL\hlish tbat BroC:1 biked to Koldinsky about the Sm:lCker order prior to the timc
hipl" did , CO'II1SP! for respondcllts rcfer to l';:oldinsky s t('s!.imony ,IS I'stahlishing that Hroeh called him

about the Smuckl'r proposal a WI'l'k or JO da~' s before the order of Oel.ohcr '27. llowe\'t', it S('(' I11S ckar from

the J'l'I'orli :IS 'I wl1ole th:lt. no' 1110:' (' th:1I1 ahou1 :! d,i' , if th:1t much , l'hlPSI' :\ bclln' cli Broch' s con\'l.'rsatio!1

with l';:ietIl'r, hi;; submi,siol1 of I. liP Smucker proposal to Koh!insk~' , and the 1:H.lerS approyal. B:oeh PIT-
pared the on!('r on O('(oh('r:1' , when 111' J'l'eein'd Koldimi;y s apprm :i!, Aecorrlillg: tfJ t!ll' latt('r , t. StiIl101l~'

he gan' BroC'!lhis approl' aJ ' jlher thl' ,amp da:: or the day follo\\' jqg: Ih:)t on \\' hil'h Hroeh Galled him ahoiH.
SII11H' kl'r. Tlil' t. cstinlOn~' of hoth Hroc'h and KietIt'r indicates thnt. onl~' a fpl\" day~ elnpsed hdwl'l'n Ihl'ir
tl'IPpI10111' l'OI1\' ,'rsn!i(!l1 anI! Koldil1sk~" s nppronil of tI1l' dl' ilI. Koldin~ky s lett!'r of 01' 10111'1' ~5 to Phipps
rl'ft' rrin!! to the possihi!iry of:1 price rise' , slIgg:esl, that as late as th,11 rlat(' hI' I\'ns not thillkil1g in term" or
an~' propos:il to I'l'dl1l'l' thl' prkl'
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All we want to know is that your price quoted to other brokers was the same as:
that given to us.

We had hoped to do a great big business ,dth you folks , but on the basis of what.
has happened on this deal , we feel that our hands are moj'e-or-less tied , because it
has not been our custom to work with unclean hands.

17. In a telephone conversa tion between Koldinsky and Phipps
soon after the October 29 letter , Koldinsky advised Phipps that his
price was still $1. 30 per gallon and thn,t if a.nyone was selling the COll-
eentrate at less than $1. , they were giving up part of their brokerage.

18. About 2 weeks later , Koldinsky advised Phipps that he had a
few hundred barrels of coneentrate to sell and the latter , by letter
dated November 15 , requested a pl'iee quotation. Koldinsky replied
by letter dated November 17 , again quoting $1.30 per gallon as the
price of concentrate.

19. On Decen1ber 8 , 1954 , respondents made another contract with
Smucker on beha.1f of Canada Foods to sell an additional 50 steel
drums of apple concentrate at $1.25 per gallon. Shipments on the
October 27 and December 8 contrnets were made between December

1954 , and ~'Ia:r 1 1955 , totalling 32 589.44 gallons which , at the

invoice price of $1 ~25 per gallon , fiInol1ntecl to $40 736.80. Hespond-
ents received a commission of 3 percent on these sales to Sml1eker.
During the same period respondents made sales to a rn:mIJer of other
buyers of apple concentrate a 1. a price of $1.30 pel' gallon , said sales
totnlling approxima tel~- $50 000. On the laUer sales Broch received
his regular commission of 5 percent.

20. Sales were n1so made during the smne period by Canada Foods
through its other brokers. The prjee of the concentrate in an 811('11

sales was $1.30 per gallon nnd all the other brokers received their
agreed commission of 4 percent.

C. The Agreement as to CO1n1m:s.'~n ()n

1. Although npparently conceding in their answer that. there was
nn Ilgreement between respondents and their seller principal to pay
respondents a commission of 5 percent , respondents take the somewhat
contra,dictory posi tion that. there WilS no sueh thing ns 11 fixed rnte of

commission and that they sometimes had to negohate with their seller
principals separately 011 eaeh sale. Hespondents endeavored 
establish through the testimony of respondent Henry Broeh , that any
understanding between Broch and his principals wns , a t best , of sueh
n vao-ue uncertain nnd amor h(H1s nature as to he n1most meanin~-
less. 1"11118 , Broch testified that the sellers merely gllYC him 
indicated" or "npproximate rllte of brokerage , but that this.
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could be ehanged "any day" as the seller "sees fit." He denied that
there were any written agreements between broker and principal , or
anything in writing concerning the rate of commission. However
he conceded that " there might be an indication" (without revealing

where such indication could be found), but that this was "never any-
thing specific; definitely specified.

When asked on cross-examination whether it was not true that the
understanding as to brokerage was usually confirmed by correspond-
ence between the parties , Broch testified that this was "not necessar-
ily" true, that there were "very few letters " specifying brokerage
and that he was unable. to recall having any such letters. vVhen asked
whether he meant to suggest that in going out to sell on behalf of
some 25 or more sellers , he actually did not know what brokerage he
was going to be paid , Broch at first replied: "That is correct. How-
ever , the absurdity of this position apparently oceurred to him after
further refleetion and he later conceded that it "might not be as hazy
as suggested by counsel supporting the complaint , and that he had a
general idea" as to what his commission would be.
Broeh' s testimony was a masterpiece in circumlocution and evasion

was contrary to the probabilities inherent in the situation

, !.

1.11cl was

contradieted by other reliable evidence in the record. Based on his
evaluation of the testimony as a whole and his observation of the de-
meanor of the witness , the undersigned can give no weight to Broch'
claims.

2. Whether or not it can be formally characterized as an agreement
there is no question but that there was a written understa.nding be-
tween Broch and his seller principal , Canada Foods. Such under-
standing origina.te.d in the eorrespondenee which passed between them
in the spring of 1954 , to whieh reference has been heretofore made. 
the letter of Apl'il21 , 1954 , Canada Foods advised Broch that it was
looking for an agent in the Central United States and , after quoting
the selling priee of the a,pple eoncentrate , stated: "In this price is
included 5 percent commission for you. . Respondents accepted the
appointment , under the eonditions indieated , by their letter of ?\1ay 5
1954 , in which they stated , in part:

* * * 

\ve arc very pleased that you arc appointing us as your executive agents
for the midwestern territories and rest assured that ,YC will do the right kind of
job for you.

Although not claiming that the nrrangement reflected in the above
correspondence had ever been rescinded, Broeh testified that his

agTeement with Canada. Foods was entirely oral a,nd was made in tho
fall of 1954 , when Koldinsky yisited him in Chieago. It seems quite.
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likely that the arrangement made in the spring of 1954 was still in
effect in the fall of that year and that Broch was mistaken in his tes-
timony. Assuming, however, that the earlier arrangement was
withdrawn , it is clear from the testimony of respondents ' ,vitness

L. Koldinsky, that any arrangement which he made '~lith Broch in
the fall of 1954 was confinnecl in writing and provided for a commission
of 5 percent.

3. Respondents also endeavored to show that whatever arrange-
ment as to cOInmission might have been made initially, such ar-
rangement was of no long range significance sinee ench sale was
subject to confirmation. Both Broch and Koldinsky testified to

this effect , and respondents also offered in evidenee the sales eontract
used by them which recites that the sale is: "Subject to eonfirnlation
of the seller.

The undersigned is satisfied from the evidence as a whole that the
subjeet to confirmation" provision has nothing to do with the, rate of

brokerage , as between seller and broker , and does not contemplate
renegotiation of the rate of brokerage on a sale-by-sale basis. 
hold otherwise would be to assume that the parties in t(~ncled to agree
to a nullity when they fixed the rate of commission tit ,5 percent.
As a matter of common sense , a provision that a saIl' is "subject to
confirmation of the seller" merely constitutes notification to the buyer
that the seller may refuse to confirm a sale made by his broker if he is
not satisfied with the terms thereof , as between himself and the buyer
such as pl'iee , quantity, terms of payment , and delivery dates. That
such was the meaning which was intended here seems evider, 1'1'0111

the context of the sales contract in which the citecllanguage appears
and also from the testimony of Broch himself.

It is significant that in none of the correspondence in evidence
either the letters from Canada Foods to Bl'och or to Tenser & Phipps
or any of the other brokers , is there any indication that the rate of
commission specified is "subjeet to confirmation. From the manner
in whieh the parties eonducted themselves , it is clear that they under-
stood they were proeeeding on the basis of a definitely fixed rate of

commission and not one which was subject to renegotiation frOIn
sale to sale.

4. In addition to the somewhat eontrn,dietory claims that there
was no definite agreement as to commission , and that if there waB one

8 KoIrtjnsky testified that it was his norma) procer!me to ('onfirm brokerage arran!'emcnts in writ. ing and
that " in my correspondence I promised him fBrochJ 5 J)('TCel11."

9 AJthOllgh Iiroch madc thc characteristically exa!!f!Cr:1tC(1 claim that the twm in Question contemplated
that t here would be confirmation " as to everythin!r, " in !rho !ng nn explannl ion of the matt.l'TS to be confirmed
he unwit.tingJy testified that it involved confirmation "as (.0 price; when he ItlH' seIler) wants to scIl or when
he wants to ship,

528577 -60-
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it was subject to renegotiation , respondents ndvanced the addi-
tional contention that the agreement to pay a eommission of 5 percent
wns based on contemplated sales of much smnller quan tities than the
sale in question. The testimony offered in support of this eontention
followed the same confused , contradictory and unconvincing pattern
as some of the other testimony which has been referred to above.
Thus Broch testified that when he and Koldinsky diseussed the
arrangement in the fall of 1954 , it was eontcmplated that he would
sell approximately 1 000 drums a year to all his eustomers , but that
there was no discussion eoncerning the amount which it was conteJll-
plated would be sold to any individual account. However , after a
little prodding from his eounsel , 13roc11 finally testified that it was
eontemplate,d the sales to anyone customer would not exceed 50 to
100 drums. Koldinsky, on the other hand , testified that, Broch ad-
vised him that he eould sell several t housancl barrels of the concentrate
bu t that there was no discussion as to the quan tity to be sold to any
individual account. 'Vhilc Koldinsky indiented that it had been
his impression that no one in the Uni ted States could use more than

50 barrels , he definitely stated the matter of quantity was never
discussed in fixing 131'och's rate of commission.

The undersigned is satisfied from the eyidencc as a whole tha 
whatever discussion there. may haTe been "Tith respect. to the quan tity
of sales , the rate of eommission agreed upon was fixed ,,-ithout refer-
ence to the quantity sold , either to all customers or to any jndiyidunl
customer. The reeorcl shows that when Smucker made another PUI'-
ehase in December 1 g54 for onl:v 50 lHl1Tcls , 1)(' stillrcl'civec1 the saul('

favorable price which he hnc1 been giyen on the b.rger ordcr of 500
barrels , and Broeh received the same 3-pcrcen t. commission. Con-
versely, another purchaser \:I.'ho made substantia.l purchases during:
the SRme period paid the $1.30 prier and Broch reeein'cI his reglllur
percent commission.

The fact tha t the. rate of commission agreed upon with Canada
Foods was a fixed pereentagc , without reganl to the quantity involved
is further corroborated by a. list. of respondents ' principrds which was
given to n. Federal Trn.de Commission inH'stigntor by respondents
prior to the issuance of the complaint , eolltnining the rate of com-
mission payable by eadl principal, The rate 01' C'ommission spccifi(ld
jn this document for Ca.nada Foods is 5 pen' ent. The same docurnent
indicates a fixed rflte 01' commission payable. by a11 of the other sC'llers
represented by respondents with the execption 01' one seller. for whom

10 The n~co)'(1 shows th~t durin" the periocllJPt\H'eTl October IU54 anrl1\' larch 105.1, dl'linrics to Snmckrr
amounted to $25.904, while rlclin'rics to another bu'.'er presented by respondents , Squire Din!!l'C Co"
arnoHTltl'd to $1G ;(i:i. On thl' latter saJl's the rate of commission was 5 percent.
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the doeument indicates 3, variation of eomlnissioll from 1 percent to
3 pereent

, "

aeeording to volume and selling prier of products.
Respondents emit-end that the r!1tes of commission specified in the

list given to the Commission investigator were merely " indicated"
rates and offered evidenee to show that there were variations from
the rates refleeted in the doeument. The evidence offered by re-
spondents involved 4 out of approximately 25 se.lle1's represented by
respondents. Two ofthle', sellers are not directly represented by re-
spondents, but respondents act through a ('ob1'oke1'. The I'ute 
eommission with the sellers in those instances \Vas established by the
eobrokel' and not by respondents , and it is dear that the. reasons for
any changes or variations in commission as bct\\'een the eobroker and
his principals is a nlatter which does not lie within respondents
personal knowledge. In any event , the record eontains no reasons
as to the variations in commission nor is there any indication that
such va1'in.tions were geared to the quantity involved.

The third aceount cited by respondents is clearly inapposite since
it involved a situation when' after n. particular date the rate of com-
mission was reduced on all sales fronl 3 percent to .2 percent. The
reeord does net indicate the l'('fI.son for such clullige nor thft.t it had
anything to do with quantity. So Jar as appears from the record

respondents merely re-negotia ted the rate of eomm.ission with their
seller principal so that on all sales to all customcrs beginning in Jan-
uary 1 U5G , a lW'W rnte of eommis~;ion WilS applicable, The Jourth
instance cited by respondents inyoln's the ycry Recount to which
referenee has been madc , us being the only account in tlw list given
to Comnlission investigator where the1'(:' "~ns any indicu bon of a
variation in commission nceording to quantity,

These accounts do not appear t~ be typical , and hardly establish
the existence of a loose. , fiexible practice as to commission 01' that
the rate of eommission customarily varies ,,~ith quantity. Jt. is pos-
sible that somE' of these transactions may be su bject t~) the same
vice as that here inyolved. In any event , whfJ.tf'.ver 'may han' been
responch'nts ' aITangl'ments ' vith other s.ellers , the undersigned is sat-
isfied from the rccord us a '.vholr thnt in the e~se of the:' Citnnda l"oods
account there was a definite arrungen:ent tlwt respondents would be
pn.id a commission of ;) percent, on sales , and that this arrangement
,\TH.S mode without regard t~ the q1.mntity in' oh' ('(J ill allY particular
sale.

II The Commission inn'stip'ator testified that the document "-ns prepare:i und(' r the din'etion of 1-Ienr~'

Broch and p'iven to him. Broch was So!11l',,-hat eva~;i\"C and eoufiJsed in his testimony flS to ,vlll'ther his
otlice had preparpd tlie doeument or wlH'thcr the invest i~ator had prepllred it from records in Broch' s otJiCl'.

Broch concpded, howen'r , that the information contained tlwrejn was correct.
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D. The Legal Questions

Insofar as is here pertinent , subsection (c) makes it unla,vful-
for any person engaged in commerce, h1 the course of such commerce, to payor
grant * * * anything of value as a commission, brokerage , or other compen-
sation , or any allowance or discount in lieu thereof, * * * in connection with
the sale or purchase of goods , "Tares , or merchandise , either t,o the other party
to such transaction or to an agent, representative , or other intermediary therein
where such intermediary is acting in fact for or in behalf, or is subject to the
direct or indirect control , of any party to such transaction other than the person
by whom such compensation is so granted Of paid.

In nddition to tnking issue with counsel supporting the complaint
with respect to the fads surrounding the transnetion at issue , counsel
for respondents have also raised a number of legnl questions. They
contend that subsection (c) was rIot intended to apply to independent
brokers such as respondents; that even if it was so intended , respond-
ents ' conduct does not fall within the section; and that in any event
the section would be unconstitutional if applied to the factual situ-
ation here involved. The examiner now turns to a consideration of
these arguments.

1. The application of section 2(c) to independent brokers

Counsel for respondents contcnd that section 2(c) was intended to
prevent so-called "dummy " brokerage , i. , payments of brokerage to
the buyer or to a broker or agent acting on behalf of the buyer , or
subject to the buycr s control , but that Congress never intended the
section to apply to so-called "pure " brokers , i. , brol\:(:'r8 who repre-
sent only the seller in a transaction and nre not connected in any way
with the buyer. Counsels ' argument rests , in part , on the reference
in the House Judiciary Committee Report to the practiee of certain
large buyers in demanding the allowance of brokerage , either directly
to them or to an agent whom they set up in the guise of a broker. I:?

Counsels ' HTgument overlooks the fact that the illustration referred
to in the committee report is merely cited as being "among the
vrevalent modes of (Jjserimination at which this bill is directed
:B.nd is by no means intended to be exhaustive of the methods by
which the section in question may be violated. On the contrary,
it is clear from the legislative history that subsection (e) was included
in the bill as part of a broad congressional plan to shore up the avenues
of evasion which had arisen under the earlier narrow prohibition on
priee discrimination in the original Clayton Act , one of the prominent
Jllodes of evasion from which was the use of brokerage as an indirect

12 E. n. Hep. ;-"-0.228; , i4th Cong. , 2d Se~s. 15 (l\J3G).
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method of price discrimination. As stated in the very report cited
by respondents , subsection (c) was intended to prevent lithe abuse of
the brokerage function for purposes of oppressive discrimination.

In eonsidering the proposed legislation Congress had before it
sta,ten1ents such as the following, which was made. by a representative
of the Assoeiated Grocery J\Ja.nufaeturers of Ameriea , one of the
proponents of the legislation: 

This association supports a valid , sound, and constructive amendment 
section 2 effective to stren(/then its protective application against price discrim7:nation
otrensh' e to the competitive principle; that is, an amendment (a) which broadens
the section s prohibitory jurisdiction to the extent permitted and consistent in
the circumstances, (b) which tightens its exemptions against their misuse to
defeat the law, (c) which makes the section expressly prohiMt indirect price dis-
crimination by brokerage diversion to a trade buyer and (d) which makes the section
expressly and reasonably regulate distribution-service payments to prevent their
degeneration into an indirect price discrimination violative of the section and

thus nip its violation in the bud. (Emphasis supplied.

Furthcr reflecting the broad purpose of subsection (c) is the state-
ment made by Representative Patman during the legislative debntes
thn, t the section \vas-
directed against the corruption of the true brokerage function as a real and
valuable servant of commerce, into a subterfuge for those unfair and coercive
price discriminations which constitute such a real menace to conimerce. 

The undersigned entertains no doubt thnt subsection (c) was
intended not only to reach IIdummy" brokerage payments made 

a buyer or his representative , but also to prevent a so-ca.llecl "pure
broker , who represents only the seller in the transaction , frO1ll splitting
his commission , directly or indirectly, with the buyer in the trans-
action. That subsection (c) was intended to prevent the splitting of
commissions by fl, seller s broker has been the eommonly accepted
understanding of the statute almost frmll the beginning. Thus
Congressman Patman in his book entitled liThe Robinson-Patman
Act " published soon after the passage of the act , gives the following
answer to the specific question whether the act Clprohibits a broker

from splitting his brokera,ge with a buyer

" (p. 

108) 

Yes. It applies to any person. The intent of Congress , the reports of com-
mittees, and the act are all specific on this point. The payment of any brokerage
by the seller to the buyer is prohibited. The relationship of the broker to his

principal is a fiduciary one. He is , in fact , representing the seller in this instance
and would be liable.

In the book entitled liThe Robinson-Patman Act , Its History and
Probable ::\.feaning, " published by The 'Yashington Post of 'Vashing-

IJ Hearings before subcommittee of Committee on Ju(liciary on S. 4171 , 74th Cong. 2(\ Sess. 62 (193(\),
14 79 Congo Rec. 90i9 (June JJ, 1935).
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ton , D. , in October 1936 , the following statement appears with

respect to the basic structure and interrelation of the various su 
divisions of section 2 (p. 6):

The final enactment contains, in the first instance, a prohibition of price dis-
crimination in sweeping terms. Next , it specifically prohibits a series of practiees
(such as split and bogus brokerage, individualized advertising and service allowances,

etc. ) which , whether within or without the basic prohibition (of section 2), are made
unlawful because their use may lead to diserimination. (Emphasis supplied.

Addressing itself specifically to the subject of the splitting of
eommissions , the same. work states that subsection (c) (p. 38)-
prohibits the splitting of brokerage where the seller or the buyer is aware of the
practice. For where a broker passes a portion of his commission baek to the
buyer , it would appear that he is aeting, at least in part

, "

for or in behalf" of such
buyer.

In 1940 , The American Institu te of Food Distribution , Inc. , prepared

a booklet for use in the industry entitled "Robinson-Patman Guide
Book. This work expresses the following opinion on the question
of whether the Robinson-Patman Aet "prevents imy splitting 
brokerage " (p. 74) 

Seller s broker cannot legally pass any of his commission to the buyer. This
would be the same as the seller making the payment. If the broker does split
the seller would be held liable , pa.rticularly if he knew about the practice. 

It seems apparent from the foregoing that subsection (c) has
been generally accepted as prohibiting the splitting of commission
by independent brokers , as well as the granting of "dummy " brokerage
to the buyer or someone eontrolh'd by or affiliated with a buyer.
That this should be so is not surprising in view of the fact that the
paying or granting of eommissioIl , under the indicated circumstances
is made unlawful for "any person " and not merely for the seller

to the buyer or the In tter s affiliate.

In further support of their argument that section 2 (c) was not
intended to a.pply to "pure" brokers , counsel for respondents claim

that the Commission has failed to issue any complaint against brokers

not afIiliated with a buyer , except in on(~ case D. J. Easterli, Docket
1\ o. 6587 , and that the cornplaint there was dismissed by the Com-
mission before hearing, withou t any reason for its action being specified

(33 F. C. 1639). Counsel apparently regard the paucity of cleeisions

on the point and the action taken in the Easterlin case as ind ie-ative

of the Commission s belief that it lacks jurisdiction over "pure
brokers.

Counsel' s argument in this respect is not correct since the Com-

mission has issued eomplaints in at least two other eases , involving

13 The opinion above quotcrl purports to be based on instructions issued hy the Great Atlantic ell Pacific

Tea Co. to its buyers,
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the splitting of commlsslO~1S by brokers representing sellers only,
and has in both instances issued orders against the brokers. In
tV. E. Robinson 

&: 

Co. , Inc. 32 F. C. 370 the seller s broker was
charged with passing on approximately 50 percent of his brokerage
to certain purchasers and was ordered to cease and desist from such
practiee. In Custom. House Packing Corp. 43 F. C. 164 , a broker
having no connection with the buyers , was found to have violated
section 2(c) by pa.ssing on part of his commission to such buyers.

The Court of Appeals for the Fourth Circuit has also made it clear
that it upholds the Commission s position that section 2(c) pplies
to the seller s broker , in Oliver' Brothel' , Inc. v. 102 F. 2d 736.

Although that case involved a payment of brokerage by a seller to 

broker representing the buyer, the couJ't in a.cldressing itself to the
argument that the broker was rendering a service to the seller and
was therefore entitled to a. commission , stated (p. 770):

And even if it were true that Oliver rendered services to the sellers , we do not
think that this would change the situation. No one would contend that , W1:t1wut
violating this section , a broker representing the seller could (Jive his com.missions to the
buyer; for in such case the action of the broker would be the act'ion of his principal
the seller and would anwunt to the allowance of commissions by the sella to the other

party to the transaction in directviolat1:on of the statlltoT?/ prov1:s1:on. As we have
seen , it constitutes a clear violation of the section for the buyer to receive com-
missions allowed an agent who represents him alone. If , therefore , the buyer may
not receive commissions allowed either his own agent or the agent of the seller
would seem to follow necessarily that he may uot receive commissions allowed a
broker who is the agent of both. (Emphasis supplied.

It is a.ccordingly concluded that section 2(c) prohibits an independ-
ent broker who represents a seller from splitting with , or pa.ssing on

the buyer any part of the eommission or brokerage to which he

is entitled under his agreement with the seller.

2. Application of section 2(c) to respondents ' reduction in commission

Counsel for respondents advance the alternative argument that
even if section 2(c) does apply to the splitting of commission by
independent brokers , it is not a.pplicable to the facts here since (n.)

it does not apply to indirect" payments or allowances to a buyer and
(b) respondents ' acceptance of a reduction in commission ean , in 

event, be eonsidered a payment or al1O\nmee of brokerage , either

direct or indirect.

a. Counsels ' argument that the statute does not apply to indirect
paymen ts or allowances to a buyer by a broker is based on the fact
that the statute , in deelaring it to be illegal for any person " to pay
or grant" anything of va.lue as a commission to the other party 

the transaction does not use the words "directly or indirectly " after
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the phrase " to payor grant. Counsel point out , in this connection
that when Congress wanted to prohibit payments to brokers or agents
under the indirect , as well as the direct , control of the other party to
the transaction , it was eareful to use the expression "subject to the
direet or indirect eontrol" of sueh party. Counsel apparently regard
the omission of a similar phrase , in eonnection with the prohibition
on the payment or granting of brokerage , as significant.

While it is true that Congress , out of an abundance of caution
might have inserted the phrase "directly or indirectly after the

la.nguage "to pay or grant " the undersigned does not eonsider its
omission to be of any signifieanee. Considering that it was the basic
intent of Congress in adding subsections (c), (d), and (e) to the act
to eircumvent indirect forms of pl'iee discrimina, tion , and in the light
of the expressed intent of Congress in the case of subsection (c) to
prevent the "abuse of the brokerage funetion for purposes of oppres-
sive (price) diserimination " the undersigned cannot believe that Con-
gress intended to give section 2(c) the narrow scope for whieh re-
spondents argue. On the contrary, the very portion of the legislative
history cited by respondents conta.ins the statement that section 2 (c)
prohibits the direct or indil' ect payment of brokerage exeept for sueh

services rendered. "16 It is inconceivable that Congress intended to
prohibit the seller s broker from making a direct payment of part of
his commission to the buyer , but intended to permit the broker to
remit such sum to the seller and have the latter , in turn , transmit it
to the buyer. 11erely to state the proposition is to demonstrate its
absurdity.

b. Counsel for respondents further argue that even if the statute
applies to indirect , as well as direct , payments , the eonduct of re-
spondents here cannot be deemed to fall within either category.
Counsels ' argument , in substanee , is that since the seller was under
no obligation to pay respondents the 5-pereent commisssion for any
specified period of time , and made it a condition of its approval of the
sale that they accept a reduction of eommission to 3 percent , respond-
ents aetua.lly earneel" only 3 percent on the sale , and accordingly
they cannot be deemed to have paid , granted , or allowed any part of
their eommission to the buyerY Counsel also argue that it was a

16 H. R. Rep, No. 29.51, i4th Cong., 2d Bess. (19:i6).
17 Counsel for respondents point out in the memorandum filed by them that while the complaint char~es

as the ,"iolation , the

' '

grantinp; or alJowing " of a per rentage of their brokerage to the buyer , the act does not
use the word " aHowing " in referring to the illegal conduct , but uses the expression " payor grant." Coun-
sel apparently do not urge this \'ariance between the complaint and the statute as the basis for any serious
argument. It may be noted. howe,"er , that the word " aHa\\' " is defined as " to grant as a deduction or an
addition " (Webster s Xew CoHegiate Dictionary, 1949 Edition). Consequently, the chm ge that J"('spond.

cnts granted or allowed a part of tbeir brokerage to the buyer is clearly synonymous with the language
usej in the act.
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sine qua non , in establishing respondents ' connection with the pay-
ment or granting of brokerage to the purchaser; to show that respond-
ents had requested the seller to recoup part of its loss out of their
commISSIOn.

By arguing that they only ltearned" 3-percent commission and
consequently, did not pass on any of their commission to the buyer
respondents are in effect seeking to lift themselves by their own boot-
straps. They seek to escape the application of the statute by the
very conduct which makes it operative. As has been found above
it was agreed between respondents and their princ.ipal that respond-
ents would receive a commission of 5 percent on sales made by them.
This agreement was in effect on October 27 , 1954 , and, except for

sales to Smucker , is still in eft'ect. By accepting a commission of 3
percent , under the circumstances here present , respondents were giving
up part of what they were entitled to reeeive , with full knowledge of
the fact that their contribution would redound to the benefit of the
buyer in the form of a price coneession. It may be , as counsel for
respondents argue , that there is no proof that respondents actually
requested the seller to recoup part of the price reduction out of their
commission. However , in the light of the economic realities of the
situation , this is immaterial.

Respondents were fully mindful of the fact that the going price of
Canada Foods ' apple concentrate was $1.30 per gallon. This was the
price at which they sold concentrate to every purchaser except
Smucker. This was the price which . Tenser & Phipps had already
quoted to Smucker , to respondents ' knowledge , when the latter inter-
vened in the situation and indueed Canada Foods to lower its priee.

Irrespeetive of whether respondents actively urged Canada Foods to
recoup part of the priee reduction out of the commission to which

they would otherwise have been entitled , they \vere fully eogniza.nt

of the fact that their acceptanee of a reduced rate of commission was
a material factor in making possible the sale to Smucker at a reduced
price. As the agent for Canada Foods, respondents are equally
guilty with their principal of eontributing to the price coneession
which the latter gave to the purc.haser. The fact that the principal
is beyond the jurisdiction of the Federal Trade Commission , by reason
of its situs in Canada , does not absolve the agent from liability for
his participation in the transaction.

It may be , as argued by eounsel for respondents , that the original
agl'eeInent bet\veen respondents and Canada Foods was not for any
specified duration and could have been terminated or modified.

However, what is involved here is not merely a modification of an
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existing agreement with respect to commission , but a dropping of
commission on sales to a single purchaser , combined with a reduction
in price to that purchaser under circumstances where it is clear that
the reduction in commission was a concomitant of, in fact was the
quid pro quo for , the reduction in price. Respondents ' accepta,nee of a
lm\rer commission , under such circumstances , is as much a payment
of part of their commission to the purchaser as if respondents had di-.
rectly paid 2 percent of their commission to the purchaser.

I t may also be , as argued by counsel for respondents , that had they
not accepted the 3 percent they might not have made the sale. How-
ever, the choice with whieh respondents were eonfronted was largely
of their own making since had they not intervened in the situation
it seems quite probable that Tenser & Phipps would have made the
sale at the going priee and at their agreed rate of commission. Re-
spondents' conduct, under these circumstances, tends to point up
the vice involved in the splitting of cOInmissions as a competitive
weapon. In any event , the fad that respondents ' conduct was moti-
vated by economic reasons eonnot be deemed a legal justification for
what they did.

c. Counsel for respondents argue , finally, that whatever benefit the
buyer may have reeeived when respondents accepted a 3-percent
eommission instead of 5 percent , it did not involve the granting or
allowing of eommission or broke,rage or of any sum in lieu thereof.
Counsels ' argument appears to be that because a portion of respond-
ents ' commission reached the purchaser in the form of a price con-
cession , it cannot be deemed to fall within the proscription of section
2(e). This argument is wholly without merit.

vVhat the statute prohibits is the payment or allowance to the buyer
of "anything of value as a commission , brokerage , or other compen-
sa,tion , or any allowance or discount in lieu thereof." Under this
broad language it is not necessary that the payment be labeled as
commission or brokerage. In the instant. case the price reduction to
the purchaser involved partly an actual priee reduction by the seller
and partly a portion of the brokerage cOInmission which respondents
permitted the seller to retain in order to make possible the fullredue-
tion sought by the buyer. Cert,ainly the portion of the price CO11-

ecssion to whieh respondents contribut,ed may be deemed an allo\'.rance
or discount in lieu of eommission or brokerage , within the meaning of
the statute. In fact , if not for sueh eoneession on respondents ' part
it appears unlikely that there would have been any price reduction to
the purchaser.

ISFasllioll Oriqi1lators ' Guild F. T. 312 U. S. 457 , 468: TVilolesale Dr!! (;ood~ 11I,~titute 

". 

F. T. 139 F.
2d 230 (C,A, 2, 1943), ccrt. den. 321 l.' S. 770,
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In both the Custom Iiol1,se Packing Corp. case and the Jr. E. Robin-

son Co. case supra the splitting of commission took the form
not merely of the transmission of part of the broker s commission to
the purchaser , but also was effeeted indireetly though equivalent priee
reductions. The latter practice was also considered to be in violation
of section 2(c) and , in the Robinson case , the order specifically pro-
hibited a reduction in price which reflected the part of the brokerage
payment to which the broker \vas entitled.

CONCLUDING FINDING

Based on the facts hereinabove found , it is coneIuded and found that
respondents , a.nd eaeh of them , have since Oetober 27 , 1954 , granted
and aJlowed , and are now granting and a.llowing, directly or indirectly,
a portion of the commission or brokerage fee to which they 8,re entitle.
from their seller principal , Canada Foods Ltd. , to The J. 1\1. Smucker
Co. , a buyer of food products in commerce , in connection v/itb such
buyer s purchase of food products in commerce.

3. The question of constitutionality

Counsel for respondents eont.end that seet.ion 2(c), as applied to the
acts and praetiees here involved , is in violation of the due proeess
clause of the fifth amendment been.use it eonstitntes an arbitrary
discrimination against them. 'Yhen reduced to its essence , respond-
ents ' argument is that by denying them the right to meet the com-
petition of other brokers \vho ebnTge a lower rate of commission , see-
tion 2 (c) discriminates against them and benee violates the fifth
amendment.

Aside from the faet. that an administrative ageney is required to
assume the constitutionality of the laws it fH.lministers , the short
nswer to counsels ' contention is that it was laid at rest many years

ago in the Oliver Brothers ease supra. In that, ease it \ViiS contended
that section 2(e) violated the fifth amendment been.use it did not per-
mit the use of the defensive measures provided with respeet to section
2 (a), such as the meeting of eompetition. In response to this argu-
ment the Court of Appeals stated (p. 768):

And we are not impressed with the argument that ' when construed without
the limitation prescribed by 2(a) section 2(c) is violative of the due process clause
of the fifth amendment. It is addressed to a definite evil in interstate trade and
commerce which Congress has full power to regulate. It is uniform in operation
and applies to all persons alike, It is not arbitrary or unreasonable, but is di-
rected to""ard the elimination of hidden discriminations in price which are thought
to be injurious to the proper operation of a free competitive system of trade and
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commerce and to have a tendency to promote unreasonable restraints and
monopolization.

To this it need only be added that section 2(c) does not require any
broker to charge any particular rate of commission. If respondents
de,gire to reduce their rate of cOIumission , they are not denied the right
to do so under section 2'(c), except insofar as they use such reduction
as a vehicle for granting or allowing something to the buyer to which
Congress has stated the buyer is not entitled.

CONCL USlOX OF LAW

It is concluded that respondents , and each of them , by engaging in
the acts and practices hereinabove found have violated , and are no\\"
violating, the provisions of subsection (c) of seetion 2 of the Clayton
Act , as amended by the Robinson-Patman Act.

onDER

It i.s ordered That responde,nts Henry Broch and Oscar Adler , co-
partners trading as Henry Broch & Co. , their representatives , agents
or employees , directly or through any corporate or other deTice , in

eonnection with the sale of food or food products for Canada Foods
Ltd. , or any other seller principal , in commerce , as "commerce
defined in the Clayton Act , as amended , do forthwith cease and desist
from:

(1) Paying, granting or allowing, directly or indirectly, to The
T. Iv!. Smucker Co. , or to any other buyer , or to anyone acting for or
in behalf of or who is subject to the direct or indirect control of such
buyer , any allowance or discount in lieu of brokerage , or any part or
percentage thereof , by selling any food or food products to such buyer
at prices reflecting a reduction from the prices at which sales of such
foods are currently being effected by respondents for Canada Foods
Ltd. or any other seller prineipal , as the ease may be , where sueh re-
duction in price is accompanied by a reduction in the regular rate of
eommission , brokerage 01' other compensation currently being paid to
respondents by such seller principal for brokerage services; or

(2) In any other manner , paying, granting or allowing, directly or
indirectly, to The J. 1-1. Smueker Co. , or to any other buyer , or to
anyone acting for or in behalf of or who is subject to the direct or in-
direct control of such buyer , anything of value as a eommission , bro-
kerage or other compensation or any allowanee or discount in lieu theTe-
of upon , or in conneetion "lith , any sale of food or food products to
such buyer for its own account.



HENRY BROCH & CO. 695

673 Opinion

OPINION OF THE COl\nnSSION

By Anderson , Commissioner:
Respondents have appealed from the hearing examiner s initial de-

cision which , on the basis of findings of fact therein made , concluded
that respondents had viola,ted section 2 (c) of the Clayton Act , H,S

amended by the Robinson-Patman Act. I The initial decision con-
tains an order to cease and desist which would prohibit rfsponclents
from:

(1) Paying, granting, or allowing, directly or indirectly, to The J. M. Smucker
Co. , or to any other buyer , or to anyone acting for or in behalf of or who is subject
to the direct or indirect control of such buyer , any allowance or discount in lieu of
brokerage , or any part or percentage thereof , by selling any food or food products'
to such buyer at prices reflecting a reduction from the prices at which sales of such
foods are currently being effected by respondents for Canada Foods Ltd. or any-
other seller principal , as the ease may be , where such reduction in price is aeeom-
panied by a reduction in the regular rate of commission , brokerage or othel' cotti...
pensation currently being paid to respondents by such seller principal for brokerage
services; or

(2) In any other manner , paying, granting or allowing, directly or indirectly,
to The J. M. Smucker Co. , or to any other buyer , or to anyone acting for or in
behalf of or who is subject to the direct 01' indirect control of such buyer , anything
of value as a commission , brokerage or other compensation or any allowance or

scount in lieu thereof upon , or in connection with , any sale of food or food prod-
ucts to such buyer for its own account.

The gravamen of the complaint is that respondents granted and
allowed a buyer , The J. 1\.f. Smueker Co. , referred to in the above-
quoted order , a percentage of respondents ' eomrnission or brokerage
fee in connection with sueh buyer s purchase of apple concentrate

from Canada Foods. The complaint chaTges that in making such
sale, respondents , as brokers, earned their normal and customary
commission , or brokerage fee , of .5 percent but did not receive all of
such norma.! brokerage, accepting instead a 3-percent commission
and that respondents ! seller prineipal thereupon lowered its estab-
lished price , recouping part of the reduction out of the brokerage fee
whieh respondents would have eaTned at their normal brokerage fee
of 5 percent. It is further alleged that such transaction resulted in
the granting or allowing by respondents (brokers) of a percentage of

I Section 2(c) provides that:
.. . . . it shaH he un)nwful for Any person engagrfl in commerel' , in the course of such eommerce , to PflY

or grant , or to J'()Cr'jye or flCCe.pt , anything of yalne :lS a commis~ion , hroker!J~' e, or other compensation , or any
allowance. or rli:connt in lieu tbereof , exc(' pt for seryicps rendered in connection with I. he snle or pmrhase of
goods , Wflres, or merchanc!ise . rit!wr to the ot.her part~' to such tran~aetiol1 or to an agent. , rl'!:resentatiye , or
other intcrmerl ;ary therein ,,' Jwre sl1ch in t rrmrd iary is net ing in faet for or in behalf , or is su bjrct to t he ,~jr('ct
or inllirect contra!, of nny party to such trnnsact ion other than thl' I)('rson by whom such compensation is 
gr.lIll.ct! or p:lid.
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their commission or brokerage fee , directly or indirectly, to a buyer of
food products, thus breaching the statute. 

Tbe reeord diseloses , respondents fl,dmit and the bearing examiner
found , that the seller principal , Canada Foods , first agreed to pay
respondents a brokerage fee of 5 percent , but respondents contend
that this was based on much smaller quantities than the sale in ques-
tion of 500 steel drums of apple concentrate. Respondents also admit
that their seller-prineipal originally quoted to the buyer a price of
$1.30 per gallon , which subsequently was reduced and the sale to the
buyer consummated at a lower price of $1. , with respondents ac-
cepting a brokerage fee of 3 percent insten.d of 5 pereent. It appears
to be respondents ' further position that the redueed price obta,ined
beeause of competitive eonditions Rnd that the reduction in brokerage
resulted from the unilateral action of the principal and not by reason
of any request by respondents.

In vie"w of the disposition we make of the ease , we find it unnecessary
to pass on any questions except the legal issues involved in this appeal
We have reviewed the whole record herein and aresatisfiecl that the
hearing examiner s findings as to the facts an! fully supported by the
record made. Some of those findings are based on conflicting testi-
mony and evidence. As to those , giving proper weight to the hearing
exnminer s findings , based as they are on the eomplete record in the
ease , including all exhibits and testimony, and considering espeeially
that the hearing examiner had full opportunity to observe the beaTing
and demeanor of the witnesses , we are eons trained to eonclude from
our view of the record that he correctly weighed and resolved the
eonflieting evidence. 'Ve will , therefore , refer but briefly to the
salient ultimate facts found \\'herever necessary by way of explanation
of our disposition of the. legal points raised on this appeal

The principal issue presented is whether 511 bseetion 2 (e) of the
Clayton Ad , as amended , encompasses the passing on of fill or part
of brokerage commissions by a seller s broker to the buyer. The
respondent contends that the brokerage dause reaehes only illieit
grants made directly to buyers and that in the transaction involved
here

, "

where the broker "acquicsc.ed" in a lower rate of eommission by
his seller prineipal , it is not a payment. or a grant of brokerage allow-
nnee on respondent broker s part and in no event runs to the buyer
in the transaction.

Respondents in this connection argue that a price reduction to 
buyer by a seller cannot eonstitute an allowance "in lieu of brokerage
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within the meaning of section 2(c) unless directly correlated with a
brokerage commission in both conception and amount and cites that
principle as the rationale of the Commission s decision in the matter
of l11ain Fish Company, Inc. Docket No. 6386 (decided July ~O , 1956).

Directing attention first to respondents ' contention that subsection
2(c) relates only to discriminatory practices on the part of sellers and
buyers a,nd enacts no liability for independent seller s brokers

have first to aseertain the overall legislative objective of the Robinson-
Patman amendment to the Clayton Act. Section 2 of the Clayton
Act , whieh wns the. section a.mended , merel~T interdicted genera.lly
discrimina,tion in price where the effect thereof was substa.ntially to
lessen competition or tend to create monopoly. As was said by the

S. Court of Appeals , Fourth Cireuit , in GliDer Bros. , Inc. , et al. 

Federal Trade (' ommission 102 F. 2d 763 , 676:

The Robinson-Patman Act broadened the scope of this provision , conferred

upon the Federal Trade Commission power to establish quantity differentials for
the purpose of determining discrimination , and cast the burden of proof upon one
charged with discrimination to jusWy any discrimination shown. Receipt of
price discrimination was made unlawful for the first time , section 2(f), 15 D,

.'\..

~ 13(f); and three specific matters were forbidden as unfair trade practices by
su bsf~ctions (c), (d), and (e), viz: the granting of CO'll/.1l1.1:ssion or brokerage or any
allowance 1:n hen thereof, to the other party t.o the transaction or Ms agent the making
of discriminatory payments by seller to buyer for services rendered by the latter
and discrimination by the seller in the rendering of services to the buyer.

No one 'would contend that , 1V1:thout violating tMs section , (L broker rep1'esent.ing
the seller cO1dd give h1:s com://I.1:ssions to the buyer; for in such case the action of the
broker would be the action of his principal , the seller , and would amount to the
allowance of commissions by the seller to the other party to the transaction in
direct violation of the statutory provision. (Emphasis supplied.

It is the opinion of the Commission that the language of S11 bsection
(e) is so cleaT that it is unne.eessary to resort to the reports of Congress
to aseertain what was intended Oliva Bros. Y. Federal Trade Co1mm ,'S-

sion , S'/J.pl'a. and that it is the ofJ:iee of that subsection to outhnv the
diversion of brokerage to buyers , or any form of eommission or sales
compensation , to buyers in any manner , directly or indirectly, from
any souree. Reflcetjon upon the climate which produced the Clayton
Act , as amended by the Robinson-Patman Act , leads but to the COJl-

elusion thnt the intendment of that legislation is to establish the pu blic
policy of eliminating as a. violation of law the practice of cliscriminr.ting
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in price , whether it be done directly or indirectly.2 It is our view
that this public policy prohibits a broker, acting solely for the seller
and not controlled by the buyer , from passing on , directly or indirectly,
to the buyer any part of his brokerage. The words of the statute are
plain and mean what they say in aid of effectuating the general over-
all intent of the Robinson-Patman amendment of the Clayton Aet.
In the Great Atlantic Pacific Tea Co. case (106 F. 2d 667 , 674), the
court said succinctly:

At each stage of its enactment, paragraph (c) was declared to be an absolute
prohibition of the payment of brokerage to buyers or buyers ' representatives or
agents. Such is the plain intent of the Congress and thus we construe the statute.
Any other result would frustrate the intent of Congress. (Emphasis supplied.

The Commission , in view of the fore.going, rejects the contention
implicit in respondents ' argument in support of their appeal , that sub-
section 2(c) of the Clayton Act , as amended , does not reach the situa-
tion diselosed by the record in this proeeeding. In this connection
the hearing examiner found in effect , and we think correctly, that
respondent Henry Broeh 

&; 

Co. had a 5-percent brokerage agreement
with Canada Foods , Ltd. , under which it reeeived 5 pereent brokerllge
on all other transactions except those with Smucker; that by ac.qui-
escenec. , ratifieation , eonfirmn.tion , agreement , or other ,vise , respond-
ent Broeh accepted a reduction in brokerage from 5 perc.ent to 3
pereent on Smucker transactions; that this brokerage reduction was
eontemporaneous with the price reduction by Canada Foods to
Smueker and amounted to a sharing of the price reduction by Broch
and Canada Foods. The only reasonable inference possible to be

drawn from those facts established of reeord is that drawn by the
hearing examiner to the eft'ect that respondents' acceptance of a
reduced brokerage in sueh circumstances constitutes a payment of

2 Invoice prices by Canada Foods, Ltd" on sales of apple concentrate through its broker , responden~ Henry
Brach Co., is disclos,'d by refrrence to Comm. Ex. 5- , incl., 11 ami 13, in summary, as folJowE:

Date Drums Customer Per gal.

12/3/54- - --

-__

--umm__m___---
1'2/3/54- - - -

- ____

h____ __m_-- m_u-
12/9/54- - - -- -- -- 

----- -. _

h__ -__m---
1/8/55. - - 

--------- ---- -------- -------

1/26/5F.. - - -

--- -- --

---. ---- -- -- ---_0.-
2/15/55- - - -

------ ------ ---------

3/30/55- - - - --- m__ -- -- - --- - m -m-
5/1/55- - - -- 

----- ---- ------ - -

-_-_-_h-

50 Owen & 1\10\\TCY, Inc--_

-_---- -------

50 Adler Foons Co_

--------------- -------

50 J. l'vr. Smucker Co----

------------- ---

5 - (\o-----

------------ ---_

u--

---

iE. 

___

do----_

__-----------------

---_u_--
i5 __--_ do__--_ ----_uuu_-

------------ ---

i5 ___ do-

--__

-----h-- --h----

--------

200 _--__ do_____ ----------_u_--------- h---

$1. :30

1. 30

1. '25

1. 25

1. 25

1. 25

1. 25

Also, Comrn, Ex. 1 vA, 1GB and 1 disclose t ha t in 1954-55. brokera~e commissions were pn iil to respondent
Henry Bro~'h & Co. by Canada Foods , Ltd., for sales to 18 customers other tl1l1n .T. JvI. Smueke.r Co. at the
rate of 5 percent and for sales to.T. l\.J. Smucker Co. during that time at the rate of 3 percent.
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part of their commission to the buyer exactly as though respondents
had paid 2 percent of their commission to the buyer direct.
Turning next to respondents' contention that the Commission

decision in the \1ain Fish Co. case supra is dispositive here and that
the decision there cannot 10gica,l1y coexist with the initial decision in
this proceeding, we can find no merit in that argument. The two
cases are obviously distinguishable.

Respondents correctly summarize our holding in 
Alain Fish to be

that the simultaneous presenee of a redueed price and an eliminated
brokerage" fee eould not, in the faetual situation there present

generate a presumption that the lower pl'iee reflected an " allowance
in lieu of brokerage" and that, in the cireumstanees there found

the prieing variations were not shown to be arithmetically eommen-
surat-o with the pattern of brokerage" in other transactions. In so
holding, howe.ver , the Commission ca.reful1y noted that in a given
situation it "" ould be possible to infer from surrounding eircumstances
ha,t the payment of brokerage monies or suins in lieu thereof was
the fact. VI( e think that this latter situation obta,ins here and that
the matrix of the faetual situation projected by the record presently
before us in the instant case clearly gives rise to the inferenee that
respondent Broch instigated and granted payments in lieu of brokpr-
age to the buyer Smucker. In other words , we find here that the price
reductions convineingly are shown to be commensurate with the
pattern of brokerage involved. The Jl1ai' 11 Fish Co. case supra
not eon trolling here.

Respondents , \vhile admitting that Canada Foods first agreed to
pay them a brokerage fee of 5 percent , contend that this was based
on much smaller quantities than the prineipal sale involved here of
500 steel eh'ums of apple coneentratc. If respondents aTe seeking to
resort to the eost difi'erential provisos of subsection (a, ) of section 2
of the act we hold that such contention is \vithout merit. The eom-
plaint in this proceeding \VDS issued under subsection 2 (e), not under
subsection 2(a), and the several defenses available to price discrimina-
tion charges under subsection 2(a) are not applicable to a proceeding
under subsection 2 (c). The latter is complete on its face and es-
tablishes a convention or principle of illegality entirely separate from
and independent of the remaining subsections of section 2 of the statute.
The Commission and the courts have consistently so held.

Respondents finally argue that the proeeeding here is not in the
public interest and must be dismissed beca,use it is a private eontro-

Biddle Pl/.rcha.sinq Co" et al. Pederul Trude C07nmi. ~ion n!i F. 2(\ 687 (C, A. , 1988); alil'a Bros, 

\" 

Federal
Trude CoT/!mi.~8ion )02 F. 2cl7o3 (C. A. , 1\)89); Grwt - Well/tic Paci/ic Ten Co. v, Federal Trade Commis-
sion 106 F. 2d 667 (C, A, 8, )93\1),

528577--60----
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versy between Broch & Co. and the broker who allegedly lost to re-
spondent fl. sale to a potential buyer; in other words , that a private
wrong is involved instead of an injury to the public. The answer to
this is that such contention ignores the changes made in the Clayton
Act by the passage of the Robinson-Patman Act. As the court said
in the Nashville Coal Co. casc:

The Clayton Act (now section 2(a)) required a showing of injury to the public.
The additions made by the Robinson-Patman Act (sections 2(c), 2(d), and 2(e)),
do not require any such showing in order to make the act illegal.

Respondents ' eontention that this is a private controversy and , us

such , req uires dismissal of the proceeding is rejected.
Respondents ' appeal is denied nnd the findings as to the facts

eonclusion and order to cense and desist eontained in the initial
decision are adopted as the decision of the Commission.

FI~ AL ORDEH

This matter having been heard by the Commission upon respondents
appeal from the hearing examiner s initial decision , and upon briefs
and oral argument in support thereof and in opposition thereto; and
t he Commission having rendered i 1s decision denying the appeal of
respondents and adopting the initial decision as the decision of the
Commission:

It is ordered That respondents Henry Broeh and Oscar Adler shall
within sixty (60) days after service upon them of this order , file with
the Commission a report , in writing, setting forth in detail the manner
and form in whieh they have eomplied with the order to cease and

desist eontained in the initial decision.

J(entlLcky- Twllasee Light Polller Co. v. Nasht'il1e Coal Co" 37 F, Supp. 728 , 735 (D. C. W. D. Ky., 1\141),
order enforced su.!J nomine Fitch v. Kentucky- Tennessee DaM Polller Co. , 130 F. 2tl12 (C.

:\.. 

1943). And
see cases cited ll. 3, supra.
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IN THE ~1ATTER OF

B. SCHOOLSKY & SON , INC. , ET AL.

CONSEXT ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELI::-:G ACTS

Docket 6763. Complaint , Apr. 4, 195';' Dec1:sion , Dec. 10 1957

Consent order requiring manufacturers in Manville, R.I. , to cease violating the

\\Tool Products Labeling Act. by failing to label wool stock as required and by
representing in sales invoices and other shipping memoranda that certain
stock contained various amounts of wool when in fact the fiber content was

reprocessed wool" and " reused wooL"

Aft. 111orion lVesmith nd lvlr. JohnJ. J.11athias for the Commission.
AIr. Sm7/.uel Shapiro , of New York 7 , N. , and ill/'. Barnett 1rarner

of Princeton , N. , for respon c1 en ts.

I~ITIAL DECISIOX BY JOB1\" B. POIXDEXTER , HEARIXG EXA;\HXEH

The complaint in this proceeding charges that. B. Schoolsky & Son
Inc. , a corporation , Benjamin Schoolsky, and Robert Schoolsky,
individually and as officers of said corporation , hereinafter raIled

respondents , have violated t,he provisions of the Federal Trade Com-
mission Act , the "'\Vool Products Labeling Act of 1939 , and the rules
and regulations promulgated undC'l' the last-named act by misbrand-
ing and mislabeling wool products.

After issuanee a,nd senTjce of the complaint , the respondents , their
counsel , and counsel supporting the complaint entered into a,11 agree-
ment for a consent order. The order disposes of the matters C'om-

pla,ined about. '1'he agreement has been approved by the director
and assistant director of the Bureau of Litigation.

The pertinent provisions of said agreement are ns follmn;: Hespond-
ents a.dmit. all jurisdictional facts; the complaint may be used in
construing thc terms of the order: the order shrill have the sn.

force and effect flS if entered aft.er a full hearing and the said agreement
shall not become a part of the official record of the proceeding unless
nd until it becomes a pRrt of the decision of t he Commission; respond-

ents wn.ive the l'equin'ment that the decision must contnin fl stRte-

ment of findings of fact and conclusion of law; respondents wRive

further procedural steps before the hearing exa.miner and the Commis-
sion and the order may be altered , modified , or set, aside in the manner

provided by statute for other orders; respondents waive any right to
challenge or eon test the validity of the order entered in accordance


