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In THE MATTER OF
P. LORILLARD CO.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d)
OF THE CLAYTON ACT
Docket 6600. Complaint, July 19, 1956— Decision, May 7, 1958
Order requiring a manufacturer of cigarettes, with principal office in New York
City, to cease discriminating in price in violation of section 2(d) of the Clayton
Act by paying broadcasting companies for time furnished to certain favored
grocery chains for their own advertising purposes in return for which the
participating chains gave in-store promotions to respondent’s products in
their stores located in the trade area reached by the radio or TV station
utilized, without making compensation for such benefits available on pro-
portionally equal terms to all the competitors of the favored customers

Mr. William R. Tincher, Mr. J. Wallace Adair, Mr. Eugene Kaplan
and Afr. Daniel A. Austin, Jr., for the Commussion.

Appell, Austin & Gay, by Mr. Cyrus Austin, and Perkins, Daniels
& Perkins, by Mr. Robert McCormack, New York, N.Y., for
respondent.

IxiTiAL DrcisioNn BY ABNER E. Lirscovs, HEARING EXAMINER
THE PLEADINGS

The complaint in this proceeding charges the respondent iwith
having paid money to certain broadecasting companies for the benefit
ol certain of its chain-store customers, thereby providing broadeasting
time “through such broadcasting companies to the favered customers
for said customers’ own advertising purposes.” The payments
thus made by respondent are alleged to have been made as com-
pensation or in consideration for services or facilities furnished
it by these favored customers in connection with the offering for sale
and sale of respondent’s products. It is further averred that the
benefits so furnished to some ol respondent’s customers were not
made available to respondent’s other customers on proportionally
equal terms, in violation of the provision of subsection (d) of section
2 of the Clayton Act, as amended.

The complaint then describes in some detail the sales-promotion
plans through which respondent favored certain ol its customers.

Respondent in its answer denies that any broadeasting company
served as a medium or intermediary between respondent and any of
its grocery-chain customers; that any pavments were made by the
respondent to any broadcasting company for the benefit of any of
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respondent’s customers; and that respondent’s acts and practices
have violated section 2(d) of the Clayton Act, as amended.

STIPULATION OF FACTS

In lieu of hearings and the presentation of evidence, counsel support-
ing the complaint and counsel for the respondent agreed upon, and
submitted to the hearing examiner, a stipulation as to the facts in-
volved in this controversy, with the understanding that such stipula-
tion, together with the pleadings herein, was to constitute the entire
evidentiary record. This stipulation has been duly incorporated
mto the record, and, together with the pleadings, does constitute
the entirve factual basis of this decision.

AMICUS CURIAL

Subsequent to the submission of the stipulation as to the facts,
Columbia Broadcasting System, Inc., applied for and was granted
permission to submit a briel as amicus curice. This brief supplements
the brief of counsel for the respondent, and requests that the com-
plaint herein be dismissed.

IDENTITY OF RESPONDENT

Respondent P. Lorillard Co. is & New Jersey corporation, with its
principal office and place of business located at 119 West 40th Street,
New York 18, N.Y.

ACTS IN COMMERCE

For a number of years respondent has been engaged in the business
of selling and distributing its products, including cigarettes, to com-
peting customers, including independent grocers and grocery chains,
located throughout some of the states of the United States and in the
District of Columbia. Many ol such competing grocery customers
are located in the Chicago metropolitan area, and in the New York
metropolitan area, which extends into the adjacent States of New
Jersey and Connecticut. The quantity of the above-mentioned
products sold by respondent in those areas during the past several
vears has been substantial.  As a result of such sales, respondent is
now, and has been for some time, engaged in commerce, as ‘‘commerce’’
is defined in the Clayton Act as amended.

ORIGIN OF THE SALES-PROMOTION PLAN

At the time when the broadeasting companies began contracting
with grocery chains, the sale of broadcasting time had become diffi-
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cult, and the American Broadcasting Co. and Columbia Broadcasting
System, Inc., hereinalter referred to, respectively, as “ABC” and
“CBS,” devised plans to enable them to promote the sale of such time
to manufacturers and sellers of grocery products by offering to them
radio and television time at the reguiar current rate, supplemented
by the promise of certain in-store promotion facilities as an added
inducement. Although the various sales-promotion plans devised by
the broadcasting companies are substantially the same, each broad-
casting company developed its own plan independently of the other.

THE SALES-PRCMOTION PLAN

In initiating their sales-promotion plans, ABC negotiated contracts
with certain grocery chains in the New York City metropolitan area,
and CBS in the Chicago metropolitan area, whereby the broadcasting
company agreed to furnish radio time or television time of a stated
amount or value to each grocery chain each week during the term of
the contracts. These contracts provided that the broadcasting time
so {urnished would be used by the chain stores only [or their own ad-
vertising. In consideration for such broadcasting time, the chain
stores agreed to conduct in their stores a specific number of pro-
motional displays of products sold therein, each such premotion to be
continued for the duration of one week. The contract did not specily
the products to be displayed or the dates for their promotion, but
provided that such products were to be agreed upon and the dates
for their promotion fixed upon the suggestion or designation of the
broadeasting company, subject to the approval of the chain, and also
subject to the right of the chain to decline to promote any product
not deemed by it to be suitable for promotion in its store. These
contracts were made without any prior commitment or agreement
involving anyone other than the broadecasting company and thegrocery
chain.

After the above-described contracts between the broadcasting com-
panies and the grocery chains had been entered into, the broadeasting
companies solicited respondent and other manufacturers and sellers
of grocery products to purchase radio or television time {rom them,
and, as an added inducement for such purchase, offered in-store pre-
motion of respondent’s products in the chain stores with which the
broadeasting companies already had contracts. The CBS plan was
called “Supermarketing,” and the ABC plan, “Mass Merchandising”’
or “Sell-A-Vision.” In support of these plans, brochures and cir-
culars were disseminated from time to time by the broadecasting
companies, which informed respondent and others that by purchasing
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radio or television time for certain periods in minimum amounts at
the then regular station rate for such time, the advertiser would
qualify, at no added cost, for one or more week-long promotional
displays of its products in the stores of certain grocery chains. The
brochures stated that the broadecasting company was able to furnish
these displays by reason of the existing contracts which it had already
negotiated with the grocery chains. Among other things, such bro-
chures and circulars presented the advertising advantages of the
sales-promotion plans as follows:

WABC-TV (Channel 7) offers you a remarkable sales plan—SELI-A-VISION

1t combines—

1. The powerful selling force of WABC-TV, selling and demonstrating your
product in the home vic television; and

2. The effective sclling force of WABC-TV’s mass merchandising at the point
ol purchase.

CHANNEL 7 SELL-A-VISION IS PROMOTED 7 WAYS:

1. Floor displays

2. End displays

3. Dump displaxs

4. Basket displays
5. Shelf strips
6. Refrigerated space and signs
. Wire bins at check-out counters

* # #* for cigarettes, candy and refrigerated productsg, a special display pattern
is worked out for cach advertiser.

WBBM SUPERMARKETING—STEP BY STED

1. Assoon as client interest in WRBBM Supermarketing is expressed, the WBBM
Merchandising Department conducts a thorough check of cach chain to determine
products acceptability and the approximate extent of co-operation to be expected.

2. When the order is placed, a “plans” meeting is held with the client and

=1

ageney to discuss:

(a) In-store displays

(b) Point-of-sales promotion material

(¢y CGlient preference for dates of in-store promotions

(d) Newspaper and handbill support from chains

(¢) Development of WBIBAI brochure for client’s sales force

3. A meeting is scheduled with the client’s sales force, or broker, or sales rep-
resentatives 1o acquaint them fully of the mechanics of WERBAT Supermarketing
and to discuss any pertinent sales problems.

4. WBBAI then contacts the chains and schedules the in-store promotions as
per client’s sales preference, and confirms these dates fo the client, client’s sales
foree, and agencey.

5. An in-person call on the chain is made by the client’s sales representative
and WBBAIL Aerchandising Manager Don Martin to finalize all details involved.

E % * %
7. WBBM Merchandising Manager attends client's sales foree meetings during
the campaign to closely follow its progress and to assist on any problems which

may arise. * * *
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Respondent participated in the above-described plans by entering
into contracts with the broadcasting companies for the purchase of
broadcasting time. These contracts contain no reference to in-store
promotion. In fact, respondent’s contracts with ABC and CBS con-
tain the following clause or its equivalent:

This contract contains the entire agreement between the parties and is not
subject to oral modification.

The various pavments made by respondent to the two broadcasting
companies from 1953 through 1956 were, as follows:

Year Breadcasting Station Amount Yearly
company paid total

1983 oo Q\' ABC-TV (New g’ork) $11,804.13 | $11,804.13

= VABC-TV (New York) 72,497. 14 1 4qq - y
1954 .. lweBM éc\ﬂt‘(‘.ﬂh) _______ ! 1S 113, 720. 60

s .| WABC-TV (New York) e -
1985 oo 1 WEBBM (Chiengo). ... ... 21000 5 |} 21078874

- A | WABC-TV (New York; to June 80, 1936)_.___.. |, s
1986 ooen | WBBM (Chicago; to June 80, 1956) . .- ..o_...... It 76,002. 64

The two plans under which the above-listed payments were made
both required of the respondent a minimum payment over a minimum
period of time, to qualify for a minimum amount of in-stere promotion.
There were a number of variations of both of these plans. A recount-
ing of the many details of such variations is here deemed unnecessary.

After the respondent had contracted with the broadeasting com-
panies, as above described, the respondent was notified by them that
respondent’s cigarettes would be displayed in the stores of certain
grocery chains on certain dates. In many instances, the respondent,
thereupon contacted the designated chain store for the purpose of
arranging the type and details of the in-store promotional displays.

All of respondent’s customers who received radio orv television
advertising time from the broadceasting companies, pursuant to the
contracts described herein, were grocery chains who have been and are
in competition in the resale of respondent’s products with other grocery
chains and independent customers of respondent who did not receive
and who were not offered such broadeasting time or anything of value
in lieu thereof.

THE ISSUE

The section of the Clayton Act, as amended, under which this
proceeding is brought provides, as follows:

§ 2.(d) That it shall be unlawful for any person engaged in commerce t0 piay or

contract for the pavment of anything of value to or for the benetit of a customer of
such person in the course of such commerce as compensation or in consideration
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for any services or facilities furnished by or through such customer in connection
with the processing, handling, sale, or offering for sale of any products or com-
modities manufactured, sold, or offered for sale by such person, unless such pay-
ment or consideration is available on proportionally equal terms to all other
customers competing in the distribution of such products or commodities.

Since the complaint alleges and the answer denies that respondent
paid money to said broadcasting companies for the benefit of certain
of respondent’s chain-store customers as compensation or in considera-
tion for services or facilities furnished respondent by those customers,
and that the benefits as furnished to some of respondent’s customers
were not made available to respondent’s other customers on propor-
tionally equal terms, in violation of the above-quoted provision of
the Clayton Act, the issue herein is as follows:

Did respondent pay or contract for the payment of something of
value to either of the two broadeasting companies named herein “for
the benefit of a customer” and “as compensation or in consideration”
for in-store sales promotion furnished by such customer to respondent,
without making the same benefit available on proportionally equal
terms to all its other customers competing with the customers so
favored, within the meaning of section 2(d) of the Clayton Act as
amended?

THE ISSUE RESOLVED

Counsel supporting the complaint, in effect, contends that the facts
herein stipulated show that the respondent, by adopting and using
the sales-promotion plan of the broadcasting companies, attempted
to escape legal accountability by doing indirectly that which respond-
ent knew it could not lawfully do directly; that is, procure in-store
promotion for its products by providing benefits in the form of broad-
casting time for the use of a few favored customers without making
the same or similar benefits available to its other competing customers.
Counsel further contends that the several transactions heretofore
deseribed, instead of being unrelated business operations as they may
appear when considered separately, constitute, in fact and in reality,
one complete transaction, which can be properly evaluated only as
a whole.

Counsel for respondent vigorously contradicts the above-stated
contentions, and affirmatively asserts that the facts show that respond-
ent did not pay or contract for the payment of anything of value to
any of the broadeasting companies for the broadcasting time furnished
to respondent’s customers, and that the respondent did not pay or
contract to pay anything of value as “compensation or in considera-
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tion” for promotional services furnished to the respondent by any of
its customers.

Let us re-examine the facts in the light of these contentions. The
facts show that the sales-promotion plan in question, like the issue
herein, is composed of three elements. First, we have a separate
contract between the broadcasting company and a chain store, promis-
ing such store certain broadcasting time for its own puposes in return
for in-store promotion of certain products to be later designated by the
broadcasting company. Second, we have a separate contract, of a
later date, between the broadcasting company and the respondent,
providing for the purchase by the respondent of certain broadcasting
time for its own advertising purposes, at the standard rate of payment
then current. This contract is expressly limited to the provisions
contained therein. Third, we have brochures and circulars dis-
seminated by the broadeasting company for the purpose and with the
effect of inducing the respondent to enter into the contract with the
broadcasting company. We also have correspondence between and
among the various parties to both contracts, relative to the various
phases of the sales-promotion plan and the details of the in-store
displayvs. ‘

When the above transactions are considered in their interrelation-
ship with each other, the true significance of the several phases of the
sales-promotion plan, and the true relationship established bhetween
the parties thereto, become apparent. Thus we see that the in-store
promotion feature of the plan, although astutely excluded from the
narrow specifications of the contract between respondent and the
broadeasting company, was actually the primary cause and the chief
consideration for the execution of that contract. The respondent was
required, not merely to purchase radio or television time in order to
acquire the right to in-store promotions, but was required to purchase
a specified minimum amount of such time in order to so qualify. It
is reasonable to conclude, since the plan in question resulted from the
difficulty of selling broadcasting time, that it was continued for the
same reason, and that respondent would not have purchased broad-
casting time at all, or would have purchased it only at a reduced price
or in a lesser amount, except for the inducement of the in-store pro-
motion. We also see that the respondent made the only money pay-
ment involved in the whole transaction, and was therefore the sole
financial support of the plan. Without such support, it is reasonable
to assume that the plan would not have matured, but would have
proven financially unprofitable and therefore of short duration. It
follows, therefore, that the respondent, as the sole financial supporter
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of the plan, paid for the broadcasting time granted the chain store for
in-store promotional displays, as well as for the broadcasting time
purchased for respondent’s own use.

"The facts show clearly that the responsible officials of the respondent
knew, or should have known, when they entered into the plan pre-
sented to respondent by the broadcasting company, that respondent,
in adopting such plan, would be supplying the consideration which
would constitute compensation for the benefits to be received by a
few favored customers, to the prejudice of their competitors. The
fact that the payment for the broadcasting time furnished to the
favored chain stores was indirect rather than direct does not alter its
legal or practical eflect; neither does the fact that the respondent
made the payment in question primarily in its own behalf and sith-
out a prior agreement with the chain store. On these points, counsel
supporting the complaint very aptly quotes from the statement of
counsel for the respondent, in his book entitled “Price Discrimination
and Related Problems Under the Robinson-Patman Act,” revised

edition, 1953, page 116, as follows:

It is no defense for a seller charged with a violation of either of these sections
[sec. 2(d) and sec. 2(e)] to show that he furnished or paid for o service solely
in his own interest and not pursuant to any prior understanding with the pur-
chaser. These sections prohibit diserimination in merchandising allowances or
services irrespective of whether the making of the payment or furnishing of the
service was a term or condition of sale, or amounted to an indirect price diserimi-
nation.

Respondent also contends, as does Columbia Broadcasting System,
Inc. as amicus curiae, that respondent’s payment to the broadcasting
company was in fulfillment of a separate, individual contract, and
was in no wise a consideration for the in-store promotions later sup-
plied. In fact, respondent contends that the supplying of the in-
store promotions to the respondent was a gratuity, and was “free”
within the interpretation of the Commission in the matter of Walter
J. Black, Inc., Federal Trade Commission docket No. 5571 (1953).
This contention is fallacious, because we are not here concerned, as
was the Commission in the case cited, with the question of whether
a certain advertisement was misleading. On the contrary, we are
here concerned with determining, from all the relevant facts, whether
the payment made by the respondent to the broadcasting company
was in reality compensation only for the broadcasting time purchased
by the respondent for its own use, or whether such payment was made
for a broader purpose, and did actually serve also as compensation
for in-store displays furnished to the respondent by some of its chain-
store customers. We are persuaded by the facts that the payment
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by the respondent included the larger purpose, and was actually not
only a self-serving payment, but also a payment on behalf of a few
favored customers. We must conclude, therefore, that the case cited
is in no way a precedent for the decision in the present proceeding.

Counsel for the respondent further contends that the consideration
received by the chain stores in the form of broadecasting time was not
contingent or dependent on any act of the respondent, but was de-
pendent solely on the contract between the broadecasting company
and the chain store. He points out that this contract provides for the
furnishing of broadcasting time to the chain store in compensation for
in-store promotions of products to be later designated by the broad-
casting company. The facts reveal that such designation was not
made by the broadcasting company until after the signing of its con-
tract with respondent for the purchase of broadcasting time. From
these facts the conclusion is inescapable that the broadeasting com-
pany, when entering into the contract with the chain store, contem-
plated completing the overall plan, of which that contract was merely
a part, only after successful negotiation of a second contract with
some manufacturer for the purchase of broadeasting time, which would
enable the broadcasting company, thereafter, to designate that manu-
facturer’s products as those to be promoted in the in-store displays.
We must conclude, therefore, that the contention stressing the inde-
pendent character of the first contract is altogether unrealistic, and
disregards the fact that the first contract was only preliminary to the
contract with the respondent, both contracts being, not independent
transactions, but parts of a larger plan.

Counsel for the respondent seeks, in his brief, to invoke the rules
of private contract law governing third-party beneficiaries. In con-
nection with this argument, he states that

Most of the States recognize the right of & third person to sue upon a contract
muade for sueh person’s benefit. Under that doetrine as applied by the courts a
contract is not regarded as made for the benefit of a third party unless the intent
to benefit that person clearly appears. Benefit resulting incidentally from a con-
tract made by others is not sufficient. By these tests, the station contracts here
in evidence plainly were not contracts for the benefit of the chains, whether or
not the terms of the merchandising plans are read into them. ‘

This argument is specious. We are not here concerned with an
application of the rules of private contract law, but with the broader
and more realistic principles of public law, which require an exami-
nation of the entire plan in question in all its related parts. As
hereinbefore stated, the omission from respondent’s contract of
the benefit intended to be conferred, in the form of broadcasting
time, upon the chain store in consideration of the in-store displays
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promised to respondent as an inducement to purchase broadcasting
time for its own use appears, particularly in the light of the con-
tentions herein made by counsel for respondent, to have been in-
tentional, for the purpose of shielding the respondent from the force
and effect of the Clayton Act. Such omission appears to be, pal-
pably, an attempt to circumvent that Act by effectuating, indirectly
through the agency of the broadcasting company, a practice which
could not lawfully be effectuated directly.

The fact that this sales-promotion plan was instigated by the
broadcasting company rather than by the respondent does not alter
the fact that respondent, by accepting it, became a party thereto, and
cannot now evade full responsibility therefor. Respondent’s ac-
ceptance of the broadcasting company’s tempting offer of in-store
promotion would, of course, have become lawful, had the respondent
required, as a condition of its acceptance, that the benefit of broad-
casting time given in return for such in-store promotion be made
equally available to all respondent’s customers. Extension of the
offer to all respondent’s customers might have proved impracticable
because of their number; but that factor offers no justification for
respondent’s unlawful conduct.

Counsel for the respondent cites the case of State Wholesale Gro-
cers v. The Great Atlantic and Pacific Tea Co. (C.C.H. 1957 Trade
Cases, pp. 73145, 73148-9, 73175) as condemning the contention
of counsel supporting the complaint that the broadeasting ‘com-
panies would not continue to offer merchandising plans without the
participation therein of manufacturers of grocery products, and
that respondent, by its participation in the plan here involved, is
contributing to and making possible the continuance thercof. Coun-
sel, in quoting that decision, has disregarded the several basic, factual
differences between that case and the instant proceeding. Lengthy
analysis of such differences is here deemed unnecessary. Counsel
for the respondent has wisely refrained from stating that the case
cited is a valid precedent upon which to base a decision herein.  We
agree with that omission; the case cited is not a precedent nor a par 1-
lel to the instant proceeding, and can be of no assistance in the ad-
judication thereof.

CONCLUSION

In reaching owr conclusion in this proceeding, we recognize that
the section of the Robinson-Patman Act amending the Clayton
Act with which we are presentlv concerned was designed by Con-
oress to protect small, independent merchants against unfair and

discriminatory competitive advant.ngesé in the form of payments,
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rebates or advertising allowances, granted by manufacturers and
distributors to the larger chain stores with which the small stores must
compete at the retail level. In other words, as applied to the facts
of the present proceeding, the provision of section 2(d) of the Clavton
Act as amended was specifically designed to protect the small busi-
nessman buying respondent’s preducts from the competitive injury
resulting from respondent’s large chain-store customers receiving
advertising allowances in the form of broadeasting time in return
for in-store sales promotion in which the smaller merchants were
never given an opportunity to participate.

We recognize, also, that section 2(d) of the Clavton Act as amended
makes no distinction between a benefit conferred directly and one
conferred indirectly, but expressly forbids the conferring of any
discriminatory benefit, by providing that no pavment shall be made
“for the benefit of a customer” unless the opportunity to share in
that benefit is equally bestowed upon all competing customers.

In the light of these principles, we must cenclude that, in the
present proceeding, the respoudent, by its pavment to the broad-
casting company, paid or contracted to pay something of value for
its own benefit and also for the benefit of certain chain-store cus-
tomers in consideration for in-store promotional facilities furnished
to respondent by such favored customers, without making the same
or similar benefits available on proportionally equal terms to all
respondent’s other customers who compete in the retail distribution
of respondent’s products with the customers so favored. These
acts and practices clearly violate seetion 2(d) of the Clayton Act as
amended. Accordingly,

It is ordered, That respondent, P. Lorillard Co., a corporation, its
officers, agents, representatives or employvees, directly or through any
corporate or other device, in or in connection with the offering for
sale, sale or distribution of grocery products, including cigarettes, in
commerce, as “‘commerce’ is defined in the Clayton Act, as amended,
do forthwith cease and desist from:

Paying or contracting for the payvment of anvthing of value to,
or for the benefit of, any customer of respondent as compensation
or in consideration for any services or facilities furnished by or through
such customer in connection with the offering for sale, sale or dis-
tribution of any of respondent’s products, unless such payment or
consideration is made available on propertionally equal terms to
all other customers competing in the distribution of such products.
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DECISION OF THE COMMISSION

Respondent, P. Lorillard Co., having filed an appeal from the
hearing examiner’s initial decision finding that said respondent has
violated the provisions of section 2(d) of the Clayton Act, as amended,
and ordering it to cease such violation; and

The Commission having considered the entire record, including
the briefs and oral arguments of counsel for respondent and counsel
in support of the complaint and the brief of Columbia Broadcasting
System, Inc., as amicus curiae, and having determined that the
findings and conclusions in the initial decision are fully substanti-
ated on the record and that the order contained therein is appropriate
in all respects to dispose of this matter:

It 1s ordered, That respondent’s appeal be, and it hereby is, denied.

It is further ordered, That the hearing esaminer’s initial decision
filed October 9, 1957, be, and it hereby is , adopted as the the decision
of the Commission.

It is further ordered, That respondent, P. Lorillard Co., a corpora-
tion, shall, within sixty (60) days after service upon it of this order,
file with the Commission a report, in writing, setting forth in detail
the manner and form in whiech it has complied with the order con-
tained in the initial decision.
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I~ THE MATTER OF
JOSKE BROS. CO.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Doclet 6992. Complaint, Dec. 16, 1957—Decision, May 7, 1958

Consent order requiring furriers in San Antonio, Tex., to cease violating the Fur
Products Labeling Act by labeling which contained fictitious prices and mis-
represented the regular retail selling prices; by invoicing which did not comply
with requirements; by advertising which failed to disclose the names of
animals produeing certain furs, the country of origin of imported furs, and the
fact that certain products contained artificially colored, or cheap or waste, fur,
and which represented falsely price reductions and percentage savings; and
by failing to maintain adequate records on which the pricing claims were
based.

Mr. S. F. House supporting the complaint.
Ar. Giibert AL. Denman, Jr., for respondent.

In1rian Ducisiox BY JoHN B, PoinpexTeER, HEARING EXAMINER

On December 16, 1957, the Federal Trade Commission issued a
complaint charging Joske Bros. Co., a corporation, bereinafter called
respondent, with misbranding and falsely and deceptively invoicing
and advertising fur products in violation of the Federal Trade Commis-
sion Act and the Fur Products Labeling Act.

After issuance and service of the complaint, the respondent, its
counsel and counsel supporting the complaint entered into an agree-
ment for a consent order. The order disposes of the matters com-
plained about. The agreement had been approved by the director
and assistant director of the Bureau of Litigation.

The pertinent provisions of said agreement are as follows: Respond-
ent admits all jurisdictional facts; the complaint may be used n
construing the terms of the order; the order shall have the same force
and eflect as if entered after a full hearing and the said agreement shall
not become a part of the official record of the proceeding unless and
until it becomes a part of the decision of the Commission; the record
herein shall consist solely of the complaint and the agreement; respond-
ent waives the requirement that the decision must contain a statement
of findings of fact and conclusion of law; respondent waives further
procedural steps before the hearing examiner and the Commission, and
the order may be altered, modified, or set aside in the manner provided
by statute for other orders; respondent waives any right to challenge



