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Decision 54 F.

IN Tl-IE :JLI" TTER 

H. 1-:1. ,VI-lITE COHP.

ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE
CO3DIISSIOX AND TlIE Fun PRODUCTS LARELl~G ",\CTS

Docket (j884, Complaint, Scpt, 1.9f7i-Dccisiol/.

, .

ill/I.U !J, IfJ,

Unler dbmi :':Sillg' l:olllvia in t dunging JIJ i:,:bril nt1iug vf ful' lJl'IIll lId:; in yioia tiOIl

of the Fur Products Ln iJeling Act for the reason that the vraetiees com-
p1ainet1 of were di8continned oyer a yem' before it was HIed alH1 tJleTe was
no JiI,eIihood that they wOlllt1 he re:-,;ullled in the futu)'""

.111'. J1iclwe7 J. Vitale fl1Hl .11/'. Tlwmas A. Zieucli'th supporling tlw
complaint.

Jli' . Richard 1(. Lyon of LY())i ~ lri7ilei' BeJ'(/lWIlI of ,Vnshington
C. for respondent.

lXITL-\L DECISIOX BY tTOIIX B. POIXDEXTEH , HE.-\mx(~ EX.DIINEH

Oil Septe.mber 11, 1957, the Federal TnHle COllllllission issued a
complaint charging respondent with misbranding a lid faJspJy and
de.ee.pti\'ely invoicing and advertising fur prodl1ets in violation of
tl1e Federal Trade Commission ,Act and the Fur Products Labeling
Aet.

After sel'\'ie('. of the complaint 011 respondent", respondent by aml
through its attOl' JH:' , HIed an answer and motion to dismiss the COJlj-

plaint. Responde.nt ~H1Jljitted and expln.ined the vioJations c.llH J'gpd

against it and , as grounds for its motion to dismiss, stated the
following:

During the ('("11'1)' part of lnr,G , respondent, entered into an Hl'1',lllgP-

ment with S. :Mann Furs, Inc. of New York , N. , a manufacturer
of fur products, ",hereby 1\1.ann ,vould ship fur products to respondent
on consignment for promotion and sale in the basement. of respond-
ent's depa-rtment store in I~oston, ::\las8. (A.t that time and prior

thereto respondent also c.onductec1 a highly reputable fur business
in its upstairs fur department. ::\Iann agreed to pay for transporta-
tion and promotional advertising and to accept the return of any
fur produc.ts not sold. ::\lann s personnel were to supervise and

assist in the pricing and selling of the furs and respondent ,yas to
pay only for the. merchandise. actually disposed of dllrilJg thB
promotion.
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In carrying out the arrangement with S. l\fann Furs Inc. , on two
isolated occasions, to wit J anualJ! 24, 1956 and May 6- , 1956 , certain
of the fur products being sold in the basement of the respondent'

department store in Boston were not labeled as required by the Fur
Products Labeling Act. However, respondent states that the legal
onus of such violations of the act rightfully should be borne by its
consignor S. l\lann Furs , Inc. , of New York, which concern was the
owner of the furs sold on a eonsig11ment basis in respondent's basement
on the two isolated oecasions and was responsible, among other things
for the labeling, invoicing and advertising of the furs offered for sale
during the two promotions in question. S. 1\lann Furs, Inc. , paid for
the advertisements complained about.

Respondent closed its Boston store on J l1ne 15, 1957 , prior to the
filing of the complaint herein and respondent's sole and principal
place of business is now at "'\V oreester , ~lass. , where it has been oper-
ating since 1954. Prior to respondent' s cessation of business in Boston
on June 15, 1957 , respondent had been serving the Boston commu-
nity for more than 100 years and has enjoyed an enviable reputation
for fair dealing and business integrity and has never engaged in or
followed the practice of misbranding, misadvertising, or other un-
ethical conduct.

Since the closing of its Boston store on t une 15 , 1957 , respondent
has only operated the store in ,Yorcester and none of the persons
involved in the basement store promotion in Boston are now employed
by respondent. Furthermore, to the extent that the ,Vorcester store
may sell fllrs in the future , it plans to do so through a leased depart-
ment under a license to a lessee of a good business reputation.

The record discloses that the violations complained about last oc-
el1rred on' ~lay 8 , 1956 , more than 1 year prior to the filing of the
complaint herein. The president of respondent corporation has sub-
mitted an affidavit stating, among other things, that respondent does
not intend to violate the act in the future. Accordingly, respondent
requests that the complaint be dismissed. Counsel supporting the eOffi-

plaint has filed an answer in opposition to the motion to dismiss.
,Yhen it is considered that the violations complained about occurred

and were discontinued more than 1 year prior to the filing of the
complaint herein , all of the other unusual eireumstances of this case
and the sworn assurances of respondent' s president that the practices
eomplnined about will not be revived , the examiner, like the Com-
mission in Bell 

&: 

Howell Co. docket No. 6729 , is persuaded that the
practices alleged have been surely stopped and there is no likelihood

that they ",ill be resumed in the future.
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Everything that could be accomplished by a cease and desist order
has been accomplished. It would not be in the public interest for
t he Commission to issue an order to cease and desist at this time.
It is the opinion of the examiner that the complaint in this proceeding
should be dismissed without prejudie-e.

ORDER

I tis oJ'lle?' That the eomplaint in this proceeding be , and it hereby
, dismissed without prejudice to the right of the Commission to

issue a new complaint or to take such further or other actions against
the respondent at any time in the future as may be warranted by the
then e.xisting circumstances.

OPINION OF THE COl\DIISSION

By KERN , Commissioner:
The initial decision filed by the hearing examiner ruled on the

motion to dismiss which the respondent submitted as part of its
ans,ver. The hearing examiner held that because the unlawful prac-
tices were discontinued more than a year prior to the institution of
this proceeding and it appeared that there was no likelihood of their
being revived , issnanee of an order to cease and desist was not in the
public interest. The proposed order aceordingly vmuld dismiss this
proceeding without prejudice and counsel supporting the complaint

under their a,ppeal except to that action as erroneous.
No oral testimony was received. The record which was the basis

for the hearing examiner s challenged ruling was composed of the
complaint and the respondent's combined answer and motion, and
attached memorandum , together with counsel's reply in opposition to
the motion and an affidavit submitted by the respondent. l-Ience our
consideration of the appeal is likewise limited to those record matters.

The complaint issuing on September 11 , 1957 , charged misbranding
and other practices by the respondent in yiolation of the Fur Prod-
ucts Labeling Act, and the rules promulgated thereunder. The re-
spondent then filed its c.ombined answer and motion to dismiss con-
taining admissions of certain of the complaint's allegations. It also
included recitations explaining the unlawful praetices as inadvertent
and as discontinued 'and asserting that their use "'as limited to two
sales promotions engaged in by the respondent's Boston store which
were conducted uncleI' the supervision of the consignor of the fur
products being ofl'ered , the Jast of which promotions occurred in ~Iay,
1956; and the answer further expressed "firm and positive assnr-
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ances" by the respondent against the resumption of such practices
in the future.

Staff counsel's reply opposing the motion to dismiss stated that the
facts aIIeged in the complaint were substantiaIIy admitted under the
respondent' s combined answer and motion. The reply also avelTed
among other things, that while counsel had no reason to donbt the
truth of the facts stated by respondent, the fact that the unla wfn I
acts were limited to and had not recurred after the 1.""0 special pro-
motions in 1956 , was not necessarily controlIing to disposition of the
proceeding. The respondent subsequently filed an affidavit by its
president corroborating certain of the statements in its answer. The
foregoing matters accordingly constituted the record presented for
the hearing examiner s consideration when he filed his initial decision
on December 17 , 1957.

In their appeal, counsel states in effect that if this case had pro-
ceeded to hearings and its exigencies had so required, they would have
presented evidence showing that, before the second sales promotion
the respondent had notiee that the marketing practices foIIowed iJl

the earlier one were ueing questioned in a Commission investigation
as not in conformity with the act. Counsel accordingly requests that
,ve regard the respondent's subsequent abandonment of its violations
as an effort to forestaII adversary proceedings by the Commission
rather than a good-faith expression of a desire to abide by the law.

Counsel supporting the complaint have advanced cogent reasons

both in their brief and in oral argument, why the defense of abandon-
ment should not be here considered. The contentions in this vein are
advanced , however for the first time on appeal. After the motion to
dismiss was filed , counsel supporting the complaint took no exception
to the basic 01' essential facts asserted in the respondent's answer and
affidavit and made no effort to supplement the record with additional
facts bearing on the good faith of the respondent's discontinmmce.
They thus permitted the motion to go to the hearing examiner for
decision virtually by default and , on the record presented to him , the
hear~ng examiner s action of dismissal without prejudice clearly was
ppropri ate.
Under the circumstances , we are of the opinion that our action

should be governed similarly. ,Ve recognize, of course , the Com-
mission s power to remand a proceeding to a hearing examiner

for the reception of such evidence as may be necessary to pro-
vide an adequate basis for an informed decision on any question
presented for review. But snch a procedure is costly, time-con-
suming, and , to a degree, harassing to the respondent. ,Ve believe
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that in the instant matter the public interest will best be served
by allowing the initial decision to stand undisturbed and by under-
writing the professions of respondent' affidnTit of abandonment
uy continued dose scrutiny of its future operations.

To the extent. thnt one of the statements contained in the initial
decision may be construed as holding that no legal liability attae-hed
to the respondent for the unlawful prnct ices engaged in , the initial
dee-ision is erroneous. The record supports determinations that the
respondent participated in the profits del'iyecl from the sales pro-
motions conducted in its store and in its name and it~ therefore
shared legal responsibility for the ac11nitted \ iolations occurring
in the eOUl'se of those sales. Therefore., the initial deeisioll "' ill
be modified accordingly. ,Vhile. the initial decision , including the
order of dismissal 'iyitllOut prejudice , is adopte(l as the Commission
(le.eision , sueh ndioll in the unique pl'oee.clnral sitn:ltion presented
here is not to lie l'egllJ'ded as n precedent: applic;lble. to lDotions fol'
dismissal similady bottomed all al1eged abnndOlHJlent.

FIXAL OHDEH

Counsel snppol'tillg the c011lplnint. lwying 111ed an appeal from
the hearing examiner s init ial decision in th is proceeding and the
matter haying come on to Le heard upon the record, including the
oral arguments of counsel; and the Commission having determined
that the appeal should be denied and the initial decision modified
by striking the third sentence of the fourth paragraph thereof , and
that the initial decision as thus moclifie(1 sholl hI be (lllopted as the
decision of the Co111m issioll :

J t -is onleJ'ed That the il1i tin 1

, and it hereby is , mo(1ifiecl by
fourth paragraph thereof.

1 t is flU,tllei' Oi'dcl'ell That the cmnpl.ii11t herein l)e , and it hereby
, dismissed 'iyitllOnt prejudice to the right of the Commission to

issue a ne"\\' c.omplaint. or to take sliell further or other action against
the respo:\d~'1Jt :tl' any tiltH' in nIP fitful'(' :lS 111a~' he "' fll'1',lllted by
then existing circum~;ta nees,

decision of the 1wl\ I'i ng examil1t-'1'

striking the t hil'cl sentence of the




