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Decision

IN THE MATTER OF

D & N AUTO PARTS COMPANY , INC. , ET AL. AND
BORDEN-AICKLEN AUTO SUPPLY CO. INC. ET AL.

OHDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION
0"1" SEC. 2(f) OF THE CLAYTON ACT

Dockets 5767 and 5766. Complaints , May 1950-Decision, Feb. 24, 1959

Order requiring two group buying' organizations-in Memphis, Tenn. , and
AndaJusia , Ala. , respectively-and their 25 jobber members, to cease

violating Sec. 2(f) of the Clayton Act by soliciting and accepting mega!
price advantages from suppliers of automotive parts and supplies con-

sisting of discounts ranging up to 20% based on the aggregate purchases
of all members of each group in the preceding year.

M,.. Eldon P. 8ch,.p for the Commission.
Mr. Pm.nlc J. Tiple,', h. of Anda1usia , Ala. , for D & N Auto

Parts Company, Inc., et al.
Taylor, Costen Taylor of :vemphis , Tenn. , by Mr. Hillsman

Taylor for Borden- AickJen Auto SuppJy Co., Inc. , et a1.

INITIAL DECISION BY EARL J. KOLB , HEARI"-G EXAMINER

In the above proceedings Mid-South Distributors , a corporation
and its offcers , directors and members named as respondents in
Docket No. 5766; and Cotton States , Incorporated , a corporation
and its offcers , directors and members named as respondents in
Docket No. 5767 , were charged with violation of subsection (f)
of Section 2 of the C1ayton Act, as amended by the Robinson-

Patman Act. During the course of the hearings , it was agreed
by a11 parties that these two proceedings be tried concurrcnt1y

and considered as one case; that the testimony and other evi-
dence introduced in each of these cases be considered as app1ying

to the respondents in both cases; and that the hearing examiner
issue one initial decision covedng both cases.

Thesf proceedings are nmv before the undersigned hearing ex-
aminer for final consideration, upon the complaints, answers

thereto. testimony and other evidence , proposed findings of fact
and conc1usions submitted by counsc1 , and oraJ arg-ument thereon.
The hearing examiner has given consideration to the proposed
findings of fact and conc1usions submitted by a11 parties and

oral argument thereon, and a11 findings of fact and conclusions

of Jaw proposed by the parties respectively, not hereinafter
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specifically found or concluded, are herewith rejected, and the
hearing examiner having considered the record herein and being
now fully advised in the premises , makes the following findings
as to the facts , conclusions drawn therefrom and order:

1. Respondent :vid-South Distributors is a membership cor-
poration organized , existing and doing business under and by
virtue of the laws of the State of Tennessee , with its principal
offce and place of business located at 387 South Front Street
Memphis , Tenn. At the time of the issuance of the complaint
in this proceeding the members of said respondent Mid-South
Distributors were the following:

(1) Hespondent Borden-Aick1en Auto Supply Co. , Inc. , a Louisi-
ana corporation with its principal offce and place of business
located in 613-17 Baronne Street, New Orleans , La.

(2) Hespondent Centra1 Electric Company a Mississippi cor-
poration with its principa1 offce and p1aee of business located
at 404 06 Main Street , Hattesburg, Miss.

(3) Respondent Corpus Christi Hardware Co. , Inc., a Texas
corporation with its principal offce and place of business located

at 99 South Broadway, Corpus Christi , Tex.
(4) Respondent Crawford Co. , Inc. , a Louisiana corporation

with its principal offce and place of business located at 218-
Crockett Street , Shreveport , La.

(5) Respondent Maurice G. Whitley and Lorraine C. Whitley.
copartners trading as Fulton , COJ1\vay and Co. with their prin-
cipal offce and place of business 10cated at 803-07 West Main
Street, Louisvil1e, Ky.

(6) Respondent A. S. Hatcher Co. , Inc. , a Georgia .eorporation
with its principal offce and place of business 10cated at 586-

Third Street , Macon , Ga.
(7) Respondent Keith- Simmons Co. a Tennessee corporation

with its principa1 offce and p1ace of business 10cated at 201-314
JOth Avenuc , South , NashviJe , Tenn.

(8) Hespondent Mills-Morris Co. , Inc. , a Tennessee corporation
with its principal ofJcc and place of business located at J 7J-J87
South Dudley Street , Memphis , Tenn.

(9) Respondent :,Jotor Supp1y Co. , Inc. . a Mississippi corpora-
tion with its principal oftcc and place of business located at
2618 Fifth Street , Meridian , Miss.

(10) Respondent Motor Supply Co. , Inc. , a Louisiana corpora-
tion with its principal o!lce and place of business located at
::onroe , La.
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(11) Respondent Motor Supply Co. Inc., a Georgia corpora-
tion with its principal offce and place of business located at 37
West Broad Street , Savannah , Ga.

(12) Respondents Sidney A. Rohinson , Jr. , lVrs. Elta A. Robin-
son and Mrs. Elta R. Posey, copartners trading as Robinson

Brothers with their principa1 offce and place of husincss located
at 135-162 Amitc Street, Jackson , lViss.

(13) Respondcnt Southern Auto Supply Co. , Inc: , a Tennessec
corporation with its principal offce and placc of business located
at 507-09 Broad Street , Chattanooga , Tenn.

(14) Tennessee lVi1 & Mine Supply Co., a Tenoessee cor-
poration \vith iis principal offce and pJace of business located
at 404-12 State Street , Knoxvi1Je, Tenn.

(15) Respondent Voss-Hutton , Barbee Company, Inc. , for-
merly knmyn as Voss-Hutton Company, Inc. , an Arkansas cor-
poration with its principa1 offce and place of business located
at 400-04 West Spring Street , Litte Hock , Ark.

(16) Hcsponc1ent Wadel-Conna1Jy Hardware Company, Inc. , a
Texas corporation ,vith its principal office and place of business
located at 412 North Spring St.reet, Ty1er , Tex.

(17) Hespondent Wi1Jiams Hardware Co. , Inc. , an Arkansas

corporation with its offce and principal place of business located
at 100-06 South Fourth Street, Portsmouth , Ark.
AI1 of the above-named respondent members have been members
of said respondent Mid-South Distributors since its organiza-
tion , August 16 , 1936, unti the present time, with the exception

of respondents Corpus Christi Hardware Co. , Inc. ; A. S. Hatcher
Co. , Inc. ; Motor Supply Co., of Savannah, Georgia , Tennessee

Mi1J & Mine Co. and Wade1-Conna1Jy Hardware Company, Inc.
\vho \vcre elected to membership subsequent to August 18 , 193G

and who have continuer! as members to the present time.
2. Respondent Cotton State" Incorporated , is a membership

corporation organized , existing and doing business unrler and by
virt.ue of the 1aws of the State of ississippi with its principal

offce and p1ace of business located at Anda1usia, Ala. At the

time of the issuance of ihe comp1aint in ihis proceeding the

members of said respondent, Cotton States , Incorporated , were
the fol1owing:

(1) Respondent D & N A uto Parts
corporation \vith its office and principal
at 420 Howard Street , Greenwood , Miss.

(2) Itespondcnt Christian Auto Supp1y Co. , Inc. , a Mississippi

Company, a IVlississippi
place of business 10eatcd
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corporation with its principal offce and placc of business located

at 529 Centra1 A venue, Laurel , Miss.
(3) Respondent Milton Supply Company a Mississippi corpo-

ration with its principal offce and place of busincss located at

2712 Sixth Street, Meridian , Miss.
(4) Respondent Taylor Parts & Supply Co. , Inc. , a Florida

corporation with its principal offce and p1ace of business located

at Andalusia, Ala.
(5) Respondent Wiliam P. Barnes , trading as Barnes Motor

Supply located at 1205 Main Street , Baton Houge , La.
(6) Respondent Davis Motor Supply Co. , Inc.. an Alabama

corporation with its prineipa1 omee and place of business located

at 260 St. Louis Street , Mobi1e, Ala.
(7) Respondent Hart Supply Co. Inc. , a Mississippi corpora-

tion with its principa1 offce and place of business located at
350 Broad Street, Co1umbia, Miss.

(8) Respondent Greiner Auto Parts Company, Inc. , a Louisi-
ana corporation with its principal offce and place of bURiness
located at 2929 Magazine Street, New Or1eans , La.

All of the above-named respondent members have been mem-
bers of said respondent Cotton States , Incorporated , since its or-
ganization March J 5, J938, with the exception of respondent

Greiner Auto Parts Company, Inc. , which was subsequently e1eet-
ed to membership.

3. The above respondents ,:\/ho have been named as members
of respondents Mid-South Distributors and Cotton States, Incor-
porated, are independent jobbers dealing principalJy in automo-

tive parts , accessories and supplies. Since .June 19 , 1936 , said
respondent jobbers have been engaged in the purchase and resale
of said automotive products , in interstate commerce, and have
been and are now engaged in active and substantial competition
with other corporations , partnerships , firms and individuals also
engaged in the purchase and resale of sueh automotive products

of like grade and qua1ity, in interstate commerce, which have
been purchased from the same or competitive se1Jers.

4. Hespondent jobbers organized and have maintained , con-
tro1led and operated respondents Mid-South Distributors and
Cotton States . Incorporated, for the purpose of inducing the
granting or a1Jmvance of Jower and more favorable prices by manu-
facturers and sellers of automotive parts , accessories and sup-
plies. It was the regu1ar procedure for the respondent johbers
acting through Mid-South Distributors or Cotton States, Incor-
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porated , to either notify or allow competing manufacturers of
various lines of automotive parts , accessories or supplies-to sub-
mit prices and appear before the members of the group interested
in purchasing such lines and present their lines of merchandise
and the terms and conditions of sale they were prepared to allow.
Thereafter , the members of the group organization to which such
Jines had been presented would consider the offers and vote to
accept one of thc lines to the exc1usion of the lines of the seller
competitors. This , however, was not a rigid requirement in that
the individual members could continue to hand1e competitive
lines which they were already selling or for which they had a
preference. In actual praetice , most of the members of the group
organizations sold and distributed the particular manufacturer
line accepted by the group.

5. Among the lines adopted by the members of respondent
Mid-South were: the ignition Jine manufactured and sold by
Standard Motor Products , Inc. ; the fuel pump line sold by Hy-
grade Products Division of Standard Motor Products, Inc. ; and
leaf spring, coil spring and chassis parts lines manufactured and
sold hy Moog Industries, Inc. Among the 1ines adopted by the
members of Cotton States , Incorporated , were: leaf spring, coil
spring and chassis parts sold by Moog Industries, Inc. ; the fue1

pump 1ine so1d by Hygrade Division, Standard Motor Products
Inc. ; the ignition line sold by C. E. Niehoff & Company; and
the battery cable line sold by Whitaker Cable Corporat.ion.

(i. Representat.ives of the above sellers were called as wit.-
nesses in this proceeding, and these witnesses t.estified as to the
pricing practices of the respective suppliers. The pricing- plan
iollmvccl by these particular sellers was more or less similar to
that used by other sellers not named herein. The sellers from
time to time issued their distributor or jobber price lists which
1istcd the basic prices used by the seller in t.he sa1e and dis-
tribution of its various automotive parts , accessories and sup-
pliers. In addition to various discounts, such as cash discount

and in some instances warehousemen s (Hscount for resale to

other jobbers , the sellers allowed a retroactive volume rebat.e to
purchasers of their products. This p1an involved a sliding scale
of discounts based upon the volume purchased , and purchasers

were granted and received rebates on all their individua1 pur-
chases according to the rebate bracket app1icable to their tot.al
annual purchases. Any individual purchase price was retroac-
tively determined by the total of a1l purchases during the year
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according to the terms of the retroactive rebate plan. In the
case of the respondent jobbers who were members of Mid-South
Distributors and members of Cotton States, Incorporated , the
retroactive v01ume discount a1l0wed by the suppliers was based
not on the tota1 purchases of the individual respondent jobber

but instead was based upon the total purchases of a1l the mem-
bers of Mid-South Distributors or Cotton States, Incorporated
as the case may be.

7. The purchase procedure f01l0wcd by the respondent jobbers

as members of either :vid-South Distributors or Cotton States
Incorporated , provided for the forwarding of purchase orders by
the individual respondent jobber member to the se1ler direct1y
or through the group offce. Monthly sett1ements were made
between the supp1ier and the group offce for the aggregate pur""
chase orders of a1l the respondent jobber members so received,
and each respondent jobber member also setted monthly with
the group offce for its individual purchases so made. The annual
volume rebate a1l0wed by the se1ler was based upon the aggregate
purchases of the members of the group and was paid to the
group offce, which in turn disiributed such volume rebate , less

expenses , io its jobber members in proportion to the amount of
such jobber s individual purchases. The rebates and discounts

were granted and a1l0wed by the sc1lers to each individual re-
spondent jobber member of Mid- South Distributors and Cotton
States , Incorporated , on the basis of the tota1 purchases of a1l the
members of the respective groups irrespective of ,vhether or not
the amount of such individual member s purchases met vlith the
requirements of any particular bracl.;et of the sel1er s volume
rebate schedules set forth in the se1ler s contracts. The group
buying organizations , l\iicl-South Distributors and Cotton States
Incorporated , \vere in reality bookkeeping devices for the c01-
lection of rebates , discounts and allowances received from sellers
on purchases made by their jobber members. Such respondent
jobbers in fact purchase their requirements of the seller s prod-

ucts direct Jrom the seller and at the same time receive a more
favorable price or a higher rebate based upon the combined pur-
chases of aJl of the members.

8. The purpose of the resIJondent jobbers in organizing and
maintaining respondents Mid-South Distributors and Cotton
States , Incorporated , \vas to obtain a price lower than a jobber
respondent could obtain on the amount of its purchases if mnde
as a non-member of the group. The jobber respondents knew that



D & N AUTO PARTS CO. , INC. , ET AI,. 1285

1279 Decision

the net prices obtained through the use of the group buying
device were not based upon the quantities or other factors in-
volved in any particular sale , but rather upon thc combined dol-
lar amount of all sales to them as purchasers and bear relation
to factors other than actua1 costs of production or delivcry. The
method of purchase was substantia11y the same as if the jobber
member had been operating individually instead of as a group
member. Deliveries by the seller were made direct to the re-
spondent jobber in the same manner as deliveries would have
been made had respondent jobber been a purchaser independent
of any group organization. Hespondent jobbers further knew that

they were getting a 10wer price through the m"ans of the group
organization than was obtained by jobbers competing \\lith them
in the resa1e of the supplier s products , in the same marketing
area , where such r.ompetitors ,vere not members of a buying
group.

9. Ilustrative of the monetary benefits dcrived by the rc-
spondent jobbers as members of the group buying organizations
Mid- South Distributors and Cotton States, Incorporated , as op-
posed to those individual purchasers buying without the benefI

of such group consolidation of pm'chases and as opposed to what
the respondent jobber would have paid had it been operating with-
out the benefit of the group consolidation of purchases, are the

following tabu1ations taken from Commission Exhibits in Docket
Nos. 5766 and 5767 as shown on the faee of such tabulations: I

J O. Thc automotive parts industry is a highly competitive

business involving smaIl margins of profit. The net margin of
profit of certain individual respondent jobbers ,vas as low as
2 percent before taxes. The importance of the discriminatory
prices allowed by the various suppliers is pointed up by the
importance given by the rcsponclent jobbers to the 2 percent

cash discount as increasing their margin of profit and reducing

the cost of acquisition of their merchandise . Through the lower
cost 01' merchandise resulting from such discriminatory prices
the respondent jobbers obtained a competitive advantage over

their competitors selling the same or comparable merchandise in
the same trade area who receive discounts or rebates based upon
their individual purchases.

11. The complaint in this proceeding namecl as respondents
certain individuals ""ho were described as oHicers and directors

of 1id- South Distributors anrl Cotton States , Incorporated. Many

J See pagef; 12H6- 12U:J.
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Conclusions 55 F.

of the parties so named no longer serve in the capacity of either
offcers or diredors of these group organizations, and since the

offcers and directors of said group organizations change from
time to time , it is the opinion of the hearing examiner that no
useful purpose would be served by the entry of an order against

the individuals named in the complaint as offcers and directors
of Mid-South Distributors and Cotton States , Incorporated.

CONCLUSIONS

1. The lower prices granted to the respondent jobbers through

the group buying device constituted discriminations in price
within the intent and meaning of Section 2 (a) of the Clayton
Act, as amended by the Robinson-Patman Act. The competitive
opportunities of the less favored competitors of the respondent
jobbers were injured when such competitors had to pay sub-
stantially more for a suppliers products than the respondent job-
bers had to pay. The various Circuit Courts of Appeals in six
cases have held that the granting of discounts or rebates by

supplier s through group buying organizations , including respond-
ents Mid-South Distributors and Cotton States , Incorporated, un-
der the conditions and circumstances as herein found constituted
a price discrimination in vio1ation of Section 2 (a) of the Clayton
Act.'

2. The method of operation of the respondents Mid- South Dis-
tributors and Cotton States , Incorporated , including the adoption
of the hne of one seller to the exclusion of its competitors and
the h01ding out to sellers the prospects of increasing their volume
and obtaining new customers , served as an inducement to manu-
facturers and sellers of automotive parts , accessories and sup
plies to grant to the respondent jobbers a lower price than would
have otherwise been obtained.

3. The price discriminations involved in this proceeding were
substantia1. The vo1ume rebates, discounts and other allowances
granted by the sellers in this proceeding were made in accord-
ance with such sellers' pub1ished price lists distributed generally
to their jobber customers. The vo1ume rebates allowed to the
respondent jobbers were in fact off sca1e prices based upon the

Whitakpr Cable Corporation v. :Federal Trade Cummission (C. A. 7) 2:J9 F. d 2;'3: Muug
Indu.'trie.' , Inc. , v. Federal Tr..dp Commission (C. A. 8) 238 F. 2d 43: E. Edelmann & COmpllIlY

v. :F d..ral Trade Commission (C. A. 7) 2:!9 F. 2d 152: C. E. Kiehoff & Cu. v. Fedenl! Tn"J"
Commission (C. A. 7) 241 F. 2d 37; P. & D. Manufacturing Co. , Inc. v. Federal Trade Com-
mJssion (C. A. 7) 245 F.2. 281; 1'. Scr€nse!\ Manufacturing Co. , Inc. v. Federal Trade Com-
mission (C. A. D. ) 2.46 F. :!d 287.
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aggregate purchases of alJ the members rather than upon the
purchases of the individual member. Each of the respondent
jobber members of Mid-South Distributors and Cotton States
Incorporated , knew , or should have known, that the discrimina-

tory prices granted them by selJers in the form of a volume
rebate based upon the aggregate purchases of alJ members could
not be cost justified. They knew that they, as welJ as their
competitors in the san1e trade area , were buying from the Re1ler

at the selJers' pub1ished price lists; that shipments of merchan-

dise by the selJers were made direct to the jobber respondents
in the same manncr and in substantialJy the same quantities as
to their competitors; and that they received a lower price by
means of the group buying organization than their competitors
were receiving and lower prices than they themse1ves would

have received had the v01ume rebate been based upon their in-
dividual purchases instead of the aggregate purchases of alJ the
members.

4. The jobber respondents knew that the rebates alJowed were
based not on the quantities or other factors involved in a par-
ticular sale , but rather upon the combined dolJar amount of all
sales to the group organi"ation and bear relationship to faetors
other than the actual costs of production and delivery. In view of
this, evidence introduced that the respondent jobbers re1ied upon
statements made by suppliers as to cost justification must be
rejected. The respondent jobbers were successful operators in a
high1y competitive market and knew the facts of life so far as
the automotive parts market was concerned and knew that no
cost justification could be maintained by the selJcrs since no
difference in the cost of manufacture , sale or delivery was in-
volved. Furthermore, the jobber respondents were placed upon
notice as to the i1egality of price discriminations received through
the medium of group buying organizations , inc1uding Mid- South
Distributors and Cotton States , Incorporated , by the initia1 de-

cisions of the hearing examiners, and the decisions of the Fed-
eral Trade Commission and the Circuit Courts of Appeals in the
folJowing cases:

Whitaker Cable COTpo1'ation initia1 decision, February 11,

1954; Commission affrmance , April 29 , 1955; Court affrmance
239 F. 2d 253 (C. , 7 , December 14 , 1956).

Moog Industries, Inc. initial decision , March 8, 1954; Com-

mission affrmance, April 29 , 1955; Court affrmance, 238 F. 2d
43 (C. A., , November 5 1956).
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E. Edelmann Company, initial decision , March 5 , 1954; Com-
mission affrmance, April 29 , 1955; Court affrmance , 239 F. 2d
152 (C. , December 14 , 1956).

C. E. Niehoff Co. initial decision , July 6 , 1954; Commission
affirmance , May 17 1955; Court affrmance, 241 F. 2d 37 (C.
, January 9 1957).

P. 

&. 

D. Manufactming Co. , Inc. initial decision Dccember
, 1954; Commission affrmance , April 26, 1956; Court aflirm-

ance , 245 F. 2d 281 (C. , 7 , Apri1 30 , 1957).
P. Sorensen Ma1wfactuT'in.C Co. , Inc. initia1 decision , February
1956; Commission affrmance , June 29 1956; Court affrmance

246 F. 2d 687 (C. , D. , May 23, 1957).
Regard1ess of these various decisions which came to the atten-

tion of the respondent jobbers they had , up until the time of

the close of the hearings in these proceedings , continued the prac-
tice of purchasing through the group buying organizations.

5. The acts and practices of the respondent johbers in know-

ingly inducing and knowingly receiving discriminat.ions in price
through the use of the group buying organizations Mid-South
Distributors and Cotton States , Incorporated , prohibited by sub-
section (a) of Section 2 of the Clayton Act , as herein found are
in vioJation of subsection (f) of Section 2 of said Act.

ORDER

It is ordered That D & N Auto Paris Company, Inc. , a cor-

poration; Christian Auto Supply Co. , Inc. , a corporation; Milton
Supp1y Company, a corporation; Tay10r Parts & Supply Co. , Inc.
a corporation; \Viliam P. Barnes , an individual, doing business
as Barnes Motor Supply; Davis 1otor Supply Co. , Inc. , a cor-

poration; Hart Supply Co. , Inc. , a corporation; and Greiner

Auto Parts Company, Inc., a corporation, and iheir respective
offcers, agents, representatives and employees, in connection
with the offering to purcha or purchase of any automotive

parts , accessories or supplies or other similar products in com-
merce, as "commerce " is definee) in the Clayton Act, do forth-
with cease and desist from:

(1) Knowingly inducing, or knowingly receiving or accepting,
any discrimination in the price of such products by directly or
indirectly inducing, receiving or accepting from any seller a net
price known by respondents to be be10w the net price at which
said products of like grade and quality are being s01d by such
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se1ler to other customers where thc seller is competing with any
other se11er for respondents ' business or where respondents are
competing with other customers of the seller.

(2) Maintaining, managing, controlling or operating respond-
ent Cotton States , Incorporated , or any other organization of like
character , as a means or instrumentality to knov,dngly induce , or
knowingly receive or accept , any discrimination in the price of
automotive parts, accessories and supplies, by directly or in-
directly inducing, receiving or accepting from any selJer a net
price known by respondents to be below the net price at which
said products and supp1ies of like grade and quality are being

sold by such seller to other customers where the seller is compet-
ing with any other se1ler for respondents ' business or where re-
spondents are competing with othcr customers of the seller.

It is Ju"//he"/ O,.deTed That Borden-Aicklen Auto Supply Co.
Inc., a corporation; Central Electric Company, a corporation;
Corpus Christi Hardware Co. . Inc. , a corporation; Crawford Co.
Inc. , a corporation; 1\auriee G. Whitley and Lorraine C. (Mrs.
1\. G. ) Whit.ley, copartners doing business as Fult.on, Conway
and Co. ; A. S. Hat.cher Co. , Inc. , a corporation; Keith-Simmons
Co. , a corporation; l\11i118-1\'lorri8 Co. , Inc. , a corporation; Motor
Supply Co. , Inc. , a Mississippi corporation; Motor Supply Co.
Inc., a Louisiana corporaiion; IVTotor Supply Co. , Inc. , a Georgia
corporation; Sidney A. Robinson , :\/lrs. Elta A. Robinson, and

Mrs. Elta R. Posey, copartners doing business as Robinson Broth-
ers; Southern Auto Supply Co. , Inc., a corporation; Tennessee

Mi1 & Mine Supply Co. , a corporation; Voss-Hutton , Barbee Com-
pany, Inc., formerly known as Voss-Hutton Company, Inc. , a
corporation; vVadel-Connally Hardware Company, Inc. , a corpo-
ration; and Williams Hardware Co. , Inc. , a corporation , and their
respective offcers , agents , representatives and employees, in con-

nection with the ofIering to purchase or purchase of any automo-
tive parts , accessories or supplies or other similar products in
commerce , as "commerce" is defined in the Clayton Act , do forth-
with cease and desist from:

(1) Knowingly inducing, or knowingly receiving or accepting,
any discrimination in the price of such products by directly or
indirectly inducing, receiving or accepting from any seller a net
price known by respondents to be below the net price at which
said products of Eke grade and quality are being so1d by such
seJ1er to other customers where the seJ1er is competing with any
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other seller for respondents ' business or where respondents are
competing with other customers of the seller.

(2) Maintaining, managing, controlling or operating respond-
ent Mid-South Distributors, or any other organization of 1ike
character, as a means or instrumentality to knowingly induce
or knowingly receive or accept, any discrimination in the price
of automotive parts, accessories and supplies, by directly or
indirectly inducing, receiving or accepting from any seller a net
price known hy respondents to be below the net price at which

said products and suppJies of Jike grade and quaJity are being
sold by such seller to other customers where the seller is com-
peting with any other se11er for respondents ' business or where
respondents are competing with other customers of the seller.

It is JU1' theT ordeTed That respondents Cotton States, Incor-
porated, a corporation and Mid-South Distributors, a corpora-
tion , and their respective members, offcers, agents, representa-
tives and employees , in connection with the offering to purchase
or purchase , of any automotive parts , accessories or supplies or
other similar products in commerce , as "commerce" is defined in
the C1ayton Act, do forthwith cease and desist from:

(1) Knowingly inducing, or knowingly receiving or accepting,
any discrimination in price of automotive parts , accessories and
sl1pp1ies , by directly or indirectly inducing, receiving or accept-
ing from any seller a net price known by respondents to be below
the net price at which said products and supplies of like grade

and quality are being sold by such seller to other customers
where the se11er is competing with any other se11er for respond-
ents ' business or where respondents arc competing ",ith other
customers of the se11er.

It is Ju,-the,- o,-de,-ed That the complaint be dismissed as to

the fo11owing individua1 respondents: Louis Post, P. E. Lewis
J. E. Caruthers , G. W. Christian, W. R McKinley, Mrs. Lynne
S. :Wilton , Charles R. Harris, Marion D. Tay1ol' , James N. Tay10r

, Cecil Roy Straughn , Car1 A. Davis , Mrs. Carl A. Davis , Haro1d
W. Hart

, .

Joseph C. Greiner , Joseph 1\. Greiner , and Mrs. Joseph
C. Greiner , named as respondents in Docket No, 5767; and T, N.
Hage1, K. P. A11en V. V. Bo1and, A. H. Borden. E. B. Conn

O. J. Koepke , E. J. Crawford , A. S. Hatcher

, .

Jr. , W. M. Parrish
R. R. Meadows , n, O. HaJe , W. C. Thompson

, .

1. A. Bumpas , W.
B. Gates, J. W. E11is , W. F. Barbee , H. V. Lee , and Jack Wi1iams
name as respondents in Docket o. 5766.
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For the purpose of determining the " net price" under the terms
of this order, there should be taken into account discounts, re-

bates, allowances , deductions or other terms and conditions of
sale by which net prices are effected.

OPINION OF THE COMMISSIOJ'

By KERN , Commissioner:
The comp1aints in these cases charge the respondents, respec-

tively named therein, with violating Section 2 (f) of the Clayton

Act, as amended by the Robinson-Patman Act.' The respond-
ents (except for certain individual respondents against whom
the complaints were dismissed) have appealed from the initial
decision of the hearing examiner covering both cases which holds
that thcy have violated Section 2 (f) and which contains an order
to cease and desist the practices found to be unlawful.

These are "group buying" cases. The respondents in each in-
clude jobbers for automotive parts , accessories and supplies and
a membership corporation. In Docket No. 5766 , the membership
corporation is Mid-South Distributors , Memphis , Tenn. ; in Docket
No. 5767 , Cotton States , Incorporated , Anda1usia , A1a. These cor-
porate groups were organized and have been maintained for the
apparent purpose of inducing and receiving lower prices on auto-
motive products than would otherwise be obtainable by most of
the member jobbers acting individually. Automotive suppliers
such as Standard Motor Products , Inc. , and Moog Industries
Inc. , and others , sold their Jines of products to the respondent
jobbers and granted them volume rebates based on the aggregate
purchases of all the group members. In many, if not in all
instances , the volume rebates were made pursuant to a system
or plan which involved a sliding sca1e of discounts based upon
the volume purchased in the preceding year,

The main issue on this appeal , it appears , is whether counsel
in support of the comp1aint has met the burden of proof required
by Section 2 (f) as interpreted by the Supreme Court of the
L.nited States in Automatic Canteen Co. of AmeTica v. Federal
Tmde Cornmiss'ion 346 U.S. 61 (1953). The subsection reads
as fo1Jows:

That it shall be unlawful for any person engaged in commerce, in the

course of such commerce , knowingly to induce or receive a discrimination in
price which is prohibited by this section.

1 These caal' have been tried oncurrentJy IInd under an agreen"J"t of all the parties tbe two
have bftn considered liB one case.
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There is no question that respondent jobbers have been granted
10wer prices than some of their jobber competitors on goods of

like grade and quality. This resu1ts from the discounts ranging
up to 2070 given by the various suppliers based on the aggregate
purchases of all members of each group. The record shows that
various competing jobbers did not purchase individually in sufI-i-
cient volume to receive comparable discounts. There is likewise
evidence of keen competition , small profit margins and other
factors suffcient to justify a conc1usion that the discounts may
resu1t in substantia1 injury to competition. It is also clear that
respondents knew all such factors.

The Ant01natic Canteen case supra holds, however, that in
order to establish a violation of Section 2 (f), the Commission as
a part of its case must show more than that the buyer knew of
the price differentia1s and of their probable competitive effect.
In other words , under the "balance of convenience " rule applied
by the court , the burden is on counsel in support of the complaint
to come fonvard originally with evidence that the buyer is not a
mere unsuspecting- recipient of the prohibited discriminations.

Such evidence , under the Court's opinion , must include a showing
that the buyer , knowing full well that there was little likelihood
of a cost justification defense availab1e to the seller , nevertheless
induced or received the discriminatory prices. .Just ,,,hat evidence
is necessary to make this sho\ving, as the court indicated , ,vill

of necessity, vary \vith the circumstances of each case. That
trade experience in a particular situation can afford a suffcient

degree of knowledge, hm", cver , is dear.
In this case , the record clearly shows that the buying groups

were mere bookkeeping devices. There \vas nothing in their man-
ner of operation which could possibly save a seller any significant
amounts. The method of purchase was substantially the same
and deliveries were made in the same manner and in substan-
tially the same quantities as if each jobber member had been
operating individually rather than as a group member. About
the on1y saving a scller could expect would resu1t from the fact
that only one biUing need be made instead of several separate
billings. C/. C. E. Niehoff' Co. v. Federal Trade Commission

241 F. 2d 37 (1957), It is reasonab1c to conc1udc that where

price difftTences are as great as those here shown , ranging up
to 20 S/l: any savings such as that on billing costs cou1d not pos-
sibly justify the price discriminations.
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Respondents obviously had knowledge of this fact. They knew
that the jobber members general1y would not be entitled to the
higher diseounts based on their individual purchases. They knew
or should have known , in addition , in vie\v of their purchasing
in substantially the same volumes and receiving shipments in
the same manner as other jobbers, that any differences in the
method of purchasing could not give rise to suffcient savings in
cost to justify the price differentials.

Moreover , the price differences shown herein have their source
in a rebate system based , not on quantities or other factors in-
volved in any particular sale , but, rather , upon the combined dollar
amount of al1 sales to a group made in the preceding year. Under
such a system the prices necessari1y bear relation to factors other
than actual costs of production , sale or de1ivery, and the inevitable
result is systematic price discrimination NInng Indust.ries, Inc.
v. Federal Trade CO"l?1:iss':on 238 F. 2d 43 (1956). l;ndq such

circumstances respondents are charged \viih the knowledge that
the 1t,wer prices they received could not be cost justifier1.

If under the A 'U, tornatic Canteen decision counsel in support of

the complaint has the addition,,1 burden of producing evidence
tending to show that respondent jobbers likewise knew or shou1d

have known that the "defenses" of Ductuating market conditions
and bona fide attempts to meet lower competitive prices were
not available to the sellers, the record is equa1Jy persua",ive that
this burden also has been met.

The last proviso of Section 2 (a) exempts from the Act price
changes from time to time where made in response to changing
conditions affecting the market for or the marketability of the
goo(1s concerned. The substance of the proviso appears to be
that a defense may be made out in occasional and temporary
situations such as those set forth including imminent deteriora-
tion of perishable goods and obsolescence of seasonable goods.

In view of this, respondents ,vould have no reason to be1ievc

that the volume rebates they received based on aggregate annual
purchases and continued from year to year could possibly have
any relation to the aforesaid proviso.

The respondents also knew, or shou1d have known, that the

various selJers could not have defended the price discriminations
on the basis of the proviso contained in Section 2 (b). The re-

spondents knew that the defense of cost justification was un-
avai1ab1e to the sel1ers for the reasons stated in preceding para-

graphs , and for the same reasons knew that such a defense would
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not be available to any competing se1lers granting preferential
prices on the same basis. Knowing, therefore, of the ilegality

of the pricing systems involved , the respondents knew that the
se1lers could not defend such prices on the basis of meeting in
good faith the equa1ly low prices of competitors for the reason

that the prices so met would not he lawful prices.
In the Automatic Canteen case, the court in a note stated as

follows:
Our view that 2(b) permits consideration of conventional rules of fairness

and convenience of course requires application of those rules to the particular

evidence in question. Evidence, for example , that the seller s price was made
to meet a compding seller s offcr to a buyer charged under 2(f) might be

available to a buyer more readily even than to a seller. (346 U. S. 61 , note 23
at p. 79)

Therefore, whi1e it has been shown suffcient1y that respond-
ents knew that the "defenses" of fluctuating market conditions
and the meeting of lower competitive prices were not available
to the se1lcrs , it appears in the circumstances that counsel in
support of the comp1aint does not have the burden of making
such a showing. It seems to be quite clear that thc court was
referring to situations such as exist herein where the buyers
would more readily have such evidence and would have the
burden of coming forward with it.

Respondents further contend on this appea1 that Mid-South
Distributors and Cotton States, Incorporated, are cooperative
associations, and , therefore, not prohibited from returning to
their members the net earnings or surplus resulting- from their
trading operations , in proportion to purchases of the members
of the association, citing Section 4 of the Robinson-Patman Act
(49 Stat. 1528). It is our opinion that the reasoning of the court

in Quality Bakers of Amej' ica v. Fedeml Tmde Commission , 114
F. 2d 393 , 399-400 (1940), on this point in a Section 2(c) matter
is equally app1icab1e to a Section 2 (f) matter. In other words

Section 4 does not authorize cooperative associations to engage

in practices forbidden by Section 2 (f), nor except them from its
provisions.

Hespondents also argue that the respondent jobber companies

should not be ordered to cease and desist in their individual
capacities the practices held ilegal and request that the para-
graphs in the order to this effect be stricken. The contention is
that these respondent companies are charged with violating Sec-
tion 2 (f), by acting through Cotton States, Incorporated, and
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Mid-South Distributors, and that it is unfair to issue an order

against them relative to their activities as individua1s. It is
suffciently clear, we believe, that these proceedings have included
the respondent jobbers as individual concerns and that this type

of order is necessary to bring an end to the unlawful practices.
The Commission , of course , is not Jimited to prohibiting the il-
legal practice in the precise form in which it was found to have
existed in the past. Fedeml Tmde Commission v. RubeTOid Co.
343 U.S. 470 , 473 (J952).

Respondents ' appeal is denied. Accordingly, the findings , con-

clusions and order contained in the initial decision are adopted
as those of the Commission.

FINAL ORDER

These matters having corne on to be heard upon the common
appeal of the respondents , respectively named therein , excepting
certain individua1 respondents , from the hearing examiner s ini-
tial decision; and

The Commission having rendered its decision , denying the ap-
peal and adopting the findings , conclusions, and order coniainerl
in the initial decision:

It is o1' dered That the respondents , except those against whom
the complaints have been dismissed , shaJI , within sixty (60) days
after service upon them of this order , fi1e with the Commission a
report , in writing, setting forth in detail the manner and form
in which they have complied with the order contained in the
initiaJ decision.
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IN THE MATTER OF

CHAFTSMAN lNSURA:\CE COMPA1\Y

ORDER , ETC. , IN REGARD TO THE ALLEGED VTOLATION OF
THP; FEDERAL THADE COMMISSION ACT

Docket 6894. Complaint , July , 1955 OJ'ln' Feb. 24, 195.9

Order dismissing on jurisdictional gronnds upon the authority of the Supreme
Court' s ruling in Fedeml T1 ade Commission v. Vational Casualty Com-

pany (357 U.S. 560), complaint charg jng a Boston insurance company

with false advertising of its health and accident insurance.

Before lVIr. J oi'en H. La.ughl'in hearing examiner.

111' Donald 1( J(inu and 111' J. IV. B1'okfield, h.
Commission.

1111'. David S. J(nnian of BostOD , Mass. , for respondent.

for the

ORDER GRAl','Tl!\G MOTIO TO VACATE COMiVUSSIO;- S DECISION

This matter having come on to be heard upon respondent'

reque:,t that the decision of the Commission entered on January
, 1957 , be vacated , which request is unopposed by counsel sup-

porting the complaint; and
The Commission haying reconsidered the matLer in the light

of the United States Supreme Court ruJing in Fedeml Tmr/e Cum-

mLc;sion v, Nal'ionaJ Co,8UaUll Cornpanu! 357 r.s. 560 , decided

June :30 , 1958 , subsequent to aid decision of the Commi sion
and having concluded that this proceeding should be dismissed

on jurisdictional ground ) upon the authority of said ru1ing of

the Supreme Court:
It is (J7'Ie1' That this proceeding be reopened.

It is f1!Tlher ordeTed That the decision of the Commission en-

t.ered on January 14 , 1957, 1 be, and it hereby is, vacated and

set aside,

It is further (Jlde?ed That the complaint herein be , and it
hereby is , dismissed.

) 53 F, C. 62:J.


