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Decision

IN THE lVA TTER OF

ERICKSOK HAIR & SCALP SPECIALISTS

ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TR/I.DE CO:MMlSSJQN ACT

Docket 6'-49,!J, Crnnplnint , Jan. 3!'t, 1956 Decision , Feh. , 1.959

Order rcquil' ing' a Chicago seJler of " home treatment kits" of hair and scalp
pl'epaHltions to C'ca e advertising falsely that through use of said prepa-
rations , methods, and treatments by purchasers in their homes , fuzz
would he replaced with long and strong hair; dandruff, itching, and
irritation or the scalp would be permanently eJiminated; and in the gTcat
majority of cases baldness , including the hereditary type , would he pre-
vented and overcome , etc. ; and to cease representing falsely, by use of

the term " Trjeholog'ist " that he and his agents had had professional
training' in the tl'l'atrnent of scalp dis01ders affecting' the hair.

2V1r. Harold A. K enned?J supporting the complaint.
Frank E. A,.th"I' Gette",wl1 , ,vh. Erln'anl Brodky

Fmnklin M. LaZf1'IS all of Chicago , Ill. , for respondent.
and Mr.

JNITIAL DECISIO ; BY .J OSEI'II CALLA WAY , HEARING EXAMINER

lntrodudor;v Statement

Amended complaint in this proceeding chargE:s violation of the
Federal Trade Commission Act by the c1isseTl1ination of false

H1vertisements through the L nited States 111ai1s and by various

means in con1mercc oJ cosmetic ancl medicinal preparations for
external use in the treatment of certain conditions of the hair
and scalp. It also alleges that the advertisements are false in
that respondent is ca1leel a "Trichologist" in the advertising.
The answer to the complaint was also amended and as amended
it is in substance a denial of all the material al1egations of the
amended complaint , except respondent' s trade name and address.

Hearings were held for the taking of evidence in st pport of
and in opposition to the al1egations of the complaint in Chicago
111. , Ft. Wayne , Jnd. and Phi1ac1e1phia , Pa.

Both Rides were repl'esente(l by counsel and given full oppor-
tunity to and did introduce evidence pertinent to the issues , ex-

amine and cross-examine Ivitncsses and argue points 01' law and

evidence. AI1 parties were given opportunity to and did file

proposed findings , conclusions and orders and the reasons there-

1 Amended.May U, 1957.
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for which were given careful consideration by the hearing ex-
aminer. All such proposed findings , conc1usions and orders not
hereafter adopted, found or concluded are hereby specifically
rejected.

Upon the entire record of the proceeding- and from the observa-
tion of the witnesses while testifying, the hearing examiner makes
the following- findings as to the facts, conc1usions and order:

Findings as to the Facts and Counc1usions
J. Respondent David W. Erickson is an individual trading and

doing business as Erickson Hair & Scalp Specialists with his
offce and principa1 place of business located at 11103 South
Kedzie Avenue, Chicago, Ill. He has conducted said business
since September of 1953 which consists of the sale and distribu-
tion of various cosmetic preparations for exiernal use in the

treatment of conditions of the hair and scalp. He causes said
preparations when sold to be transported from his place of busi-
ness in Chicago, Ill. to purchasers thereof in the State of Illinois
and in various other States of the United States. The total volume
of respondent's business done from the Kedzie A venue address

runs between $60 000 and $80 000 annually. Of this amount 50 
to 60 % is shipped to persons residing- outside the State of Ilinois.

2. Respondent has another sma1ler offce in Cicero , Il1. , but
most sales made from that offce are loca1. There is another
offce run at Louisvile , Ky. , by a Mr. C. O. Brown who conducts
approximately the same type of operation there that respondent
conducts from his Kedzie A venue offce in Chicago. Brcnvn uses

respondent' s business name , Erickson Hair & Sca1p Specialists
with respondent's permission and respondent retains the right
to generally supervise Brown s advertising. The on1y profit to
respondent from Brown s operations comes from the sale to Brown
in wholesa1e quantities of respondent' s preparations.

3. Respondent's said preparations are composed of the follow-
ing ingredients in various combinations:

Boric acid

Castor oil
Dyes
IIyamin lOX- Rohm &. Haas Co.

benzyl ammonium chloride)
Isopropyl alcohol

Lanolin
Lanolin derivative
Mineral oil

(di- isobutyl phenoxy ethoxy ethyl dimethyl
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Oil of Bay
Oxyquinoline sulfate
Perfume
Phenol
Propylene Glycol
Resorcinol
Sulfonated castor oil
Tegasept M-Goldschmidt Chern. Corp. (Methyl parahen)
Triethanolamine lauryl sulfate
Tween 20-Atlas Powder Co. (Polyoxyethylenc sorbitan monolaurate)
Tween 60-Atlas Powder Co. (polyoxyethylene sorbitan monostearat€)
Tincture of Capsicum
Veegum-R. T. Vanderbilt Co. (colloidal magnesium aJuminum silicate)
Stearic acid

Prffipitated sulphur

Ammoniated mercury
White precipitate
Beta 1'apthol
Oil of tar, rectified
Carbowax 400
Water

4. Respondent's said preparations , made from the above in-
gredients, arc sold in home treatment kits. Each kit has a
shampoo, a solvent and two types of dressing for the hair. 
addition thereto there are a number of sma1l vials. So far as
the ingredients of these via1s are concerned , there are three basic
kits. There are fourteen basic formulas in al1. Some of these
fourteen formulas are in one kit, some of them are in the second
basic kit and some in the third. There are some repetitions of
the formulas in the various kits. One kit is prepared partieu1arly

for those cases that have an excessive amount of oil in the hair.
The other two kits are used alternatively for those whose hair is
drier. All of the formulas , shampoos , solvent and dressing are
made from the above listed ingredients. Each vial in each kit is
numbered and the instructions that go with each kit te1l the order
in which the numbered vials are to be used. There is also a hair
brush in each kit and a form for reporting to the respondent
the use that has been made of the kit and the condition of the
hair and scalp after use as observed by the user. The various

formulas have been made up for the respondent by a chemist.
5. Respondent and his representatives visit various cities of

the United States, stopping one or two days at a time in each
city, ho1ding what is ca1led a hair and scalp clinic in each city.
An advertisement is placed in the 10cal newspaper in each city
visited , one or two days before the visit, inviting the pub1ic to
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call on respondent or his representative on the date fixed for free
consultation and advice as to their hair and sca1p problems.

These advertisemenis contain certain other representations , which
will be discussed later.

6. The c1inic is usually held in a hote1 room. Those visiting
the clinic are given a hair and scalp examination. This is done
by focusing- a flood light on the head and examining- the hair
and scalp with a magnifying glass. The subject is also asked
questions about the history of his hair and scalp troubles. From
this examination and history, respondent or his representative
ho1ding the clinic attempts to diagnose the condition and the
cause of the condition of the subject' s hair and scalp and to
recommend treatment. About 5 2' of those visiting the clinic arc
refused treatment. In the other cases , when agreeable to the sub-
ject , respondent or his representative sells the prospect one of
the home treatment kits. These orders for kits are thcn sent by
respondent or his representative to respondent's Chicago offce

on Kedzie A venue. The home treatment kit is mailed directly
to the purchaser from that Chicago offce. At the time the sale
is made im truetions are given the purchaser as to how to care
for his hair and scalp until the home treatment kit is received.

7. As a part of the service rendered in connection with sale
of a home treatment kit , the purchaser is contacted prior to the
next return of respondent or his representative to that cit:y and
told to come in for a free checkup. As a result of the progress
report to the Chicago olnce by the purchaser on the form pro-
vided therefor , or as a result of a checkup on one of the return
visits , the formulas may be changed by respondent or his
representative.

8. Since respondent started his business in 1953 he and his

representatives have visited and held clinics in cities and towns
in most of the States of the United States. There arc some of
these places that have been visited only once and others only two
or three times. Hesponc1ent has graclual1y cut the itinerary to

those places INhere experience has shmvn he can get the most
business. At present his clinics are largely confined to cities and

towns in 1\Tichigan , Wisconsin , Indiana and Illinois , with visits
to a few cities and to\vns in Ohio.

9. The record contains copies of advertisements placed by re-
spondent for respondent' s clinics , which advertisements appeared
in newspapers published in Columhia, S. , Harrisburg, Pa.

Knoxville , Tenn. , Wilmington , Del. , E1khart and Plymouth , Ind.
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Pasadena , CaEf., and Peoria and Rockford , Ill. Other such ad-
vertisements have appeared in a 1arge number of newspapers in
cities and toyvns in various other States. The record also shmvs
substantial circulation by United States mail and substantia1 out
of the State circulation by the newspapers in the cities and towns
mentioned above of the issues of said newspapers carrying re-
spondent' s said advertisements. By \vay of illustration , the issue
of the Columbia, S. C. newspaper carrying respondent's said ad-
vertisement had a circulation by mail of 19, 073 and an out of the
state circulation of 1 907 copies. The issue of the Knoxville
Tenn. newspaper carrying respondent's said advertisement had
a circulation by mail of 31 311 and an out of the state circula-
tion of 5 758 copies.

10. Said advertisements disseminated and caused to be dissemi-
mited as above set forth contained among other things the fol-
Jawing statements and representaUons:

You can now trent b"tldness successfllJJy at hOl1e. Hear
baldncss Hnd thinning hajr. One day cljnic , Wednesday
H a rri5hurger-Harrisburg.

the facts about

June 23 , Hotel

(beneath a picture of respondent and another man
appeared the following)

InternationalJy famous trjchologist D. W. Erickson pojnts ont the dangers
of clogg-ed hair foJJicles to onc whose hair is thinning. (Com. ex. 

ew home treatment. pr vents baldness , Expert glwrantecs, Trichologist

presents nc\v evidence from recent CI.JSC histories.
In an interview he (respondent) tHtcd that his fiJes contain reports from

many current clients proving that his new home system of treatment is
checking hair fan and stimulating thicker hair growth. 'I. .

, " "

Neglect and

poor scaJp hygiene" Erickson decJared

, "

are the beginning of 85% of the
cases of premature baldness tod " (Com. ex. 4)

With few exceptions Erickson says The scaJp that grows " fuzz " can be
reactivated to grow hair of fuJl length and strength.

. the Er;ckson organiwtion has proved to thousands over a period of
years that this progressive 110me hair aJld scalp treatment restores hair in a

majority of cases \1,here hair is thinning, Oms IJ1CVenting subsequent bald
ness. (Com. ex. 5)

Your only obligation is to youl'seJf-- to free your mind from worries vbout
hair loss , dandruff , itching scalp and other disorders by Jearning to take care
of YOl1l" hair.

" '

Jess than 5'1 of the people we examine are "hopeless
(Cum. ex. 6)

Other conditions that uslialJy bring- on excessive hair loss , dandruff' , itching,
irritated scalp, follicles clogged with sebum or seborrhea- can be coneeted
by Erickson home treatments if caught before the "hair factories " are de-
stroyed. (Com. ex. 9)
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Unfortunately many people misunderstand the meaning of heredity. They
think they have to go bald because other members of the family are bald.
Actually the theory of heredity states that some families have a tendency
toward a weak scalp. My system is based on bringing strength back to that
weak scalp. A strong scalp is a productive one.

:1.

Hundreds of his cJients wil tell you that the application of these methodt;
has developed weak fuzz into healthy, mature hair. "If there is any fuzz at
all" Erickson said

, "

We can restore a healthy scalp condition and the hair will
grow normally again as nature intended. " (Com. ex. 7)

11. Through the use of such statements and representations
in the context in which they appear , respondent has represented
directly and by implication that through the use of his prepara-
tions , methods and treatment by purchasers in their homes , fuzz
wil be replaeed with long and strong hair , dandruff , itching and
irritation of the scalp wil be permanently eliminated ' that in

approximately 85 % of the cases excessive hair loss and baldness
wil be prevented and overcome and the growth of thicker hair
promoted. To one whose hair is thin, thicker hair implies new

hair between the spar:;e hairs remaining.
12. Dr. Rattner , one of the expert dermatologists who testi-

fied, said he had the type of ha1dness known as male pattern
baldness. His hair and scalp ilustrate what is common1y seen
a fringe of norma1 hair on the sides over the ears and in the

back with sparse fuzz on top of the head. Respondent's adver-
tising, among other things , says to men who are bald like Dr.
Rattner that respondent's preparations , methods and treatment
wil restore a norma1 head of hair.

13. Under the evidence , by referring to himself as a " tricholo-
gist" respondent has represented , at least by implication , that he
has had suffcient training in medicine, including dermatology,

to qualify as an expert in sca1p disorders aftecting the hair.
14. It is evident that the advertisements mentioned above and

others simi1ar were for the purpose of inducing and like1y to
induce the purchase of respondent's preparations in commerce,

In fact the evidence shows the respondent's advertising of this
kind did result in sales of respondent's preparations in Ilinois
and other States. That the preparations were cosmcties as that

term is defined in the Federal Trade Commission Act is estab-
lished by the evidence. They were to be app1ied to the human

2If on!: can free une s mind from worries about dandruff , itching and irritation of the scalp
by use of respondent's preIJarations , methods and treatment , that means to the hearing examiner
that these things wil be permanently diminated.
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head and were intended for cleansing, promoting attractiveness
and altering the appearance. If such advertisements were false

violation of Sections 12 (a) (1) and 12 (a) (2) of the Act has been
estab1ished.

15. The complaint Jimits the charge of false advertising in
regard to preventing and overcoming excessive hair loss and bald-
ness. The charge is that the great majority of cases of excessive
hair loss and baldness arc of the type known as male pattern
ba1dness and that in cases of ma1e paUern baldness respondent'
preparations and methods of treatment wil not prevent or over-
come excessive hair loss and baldness or cause hair to grow
thicker , or cause new hair to grow. A further charge is that
failure to reveal in the advertising the a1leged ineffectiveness of

respondent' s preparations and methods of treatment in cases of
male pattern baldness is itseif a cause of deception. Thus , there
is no charge that respondent's preparations and methods of treat-
ment are ineffective in preventing or overcoming excessive hair
loss and baldness in other types of baldness.

16. The medical experts who testified in this proceeding were
Drs. Hebert Rattner, Adolph Rostenberg, Jr. , Seymour Weis-
berg, Eugene Lorant and Clark W. Finnerud . a1l of Chicago , and
Dr. Albert Kligman of Philadelphia. The qua1ifications as an ex-
pert of each doctor who testified are in the record. Another ex-
pert in his field also testified. lIe was Wiliam Colburn of
Chicago , a consulting chemist. His qualifications as an expert
are also in the record.

J 7. Mr. Co1burn s testimony was limited to the uses of the
ingredients in respondent's preparations when applied to the
scalp. For instance he said that lanolin, one of the ingredients

is used as a carrier of other ingredients in ointments and cos-

metics and itself has the properties of dissolving- greasy ma-
teriaJs , of causing t wa dissemilar liquids to mix and of softening
and smoothing- the skin. He went through the list, similarly
giving the properties of each ingredient.

J 8. Twenty-nine users of respondent's preparations also testi-
fied about their experiences and satisfaction with the results
obtained. A number of them stated that they had experienced
substantia1 growth of new hair in bald spots. Others that their
hairfall had diminished since using respondent's preparations.

Most of them testified that dandruff, itching and irritation of
the sca1p ceased after having used respondent' s preparations for
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awhile. Most of these witnesses were continuing to use respond-

ent' s preparations or some of them. The bearing examiner ob-
served the hair and scalp of each of these user witness at the

time they gave their testimony. Some of them had what ap-
peared to be normal hair growth in places where they testi-
fied the hair had been thin prior to using respondent' s prep-
arations. In the majority of these witnesses , however , the hair
was still thin in places where they testified that the hair had
fil1ed in while using respondent' s preparations. Their testimony
in regard to these places where the hair was still thin, was
that it had been thinner before using respondent's preparations.

J 9. From the expert testimony and the user testimony it must
be determined whether the ehal1engcd representations made by
respondent are true or false.

20. Dr. Rostenberg stated unequivocal1y that no combination

of the ingredients in respondent' s preparations would cause fuzz
to be rep1aced with longer or stronger hair. Dr. Rattner stated

unequivocally that no combination of the ingredients in respond-

ent' s preparations , alone or in combination with any physical
lllcthods of treatment will result in fuzz on the scalp being re-
placed by longer or stronger hair. Neither Dr. Weisberg, Dr.

L01'ant , Dr. Finneruc1 or Dr. Kligman were questioned on this
point , which is one of the contested issues in the case.

21. Only three of the 29 user witnesses , Jlalhiot, Ha1lstein

and Ca1lahan said that fuzz grew into hair like the other hair
on their scalps while using respondent's preparations and
treatment.

22. Considering al1 the expert and user testimony, the pre-
ponderance of the evidence is to the effect that respondent' s prep-
aration whether used alone or in combination \vith any physi-
ca1 method of treatment wil1 not cause fuzz on the sealp to be

replaced by longer or stronger hair. It is so found.
23. A1l experts questioned on ihe subject agreed that the in-

gredients in respondent's preparations , if properly used will , du1'-
ing their use , eliminate dandruff and also eliminate itching and
irritation of the sca1p due to local conditions, but there is no

assurance that such conditions will not return , when the llse of
the preparations is stopped. It is therefore found that respond-

ent's preparations , methods and treatment wi1l not permanently
e1iminate dandruff , itching or irritation of the scalp. Nowhere
in the advertising is there any indication that the use of the
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preparations must be continued for the remainder of one s life
to achieve the results claimed.

24. Dr. Rattner expressed the opinion that male pattern bald-

ness comprised "as near as you can get to 100%" of all cases
of baldness although there are other types of ba1dness. Dr. 1\os-
tenberg- stated that from his experience he would say that male
pattern baldness comprised approximately 80 j0 of alJ cases of
ba1dness. Dr. Weisberg did not use the term "male pattern
baldness" but was evidently referring to the same thing when he
b1ked about "common baldness" and the "prevailing type of bald-
ness, " The very use of these terms indicated a recognition that
this type of baldness was more prevalent than any other type
although he did not give any percentage fig-ures. Dr. Weisberg
admitted the possibility of plug-ged hair folJicies causing bald-
ness, but he did not confuse that type of ba1dness with " common
baldness" or the j' prevaiJing type of ba1clness." Dr. Lorant recog-
nized alopecia prematura as a distinct type of baldness. This
had been previously identified by Dr. Rattner and Dr. Rosten-
berg as the same thing- as male pattern baldness. Dr. Lorant
said that baldness could be caused by the hair follcles becoming-

p1ug-ged by acorn bination of the secretions from the sebaceous
glands in t.he scalp and certain fungi that grow on the scalp.
Dr. Lorant did not attempt to sayar even indicate that
alopecia prematura was caused by p1ugged folJicles, nor did he
attempt to say how prevalent eitber of these types of bairlness
'vas. Dr. Finnerl1d spoke of presenile ba1clness or common ba1d-
YJESS or idiopathic baldness. The record shm\'s that presenile and
common baJdnesl' are terms meaning the same type of baldness
as Dr . Hattner and Dr. Rostenbcrg cal1ed male pattern baldness.
Dr. Finnerud recognized this as a distinct type of baldness. He
a1so spoke of hair loss due to severe seborrhoeic dermatitis. 

said that condition ",vas accompanied by grossly evident inflam-
matory changes in the scalp. He further said the pattern of hair
loss in such cases is similar to that in presenile baJclness. By
this he recognized presenile baldness and baJdness due to severe
seborrhoeic nermatitis as t\vo distinct types of baldness. Dr.
KJigman stressed the point that in ma1e pattern baldness there
is no irritation or inflammation of the scalp. Thus , all the medi-
cal experts who testified recognized a distinct type of ba1c1ness
called variously in the record , maJe pattern , common , pre-senile
the prevailing type of baldness and alopecia premature. The
on1y experts who testified as to the prevalence of that type of
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baldness were Dr. Rattner and Dr. Rostenberg. Thus, the pre-
ponderance of evidence is that the great majority of all cases of
baldness are of the male pattern type. It is so found.

25. Dr. Rattner testified that no combination of the ingredients
in respondent's preparation alone or in conjunction with any

physical method of treatment wil prevent or overcome male
pattern baldness, or cause the hair to become thick, or thicker
or cause new hair to grow in such cases. He further testified that
he knew of no method of treatment, whether inv01ving topical
application of preparations alone or in conjunction with any phy-
sical therapy which wil prevent or ovecome the male pattern
type of baldness or cause the hair to grow thicker or new hair to
grow , or any other kind of hair to grow in such cases. Dr.
Rostenberg gave similar testimony on these points. Dr. Klig-

man s testimony on these points was essentially the same in that
he said nothing can be done for male pattern ba1dness.

26. Dr. Weisberg stated that local app1ications containing an-
tiseptics and antipruritics coupled ,:vith massage "might and
could" result in diminished hair fall and diminished hair 10ss
by one suffering from excessive hair loss. He did not state that

these measures WQu1d have any effect in cases of male pattern
baldness "or the prevai1ing type of baldness" or "common bald-
ness" as he characterized it. He refused to give an opinion in re-
gard to the effcacy of respondent' s preparations because of his un-
fami1iarity with some of the ingredients. Dr. Lorant's testimony
on p1ugged hair fo11cles , the cause and the remedy has been de-
scribed above. He did not give any opinion as to \vhether alopecia
prematura (which is another name for ma1e pattern baldness)
wou1d be affected by respondent' s preparations or any method of
treatment. He did say that the cause of alopecia prematura is un-
known.

27. Dr. Finnerud gave no statement on the question of whether
respondent' s preparation alone or in connection with any physi-
cal methods of treatment would prevent or overcome male pattern
baldness or preseni1e baldness , as he called it, or cause hair to
grow thicker or cause new hair to gro\v in such cases.

28. The testimony of the user witnesses is not helpful on this
point. Therc is no evidence that any of them had male pattern
ba1dness , whether called by that name , or any of the other names
used to describe the same type of ba1dness. Only three of them
had ever been to a medical doctor for the condition of their hair
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and scalp. One of these three had only been to a medical doctor
once and that was about 30 years ago.

29. It is therefore found that respondent's preparations , meth-
ods and treatment will not prevent or overcome male pattern

baldness or cause the hair to grow thicker or cause new hair to
grow in such cases.

30. Dr. Rostenberg- testified and it is undisputed in the record
that one does not have to be visibly bald to be afficted with
male pattern ba1dness. When one hair is gone that is not re-

placed, that is a bald spot, although it is not visible while still
surrounded by other hairs. As the other hairs around that spot
come out and are not replaced , except perhaps some of them are
replaced by fuzz , a visible bald spot appears, but the difference
is only one of degree. Before much hair is gone or a visib1e bald
spot appears , Dr. Rostenberg said it was more diffcu1t for the
doctor to determine whether the excess hair fall is due to ma1c
paUern baldness. However , by examining the hair and scalp, the
history of the hair 10ss and the fami1y history of the individual
a diagnosis can be made. Dr. Kligman agreed with Dr. Rosten-
berg although he thought that during the early stages of deve1op-
ment, it would require more than one examination to make a diag-
nosis of male pattern baldness.

31. Respondent sought to make the point during the hearings
that prevention of further excessive hair Joss, before one be-

comes bald was not covered by the expert testimony, because it is
claimed that even the expert cannot te1! whether one has ma1e
pattern haldness until the baldness becomes evident. The testi-
mony of Dr. Rostenberg- and Dr. Kligman above mentioned re-
futes this point.

32. :lfuch of the expert testimony given by the experts ca1!ed

by respondent was devotee! to the claimed uncertainty as to the
cause of male pattern ba1dness. There is more apparent than
real conflict in the evidcnce on this point. Dr. Rattner, Dr. Klig-
man and Dr. Rostenberg admitted that many experts formerly
held the view that the cause of male pattern baldness was un-

known. They further stated that they knew of no experts of
stature who currently ho1d views contrary to those expressed by
them on the point. The testimony of the experts called by re-
spondent on this point reflected the earlier view point. The ques-
tions asked these witnesses and their answers indicated that their
views were governed at least. to some extent by the ear1ier rather



1316 FEDERAL TRADE COMMISSION DECISIONS

Decision 55 F.

than the current writing on the subject. Of course they had
the right to reject the current writing.

33. As stated above , male pattern baldness , whether called by
that name or some other was recognized as a distinct type of
baldness. That being true , the hearing examiner is of the opinion
that its cause was not an issue in the case, under the pleadings.

34. The preponderance of the evidence also estabiishes that
by ca11ing himself a "Trichologist" respondent has falsely reprc-
sented that he has had competent training- in dermatology or
other branches of medicine having to do with the treatment of

scalp disorders affecting the hair. In addition to the testimony
of the expert Ivitnesses on this point , one user witness testified
that after reading respondent's advertising, he went to him for
correction of his hair troubles like he wou1d go to a dentist for
a toothache , that he thought Erickson had a license to prac-
tice medicine. Another nser witness said he thought Erickson was
a very 1earned man. Another said that his wife ta1ked him into
visiting somebody in the professional field who eou1d help him.
After seeing respondent' s advertising- he chose Erickson. He fur-
ther said he called on Erickson to use his professional services.
The facts arc that Erickson was not a doctor , not a professional
man and not learned. He has had no mec1ica1 training. He has
had only one semester of col1ege work , t.hat being a course in
marketing taken at New York University.

35. It is therefore found that respondent has fa1sely repre-
senter1 through the advertising mentioned above that the use of
his preparations , methods and treatment \'iil1 permanently e1imi-
nate dandruff, itching and irritation of the scalp and result in

fuzz being replaced by long and strong hair. The rern"esentaiions
that the use of respondent's preparations , methods and treatment
wjJ prevent and overcome baldness and promote the growth of

thicker hair are false because these claims are not limitec1 to
cases other than cases of male pattern baldness. The representa-
tion that respondent is a Trichologist is fa1se for the reasons

hereinbefore set forth.
36. Respollc1ent' s ac1vertising is a1so fa1se for another reason.

In advertising that his preparations , methods and treatment \vil1
cause hair to gTO\V and wi1l overcome baldness , respondent sug-
gests that there is a reasonable probability that hair loss or

baJdness in any particular case may be due to a cause for \vhich

his preparations , methods and treatment will he of benefit and
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consbtute an effective treatment. In truth and in fact the in-

stances in which loss of hair or baldness is due to a cause or

condition for which respondent's preparations, methods and
treatment will be of benefit, and wil constitute an effective treat-
ment are rare. In the vast majority of cases, loss of hair or
baldness is a ma1e pattern type, having no relation to any cause
for which respondent's preparations , methods or treatment wil
be of any value whatever in the treatment thereof. Thus, there
is no reasonable probabiliy that any particular case of baldness

is caused by a condition for which the respondent's preparations
methods or treatment may be beneficial. Respondent' s advertis-
ing is misJeading because of respondent' s failure to reveal the fact
that in most cases Joss of hair or ba1dness is of the type known
as male pattern baldness and that when baldness is of that type
respondent' s preparations, methods and treatment are of no
value in the treatment thereof.

37. The use by the respondent of tbe foregoing fa1se state-
ments and representations disseminated as hereinabove described
and his failure to reveal the material facts set forth above have
had and now have the capacity and tendency to and do mislead
and deceive a substanija1 portion of the pl1rchash1g pu1J1ic into

the erroneous and mistaken belief that such statements and rep-
resentations arc true and to cause them to purchase respondent'
said preparations becDuse of such erroneous al1(l mistaken belief.

38. The aforesaid acts and practices of respondent are an to
the prejudice and injury of the public and constitute unfair and

deceptive acts and practices within the intent and meaning of the
Federal Trade Commission Act.

39. So that there may be no misunuerstanding in regard to

the proposed findings filed , respondent' s proposed findings of fact
numbered 1 , 2, 3, 4, 6 and 7 are rejected because they have no

bearing on the issues in this procee(ling as estab1ished by the
amended complaint and the amended answcr. Hespondent' s pro-

posed finding numbered 5 has been accepted in essence. Hespond
ent' s proposed findings numbered 8 and 9 are rejected because
they are contrary to the preponderance of the evidence. Re-

spondent' s proposed conclusion and order are rejected for the
same reason. This iIlitial decision unmistakably informs the par-
ties of the action taken on the findings, conclusion and order

proposed by counsel supporting the compJaint.
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ORDER

It is ordered That the respondent David W. Erickson , trading
as Erickson Hair and Scalp SpeciaJists or under any other name
or names , and respondent's agents , representatives and employ-
ees, directly or through any corporate or other device, in connec-
tion with the offcring for sale , sale or distribution of the various
cosmetic or other preparations described in the findings herein

or of any other preparations for use in the treatment of hair and
scalp conditions , do forthwith cease and desist from:

1. Disseminating or causing to be disseminated by means of
the United States mails or hy any means in commerce , as "com-
merce" is defined in the Federal Trade Commission Act, any
advertisement which represents direct1y or by implication:

(a) That the use of said preparations alone or in conjunction

with any method of treatment wiJ :
(J) Permanently eJiminate dandruff, itching or irritation of

the scalp;

(2) Cause fuzz to be replaced with long or strong hair;

(3) Prevent or overcome excessive hair loss or baldness or

cause new hair to grow , or cause hair to grow thicker or other-
wise grow hair , un1ess such representations be expressly Jimited
to cases other than those known as male pattern baldness and
unless the advertisement cleariy and conspicuously reveals that

in the great majority of cases of baldness and excessive hair
loss , respondent's said preparations and treatments arc of no
value whatever;

(b) That respondent, his agents , representatives or emp10yces

have had competent training in dermatology or other branches

of medicine having to do with the diagnosis and treatment of

scalp disorders affecting the hair , or are tricho10gists.
2. Disseminating or causing to be disseminated by any means

any advertisement for the purpose of inducing or which is likely
to induce directly or indirectly the purchase of "Lid prcparations
in commerce, as "commerce" is rlefined in the Federal Trade
Commission Act, which advertisement contains any of the rep-
reseniations prohibited in paragraph 1 hereof.

DECISION OF THE COMMISSION AND ORDER TO FJLE

REPORT OF COMPLIAKCE

Rcspondent having filed an appeal from the hearing examiner
initial decision; and the matter having heen heard on briefs
and oral arguments of counsel; and
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The Commission having considered the record and having de-
termined that the findings and conclusions of the hearing exam-
iner are supported in al1 respects by the record and that the
order contained in the initial decision is ful1y justified:

It is ordend That respondent's appeal be, and it hereby is

denied.
It is fUTtheT ordered That the hearing examiner s initial de-

cision be, and it hereby is, adopted as the decision of the

Commission.
It is further orde1' That the respondent David W. Erickson

shal1 , within sixty (60) days after service upon him of this
order, file with the Commission a report, in writing, setting
forth in detail the manner and form in which he has complied
with the order to cease and desist contained in the aforesaid ini-
tial decision.
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II\ THE MATTER OF

JACOB C. SWIMMER TRADING AS
NATIONAL TITANIL'M COMPANY

ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF
TIlE FEDERAL TRADE CO:MMISSION ACT

Docket 70i6. Complaint , Jan. 1.958- Dccision , Feb. 2a , 1959

Order dismissing, due to the decease of the sole respondent, complaint charg-
ing- a paint distributor in Vernon , Calif. , with misrepresenting' in adver-
tising" the qua1ity, durability, composition , etc. , of his " Genuine Exterior
Paint."

j111. G",rl",nd S. Ferguson and Mr. John J. McN",Uy for the

Commission.
Ml' G. V. Weikert of Los Ang'eles , Calif. , for respondent.

INITIAL DECISIOJ\ BY J. EARL Cox . HEARING EXAMINER

Upon motion of counsel supporting- the comp1aint. the sole
spondent herein , Jacob C. Swimmer, having died December
, 1958
It is onle1wl That the complaint herein be, and the same

hereby is , dismissed.

DECISIO'I OF THE COMMISSION

Pursuant to Sedion 3.21 of the Commission s Hulcs of Prac-

tice , the initial decision of the hearing examiner shall, on the
26th day of Fehruary 1959 , become the decision of the Commission.


