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Decision 55 F.

IN THE MATTER OF

AMERICAN MOTOn SPECIALTIES CO. , INC., ET AL.

ORDER , ETC., IN REGARD TO THE ALLEGED VIOLATION
OF SEC. Z(f) OF THE CLAYTON ACT

Docket 5724. Complahlt , Dec. ;cO , jP.4lJ-Decis-ion, MaT. , 195.9

Order requiring 17 jobbers of automotive parts and supplies and their buyin
association in the New York City area to cease violating Sec. 2(f) of the
Clayton Ad by inducing or accepting discriminatory prices from their
suppliers, ,;uch as rebates up to 19(70 hig-her than those received by their
competitors; and requiring said jobbers to cease maintaining said buying
association as an instrumentality t.o induce or receive discriminatory
prices.

i1. Eldon P. 8ch1'1I1' for the CommiRsion.
M?'. n. F. Le1'h of New York , N. , for respondents.

INITIAL DECISION BY EARL J. KOLB . HEARING EXAMINER

This proceeding is now before the undersigned hearing exam-
iner for final considerat.ion upon the complaint , answer thereto
testimony and other evidence , and proposed findings of fact and
conclusions submitted by counse1. The hearing examiner has
given consideration to the proposed findings of fact and conclu-

sions submitted by both parties, and all findings of fact and
conclusions of law proposed by the partjes , respective1y, not here-
inafter spetifJcally found or concluded are herewith rejected , and
the hearing examiner having considered the record herein and
being now fully advised in the premises , makes the following
fmdings as to the facts , conclusions drawn therefrom and order:

1. llespondent Metropolitan Automotive Wholesalers Coopera-

tive , Inc. , is a membership corporation organized , existing and

doing business under and by virtue of the laws of the State of
ew York with its principal offce and place of business located

at 11 Park Place , New York , N.Y. At the time of the issuance of
the complaint in this proceeding the members of s2id respondent
lVIetropoJitan Automotive \Vho1csalers Cooperative, Inc. , '''ere as
follows:

(1) llespondent American Motor Specialties Co. , Inc. , a New
Jersey corporation. with its principal offce and place of business

located at 53 LDck Street , Newark , N.
(2) llespondent Bronx Gear & Bearing Co., Inc. , a New York
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corporation , with its principal offce and place of business located
at 221 East 149th Street, New York , N.

(3) Respondent Clinton Square Auto Parts Corp. , a New Jer-
sey corporation , with its principal offce and place of business
located at 22 Elizabeth Avenue , Newark , N.

(4) Respondents George Boelger , Mrs. Anna Marian Boelger,
Julius N. Cohen , and :VII's. Chen' ie Cohen , copartners trading as
Eveready Automotive Company, a partnership with their prin-

cipal oftce and place of business located at 67 Richmond Avenue
Port Richmond , Long Island , N.

(5) Respondent Green s Auto Gear & Parts Co., Inc. , a New
York corporation , with its principal oftce and place of business
IDeated at 110 West H5th Street, New York , N.

(6) Respondent Howel1 Treiber, Inc. , aNew York corporation,
with its principal offce and place of business located at 1077

Atlantic Avenue , Brooklyn , N.
(7) Respondent M & G Auto Supplies, Inc. , a New Jersey

corporation , with its principal offce and place of business located
at 504 Bergen Avenuc , Jersey City, X.

(8) Respondent Mil1er Auto Supply & Equipment Co. , Inc. , is

a New York corporation, with its principal offce and place of

business located at 205 East 9th Street, New York , N.
(9) Respondent North Shore Auto Parts Co. of Flushing, Inc.

is a Ne\v York corporation , with its principaJ offce and place

of business located at 137 40 Northern Boulevard , Flushing,

Long Island , N.
(10) Respondent S & R Auto Parts, Inc. , is a New York cor-

poration , with its principal offce and place of business located
at 28 Seventh Avenue , South , :\ew York , K.

(11) Respondent Sanders & Ruskin, Inc. , a New York cor-

poration, with its principal offIce and place of business located
at412 Lafayette Street , New York , N.

(12) Respondent South Shore Motor Parts Co. , Inc. , a New
York corporation , with its principal office and place of business
located at 225 Merrick Roar!, Lynbrook , Long Island , N.

(1S) Respondent Arthur Schwartz , doing business as Cypress
Auto Parts Company, with his principal oilce anr! place of busi-
ness located at 70-20 60th Lane , Brooklyn , N.

(14) Respondent A. Jacoby & Sons , Inc. , a New York corpora-
tion , with its principal offce and place of business located at

8620 18th Avenue , Brooklyn

, "'.
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(15) Respondent K & G Auto Parts, Inc. , a New York cor-
poration, with its principal offce and place of business located

at 397 Empire Boulevard , Brooklyn , N.
(16) Respondent Norwood Distributors , Inc., a New Jersey

corporation , '.vith its principal offce and place of business lo-
cated at 624 Broadway, Long Branch , N.

(17) Respondents Chester Klein and Mrs. Isabell Klein , co-

partners trading as Republic Auto Parts, with their principal

offce and place of business located at 260 West 52nd Street
New York , N.

2. The above respondents , who have been named as members
of Metropolitan Automotive Wholesalers Cooperative , Inc. , are in-
dependent jobbers dealing principally in automotive parts, ac-
cessories and supplies. Since .June 19, 1936, said respondent
jobbers have been engaged in the purchase and resaJe of said

automotive products in interstate commerce and have been and
are now engaged in active and substantial competition with other
corporations , partnerships , firms and individuals a1so engaged in
the purchase and resale of such automotive products of Jike grade
and qua1ity in interstate commerce which have been purchased
from the same or competitive seIlers.

3. Respondent Metropolitan Automotive Wholesalers Coopna-
tive Inc. , was organized by the respondent members on March

, 1948 , and this respondent is, in fact, a successor to respond-
ent Automotive Group Buyers, Inc. Respondent Metropolitan
Automotive \VhoJesalers Cooperative , Inc. , took over all assets and
contracts and assumed the liabilities of respondent Automotive
Group Buyers , Inc. , and thereafter the Automotive Group Buy-
ers , Inc. , became dormant.

4. Respondent jobbers organized and have maintained , COl1-

trolJed and operated respondent Metropolitan Automotive WhoJe-
salers Cooperative , Inc. , and its predecessor , Automotive Group
Buyers , Inc. , for the purpose of inducing the granting or allow-
ance of lower and more favorable pric.es by manufacturers and
sellers of automotive parts , accessories and supp1ies. 1t was the
regular procedure for the respondent jobbers, acting through

Metropolitan Automotive Wholesalers Cooperative , Inc. , and its
predecessor , to notify manufacturers and selJers of various lines
of automotive parts , accessories and supplies to submit their
prices to the executive secretary in charge of operations. Jf satis-
factory arrangements as to price could be made , the matter was
then submitted to the purchasing committee for the purpose of
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determining suitability and acceptance of the product. There-
after the members of the group organization would consider the
offers and vote to accept or reject the seDer s line to the exclusion
of the lines of the seDer s competitors. This , however , was not a
rigid requirement in that the individual members could continue
to handle competitive lines which they were already seJlng or
for which they had a preference. In actual practice, most of
the members of t.he group organization sold and distributed the
manufacturers ' lines accepted by the group.

5. The pricing practices of many of the manufacturers or seD-
ers who entered into contracts with the respondent jobbers as

members of Metropolitan Automotive WholesaJcrs Cooperative
Inc. , consisted of the issuance of distributor or jobber price lists
which listcd the basic prices of the seDers ' products. AD aDow-
ances , discounts , and rebates were off the distributor or jobber
price lists. As part of their pricing st.ructure these seDers al-
lowed a retroactive volume rebate based upon the tota) purchases
of the customer during the entire year. For example, one such
supplier granted annual volume rebates ranging from 3 percent
on a yearly volume of $1 800 in purchases, to 15 perccnt on

purchases of a yearly volume of $10 000 or more. In the case

of the respondent jobbers , purchasing as members of l'vletropolitan
Automotive Wholesalers Cooperative , Inc. , the retroactive annual
volume rebate allmved by the suppliers \vas based not on the
total purchases of the individual jobbers, but instead \vas based

on the total purchases of a11 members of the group organization.
6. The purchasing procellure followed by the respondent job-

bers as members of ;VletropoJitan Aut.omotive Wholesalers Co-
operative, Inc., provided for the forwarding of purchase orders

by t.he individual respondent. jobber mcmber to the seller , eit.her
directly or through the group offcc. Monthly scttlcments were
made between the supplier and the group offce for the aggregate
purchase orders of all tbe respondent. jobber members so received,
and eacb respondent jobber member also settled monthly with
the group offce for it.s individual purchases so made. The annual
volume rebate allowed by the seller was based upon the nrre-
gate purchases of the members of the group and was paid to
the group offce , which in turn distributed such volume rebate
less expenses , to its jobber members in proportion to the amount
of sucb jobber s individual purchases.

7. The annual volume rebates were granted and al10wed by

the sellers to each individual respondent jobber member on the
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basis of the total purchases of all the members of the group,
irrespective of whether or not the amount of such individual
memher s purchases met with the requirements of any particular
hracket of the seller s volume rebate schedules as set forth in

the sel1er s contracts. The group buying organizations , Automo-
tive Group Buyers, Inc., and Metropolitan Automotive Whole.

salers Cooperative, Inc., were in reaJity bookkeeping- devices for
the collection of rebates , discounts and allowances received from
sellers for purchases made by their jobber members. Such reo
spondent jobbers in fad purchase their requirements of the sell.

s products direct from the seller and at the same iime receive
a more favorable price or a higher rebate based upon the com-
bined purchases of all the members.

8. The purpose of the respondent jobbsrs in organizing and

maintaining respondents Automotive Group Buyers, Inc., and
Metropolitan Automotive Wholesalers Cooperative , Inc. , was to
obtain a price lower than a jobber respondent could obtain on

the amount of his purchases if made as a nonmember of the
group. The jobber respondents knew that the net prices obtained
through the use of the group buying device were not based upon
the quantities or other factors involved in any particular sa1e

but rather upon the combined dollar amount of all sales to them
as purchasers , and bear relation to factors other than actual costs
of production or deJivery. The method of purchase was substan.
tially the same as if the jobber member had been operating in.
dividually instead of as a group lnember. The deliveries by 

se1ler were made direct to the respondent jobber in the same
manner as deliveries would have been n1acle had respondent jobber
been a purchaser independent of any group organization. Re-
spondent jobbers further kne\v that they \vere getting a lower

price through the means of the g-roup organization than was ob.
tained by jobbers competing with them in the resale of the sup.
plier s products in the same n1arketing area where such competi-
tors were not memoers of a buying group.

9. IJust.rative of the monetary benefits derived by respondent
jobbers as members of the group buying organization as opposed

to those individual purchasers buying without the beneflt of such
group consolidation of purchases and as opposed to what the
respondent jobber would have pair1 had it. been operating without
the benefit of group consolidalion of purchases are the f01l0wing
tabulations laken from Commission Exhibits 1 , 194 and 195; and
tabulations taken from Commission Exhibits 2 and 276 B-
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10. The automotive parts industry is a highly competitive
business involving small margins of profit. The importance of
discriminatory prices allowed by the various sellers is pointed up
by the importance given by the respondent jobbers to the 2
percent cash discount as increasing their margin of profit and
reducing the cost of acquisition of their merchandise. Through
the lower cost of merchandise , resulting from such discrimina-
tory prices, the respondent jobbers obtained a competitive ad-

vantage over their competitors sellng the same or comparable
merchandise in the same trade area who receive discount.s or
rebates based upon the individual purchases.

J 1. The complaint in this proceeding named as respondents
certain individuals who were described as offcers and directors of
Metropolitan Automotive Wholesalers Cooperative, Inc. Due to
the length of time this proceeding has been pending, and since

the ofJccrs and direciors of said group organization change from
time to time , it is the opinion of the hearing examiner that no
useful purpose would be served by entry of an order against the

individuals named in the complaint as offcers and directors of
Metropolitan Automotive Wholesalers Cooperative , Inc.

CONCLUSION

1. The lower prices granted to the respondent jobbers through

the group buying device constituted discriminations in price
within the intent and meaning of Section 2 (a) of the Clayton Aet
as amended by the I,obinson-Patman Act. The competitive op-
portunities of the less favored competitors of the respondent
jobbers were injured vvhen such competitors had to pay sub-

stantially more for a supplier s products than the respondent

jobbers had to pay. The various Circuit Courts of Appeals in
six cases have held that the granting of discounts or rebates by

suppliers through group huying organizations, under the condi-

tions and circumstances as herein found constituted a price dis-
crimination in violation of Section 2 (a) of the Clayton Act.'

2. The method of operation of the respondents Automotive

Group Buyers, Inc. , and Metropolitan Automotive Wholesalers

1 Whitaker Cable Corporation v. Federal Trade Commission (C. A. i) 2S 2d 253: Moog

Industries, Inc. v. Federnl Trarle CommisJ'ion (C. A. 8) 238 F.2d 4:1; E. Edelmann & Company
. FederaJ Trad(' Commission (C. A. 7) za9 F.2d 152; C. E. Niehoff & Co. v. Federal Trarlp

Commission (C. A. 7) 241 F.2d 3,: P. & D. Manufacturing Co. , Inc. v. Federal Tract,- Com-

mission (C. A. 7) 245 2i! 21;1; P. Sorensen ManufactlJring Co. , Inc. v. Federal Trad" Com-
mission (C. A. D. ) 246 F.2d 687.
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Cooperative, Inc. , including the adoption of the line of one seJler
to the exclusion of its competitors and the holding out to seJlers
the prospects of increasing their volume and obtaining new cus-
tomers , served as an inducement to manufacturers and sellers of
automotive parts, accessories and supplies to grant to the re-
spondent jobbers a Im'ier price than would have otherwise been
obtained.

3. The price differentials involved in this proceeding were
substantial. The volume rebates, discounts and other allowances
granted by the seJlers in this proceeding were made in accord-
ance with such se11ers ' pubJished price jists distributed generaJly

to their jobber customers. The volume rebates aJlowed to the
respondent jobbers were in fact off scale prices based upon the
aggregate purchases of aJl the members rather than upon the
purchases of the individual member. Each of the respondent
jobher members knew , or should have known , that the discrimina-
tory prices granted them by seJlers in the form of a volume rebate
base,) upon the aggregate purchases of aJl members could not be
cost justified. They knew that they, as well as their competitors
in the same trade area, were buying- from the seller at the se11ers
published price list; that shipments of merchandise by the se11ers
were 111ade direct to the jobber respondents in the same manner
and in substantiaJly the same quantities as to their competitors;

and that they received a lower price by means of the group buying
organization than their competitors were receiving and lower
prices than they themselves would have received had the volume
rebate been based upon their individual purcha ;;es instead of the

aggregate purchases of a11 the members. The jobber respondents
knew that the rebates a110wed were based not on the quantities
or other factors involved in any particular sale, but rather upon

the combined dollar amount of all sales to the group organiza-
tion and bear relationship to factors other than the actual costs

of production and delivery. The respondent jobbers were suc-

cessful operators in a highly competitive market and knew the
fads of life so far as the automotive parts marln ,vas concerned
and knew that no cost justification could be maintained by the
sellers since no difference in the cost of manufacture, sale or

delivery was involved. Furthermore, the jobber respondents \vere
placed upon notice as to the megality of price discriminations
received through the medium of group buying organizations by
the initial decisions of the hearing examiners, and the decisions
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of the Federal Trade Commission and the Circuit Courts of Ap-
peals in the fol1owing cases,

Whitaker Cable CorjJomtion initial decision, February 11

1954; Commission affrmance , April 29, 1955; Court affrmance

239 F. 2d 253 (C. A. 7 , December 14 1956).
Moog IndustTies, Inc. initial decision , March 8, 1954; Com-

mission affrmance, April 29 , 1955; Court affrmance, 238 F. 2d
43 (C. A. 8 , November 5 , 1956).

E. Edelmann Company, initial decision, March 5, 1954;

Commission affrmance, April 29, 1955; Court affrmancc, 239
F. 2d 152 (C. A. 7, Decembcr 14, 1956).

C. E. Niehoff Co. initial decision , July 6 , 1954; Commission
affrmance , May 17 , 1955; Court affrmance , 241 F. 2d 37 (C.

January9 1957).
P. D. Manufacturing Co. , Inc. initial decision, December

, 1954; Commission aflrmance, April 26 , 1956; Court affrm-
ance , 245 F. 2d 281 (C. A. 7 , April :,0 , 1957).

P. Sorensen Manufacturing Co. , Inc. initia1 decision , February
, 1956; Commission affrmance , June 29 , 1956; Court affrmance

246 F. 2d 687 (C. , D. , May 23 1957).
Regardless of these various decisions which came to the atten-

tion of the respondent jobbers they had , up until the time of the
close of the hearings in these proceeding-s, continued the prac-

tice of purchasing through the group buying organizations.
4. It is not necessary to determine whether or not the re-

spondent :Yletropolitan Automotive Wholesalers Cooperative , Inc.
is a cooperative within the meaning of Section 4 of the Robinson-
Patman Act since the law is wel1 setted that Section 4 does not
authorize cooperative assodations to engage in practices forbid-
den hy Section 2 of the Clayton Act or exempt them from its
provisions (QlIality Balee?'s of A merica , et al. v. Federal Trade

Commission J 14 F. 2d 393).
5. The acts and practices of the respondent jobbers in know-

ingly inducing and knmvingly receiving- discriminations in price
through the use of the group bllying organizations Automotive
Group Buyers , Inc., and Metropolitan A utomotive Wholesalers

Cooperative , Inc. , prohibited by subseclion (a) of Seclion 2 of
the Clayton Act, as herein found are in violation 01' subsection

(f) of Section 2 of said Act.

ORDER

It is o1'de1'ed That American Motor Specialties Co. , Inc. , a
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corporation; Bronx Gear & Bearing Co. , Inc., a corporation;
Clinton Square Auto Parts Corp. , a corporation; George Boelger
Mrs. Anna Marian BoeJger, Julius N. Cohen, and Mrs. Cherrie
Cohen , copartners trading as Eveready Automotive Company;
Green s Auto Gear & Parts Co. , Inc., a corporation; Howell
Treiber, Inc. , a corporation; M & G Auto Supplies, Inc. , a cor-
poration; Miler Auto Supply & Equipment Co. , Inc. , a corpora-

tion; North Shore Auto Parts Co. of Flushing, Inc. , a corporation;
S & R Auto Parts , Inc. , a corporation; Sanders & Ruskin , Inc. , a
corporation; South Shore Motor Parts Co. , Inc., a corporation;

Arthur Schwartz , doing business as Cypress Auto Parts Company,
A. Jacoby & Sons , Inc. , a corporation; K & G Auto Parts , Inc. , a
corporation; Norwood Distributors , Inc., a corporation; and Ches-
ter Klein , and Mrs. Isabell Klein, copartners trading as Republic

Auto Parts, and their respective offcers , agents , representatives
and employees, in connection with the offering to purchase or

purchase of any automotive parts , accessories or supplies or othcr
similar products in commerce , as "commerce" is defmed in the
Clayton Act , do forthwith cease and desist from:

(1) Knowingly inducing, or knowingly receiving or accepting,
any discrimination in ihe price of such products by directly or
indirectly inducing, receiving or accepting from any seller a net
price known by rcspondents to be below the net price at which
said products of like gradc and quality are being sold by such
sel1er to other customers where the seller is competing with any
other seller for respondents ' business or where respondents are
competing with other customers of the seller.

(2) :\1aintaining, managing, controlling or operating respond-
ent Automotive Group Buyers , Inc. , and l\letropolitan Automotive
Wholesalers Cooperative , Inc. , or any other organization of like
character , as a means or instrumentality to knowingly induce , or
knowing1y reeeive or accept , any discrimination in the price of
automotive parts , accessorif:s or supplies , by oirectly or indirectly
inducing, receiving or accepting from any seller a net price knO',
by respondents to be below the net price at which said prodncts

and supplies of like grade and quality are being sold by such
sel1er to other customers ,vhere the seller is competing with any
other se1ler for respondents ' business or "V here respondents are
competing with other customers of the seller.

It is fu,.thel' o1'de1ed That respondents Automotive Group Ruy-
ers, Inc" a corporation , and :YJetropolitan Automotive Wholesal-
ers Cooperative, Inc. , a corporation, and their respective mem-
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bers, offcers , agents, representatives and employees in connec-

tion with the offering to purchase , or purchase , of any automotive
parts, accessories or supplies or other similar products in corn-
merce, as "commerce" is defined in the Clayton Act, do forthwith
cease and desist from,

(1) Kno,vingly inducing, or knowingly receiving or accepting,
any discdn1ination in price of such products by directly or in-
directly inducing, receiving or accepting from any sel1er a net
price known by respondents to be below tbe net price at whicb
said products and supplies of like grade and quality are being

so1d by such seller to other customers where the seller is com-

peting with any other se1ler for respondents ' business or where
respondents are competing with other customers of the seller.

It is fUTtheT oTd.cl' ed. That the complaint be dismissed as to

the following individual respondents: Alfred Epstein , Isadore

Strulson, Abraham LonofT, Benjamin Green, Peter J. Treiber

Meyer Gladstein , Joseph Finkelstein , Max Leifer , Morris Garber
Herman Sanders , George G. Korshin , Joseph Jacoby, Max Gran-
off , and Benjamin Peskoe.

For the purpose of determining the "net price" under the

terms of this order , there should be taken into account discounts
rebates, allowances , deductions or other terms and conditions of
sale by which net prices are effected.

OPINION OF THE COMMISSION

By ANDERSON , Commissioner:
The complaint herein charges the respondents with violating

Section 2 (f) of the Clayton Act, as amended by the Robinson-
Patman Act. The hearing examiner in his initial necision helel

that the alleg-ations of the complaint were sustained by the evi-
dence and ordered respondents (except for certain individual re-
spondents against \vhom the complaint was dismissed) to cease

and desist the practices found to be unlawful. Respondents have
appealed from this decision.

Respondents herein are jobbers for automotive parts, acces-

sories and supplies , the membership corporation of which they
are members and the predecessor of this corporation , now

dormant.
The hearing examiner s findings and conclusion might be sum-

marized as follows:
The buying group, MetropoJitan Automotive Wholesalers Co-

operative, Inc., and its predecessor , Automotive Group Buyers



1442 FEDERAL TRADE COMMISSION DECISIONS

Opinion 55 F.

Inc. , were organized and operated by respondent jobbers for the
purpose of inducing the granting or aJlowance of lower prices by

. their suppliers and were in fact bookkeeping devices for the col-
lection of rebates , discounts and allowances received from sLlch
suppliers for purchases made by the jobber members. The op-
eration of the buying groups did not result in any significant
savings to the seJlers with which they dealt. This is obvious
because of the fact that the members continued to purchase
their requirements in substantiaJly the same manner and to re-
ceive deliveries directly from the seJlers in substantiaJly the same
quantities as though they were operating individuaJly instead of
as members of a group. The members, hO\vever , received more
favorable prices through use of the group buying device than
competitors who wcre not members of a buying group. The dis-
counts aJlowed to them by various seJlers through the applica-
tion of retroactive volume rebate schedules ,vere based upon the
aggregate purchases of aJl members rather than upon the pur-
chases of the individual members. Respondents were aware of
these price differences and of the probable adverse competitive
effect thereof. They also knew that the discounts which they
received were based not on the quantities or other factors in-
volved in any particular sale , but rather upon the combined doJlar
amount of all sales to the group organization and were related to
factors other than the actual costs of production and delivery.
Consequently, they knew or should have known that the lower
prices which they received were discriminatory and cou1d not be

cost justified.

Respondents in their appeal except to these findings and con-
clusions and to several rulings of the hearing examiner.

In their exception to certain alJeged procedural errors , respond-
ents contend that the hearing examiner erred in admitting into
evidence three charts introduced by counsel supporting the com-

plaint. Two of these charts were tabulations of sales made by
Standard Motor Products , J nc. , 2nd Whitaker Cab' e Corporation
to respondents during- the year 1949. The third was a tabulation
of sales made by Moog Jnduslries , Inc. , during 1947 , 1948 and
1949 to buyers localed in New Brunswick . X. , :-ewark , N.
and Brooklyn , K.Y. According to the record , information con-

tained in these chart ,l"fCiS obtained by Commission accountants

from the business records of the three manufacturers. These
charts "'ere received followinR the accountants ' testimony as to
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how they were prepared and as to the source of the data contained
therein. Although respondents failed to cite any authority in
support of their position, they contend that since the accounting

witnesses who testified concerning the charts had not made the
original entries in the records of the manufacturers, the admis-
sion of the charts into evidence was in violation of Section 1732

of the Judiciary and Judicial Procedure of the United States
Code Annotated.

The hearing examiner s ruling on this point was correct. Fed-
eral Trade Commission v. Cement Institute, et oL 333 U.S. 683;
John Bene v. Fedeml Trade Commission 299 F. 2d 468; 01'1'
Cotton Mills v. Administrato,. 312 U.S. 126. Even if the techni-
cal ruJcs foy the exclusion of evidence applicable to jury trials
applied to this proceeding, the charts , which had been prepared
by accountants from records kept in the regular course of business
would be admissible. Wigmore on Evidence 3d Ed. , Book V
1955 Supp. , Sec. 1530; United States v. MOTti"'e?' 118 F. 2d 266.

Hespondents also coniend that the distribution made by the
group to its members did not result in lower net prices to them.
This would seem io be contradicted by the fo1Jowing state-
ment made by their counseJ in the o1'a1 argument to dismiss at
the close of the case- in-chief:

will concede at the very opening of my motion that jf the Government
contends that the cooperative \vas organized for the purpose of ultimately

reducing the costs of the members ' merchandise by the distribution which he
received from the cooperative, I would concede it was done for that pur-
pose. . . .

We think the evidence is clear that respondent jobbers were
not in fact purchasing their requirements from ihe membership
corporation but were using this device to obtain discounts or
rebates which they would not have received if they had purchased
individuaJ1y, As found hy the hearing examiner , the only change
in the purchasing procedure followed by jobbers after becoming

members of the group was thai, as members, they forwarded
their purchase orders throngh the group headquarters and were
billed in the same manner. It is also clear that annual volume
rebates based upon the aggreg-ate purchases of aJ1 members of
the group were paid by the seller to ihe corporation and that
these rebates or discounts , less expenses , were distributed to the
members in proportion to the amount of each jobber s individ-

ual purchases. The fact that the corporation did not distribute
these rebates immediately upon reccipt thereof from the seJ1er
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and was thereby able to build up a surplus fund , as pointed out
by tbe . respondents , is of no particular significance. The impor-
tant facts are that the corporation was merely a device or in-
strumentality for coHecting the rebates , that these rebates were
paid, or were earmarked for payment, to the individual mem-
bers , and that the prices paid by the members were thereby re-
duced by approximately the difference between the amount of
such rebates and the amount of the rebates which they would

have received based upon their individual purchases.

Respondents also argue that such distribution of rebates is
permissible under Section 4 of the Robinson-Patman Act. In
order to accept this argument we must necessarily hold that a
cooperative association may with impunity engage in practices
forbidden not only by Section 2 (f) of the Clayton Act but 

that entire section , since there is nothing in Section 4 which
would indicate that its provisions arc applicable to one subsec-
tion of Section 2 to the exclusion of the others. We do not con-
strue Section 4 as granting such immunity to cooperative asso-
ciations and conseql1€ntJy must reject respondents' argument on
this point. Quality Bake)'s of America , et al. v. Pedeml Tmde
Commission 114 F. 2d 393.

Respondents also contend that there is no proof in the record

that any competitor purchased goods of " like grade and quality
to those purchased by respondents , citin)! the testimony of bvo
witnesses , competitors of respondent jobbers , who , it is argued

did not testify as to which line of Moog products they bou)!ht or
sold. The two \vitnesses referred to were ca11ed to t.estify on the
subject of competitive injury and not for the purpose of estab-

lishing that merchandise sold to respondent jobbers and their
competitors was of Jike grade and quality. The evidence does
show , however , that these witnesses and respondent jobbers did
in fact handle Moog s coil action Ene. Proof that respondent
jobbers received more favorabJe prices than their competitors in

the purchase of :vloog s coU action line appears in the aforemen-
tioned tabulation of sales by :l1oog of this line to respondent
jobbers and other jobbers in Newark , 1\. , New Brunswick

, ;\.

and Brooklyn , N.Y. That all items in a particular line may be
suffciently comparable for price regulation by the statute " is

fu1ly explained in Moog Industries , Inc. v. Fedeml Tmde Com-
mission 2:)8 F. 2d 4:1.

Respondents also urge
prIces received by them

that there is no proof that the lower

would lessen competition or tend to



AMERICAN MOTOR SPECIALTIES CO. , INC. , ET AL. 1445

1430 Opinion

create a monopoly. It is our opinion that the findings by the
hearing- examiner on this point are funy supported by the record.
The evidence shows that these jobbers are engaged in a highly

competitive business involving the sale of thousands of items at

sman margins of profit. The importance of the higher rebates
which they received is inustrated by the fact that they and other
jobbers who testified invariahly take advantage of the 27, cash
discount anowed by their suppliers. The fact that they consider
this discount to be of importance in increasing their margin of
profit and reducing the cost of acquisition of their merchandise
is clear. In view of this competitive situation , it is our opinion
that the receipt by respondent jobbers of the preferential prices
reflected by the record may be substantially to lessen competition
as between the jobbers and their competitors.

Respondents assert , however , that from 1918 to 1954 their an-
nual purchases of ;\oog s coil action line dropped from $60 895
to $14 031 and argue that this decline in purchases should be
attributed solely to the forces of competition at the jobber level.
In the circumstances shown by this record, "~,e do not believe
that the mere showing of a decline in sales , which may logically
be attributed to any number of causes , is inconsistent with the
findings of potential competitive injury.

ReJying on the Supreme Court' s decision in Automatic Canteen
COTnpany of A1I erica v. Federal Trade Cmnrniss'ion 346 U. S. 61,
respondents insist that counseJ supporting the complaint has

failed to meet the burden of proof necessary to establish that
respondent johbers have knowingly induced or received prohibited
discriminatory prices in violation of Section 2 (f) of the Clayton

Act. This same point ,vas recentJy raised in another case in-
volving virtually the same factual situation. In the matte). of

N Auto PaTt8 Company. Inc. , et al. Docket 5767 , and in
the matter of Bonlen-Aicklen Auto Supply Co. , Inc. , et aI. Docket
5766. As we stated in that opinion:

The Ant01/'uttC; Canteen case supra holds , however, that in order to estab-
lish a violation of Section 2 (f), the Commission as a part of its case must
show more than that the buyer kne\v of the price diffcrentials and of their
probable compeiitive effect. In other words , under the "baJance of conveni-
ence" rule applied by the court, the burden is on counseJ in support of the
complaint to corne forward ol'iginalJy with evidence that the buyer is not a

men: unsuspecting recipient of the prohibited discriminations. Such evidence,
under the Court' s opinion , must include a showing that the buyer , knowing
fulI well that there was little likelihood of a cost justification defense avail-
able to the seHer, nevertheless induced or received the discriminatory prices.



1446 FEDERAL TRADE COMMISSION DECISIONS

Opinion 55 F.

Just what evidence is necessary to make this showing', as the court indicated
wil, of necessity, vary with the circumstances of each case. That trade experi-
ence in a particular situation can afford a suffcient degree of knowledge

however, is clear.

It is obvious from the record in this matter that respondent
jobbers were receiving rebates which ranged up to 19 % higher
than those received by competing jobbers and that respondents

were aware of these price differences and of the probable adverse
efiect thereof on competition. They also knew that the only dif-
ference in the methods or quantities in which goods were sold
and delivered to members of the group and to nonmember johbers
which could give rise to a savings in cost to the seller was in
the manner in which the various purchasers were bi1ed. Only
one bi11ing was required for purchases by a11 members of the
group, whereas separate bi11ings were required for other jobbers
operating individua11y. The savings to the se11er on bi11ing costs
would not be significant, however , and certainly would not be
suffcient to justify price differences ranging up to 19 %. Re-
spondents, therefore , having knowledge of this fact , knew oj'
should have known that the lower prices which they received
could not be cost justified.

Respondents a1so knew that the price differences they received
had their source in a rebate system and that the rebates a110wed

by IHoog and various other sellers \vere based " not on the quanti-
ties or othcr factors involved in any particular sale, but rather
upon the combined dollar amount of all sales to a purchaser, or
to a group, made in the preceding year. Under such a system

the prices necessarily bear re1ation to factors other than aetua1

costs of production , sale or deJivery, and the inevitable result is
systematic price Qiscrimination. 1I1oolj Industries , Inc. v. Federal
Trade C01nTnission, supra. Consequently, respondents should

have known that the se11el's could not have cost justified their
lower prices to them.

We do not construe the Court' s opinion in Auto' maUc Cani:ee!/
as imposing upon counsel supporting the complaint the addi-
tional burdcn of showing as a part of his case that respondents

1mew or should have known that the "defenses" of fluctuating
market conditions and good faith meeting of lower competitive

prices were not available to the sdlers. As we stated in the mat-
ter of 1' Auto PCtts Comp(1nY, Inc. , et aI. , supm we be1ieve
that the respondents \vould more readily have evidence concern-

ing such "defenses" and that under the "balance 01' convenience
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doctrine would have the burden of coming forward with it. How-
ever , if in this respect we are in error , it seems dear that the
required knowledge on the part of respondents has been shown.

As to the meeting of competition defense available to a seJler

under Section 2 (b), respondents knew or should have known that
the rebate system used by their suppliers was unlawful , for
the reasons stated above , and that any competing seJlcr granting
the same prices to them on the same basis would also be using

an ilegal pricing system. Consequently, they should have known
that their suppliers could not be meeting in good faith the equaJly

low price of a competitor since the prices they would be meeting
would not be lawful prices.

In the circumstances shown to exist, respondents also should
have known that the price discriminations invo1ved here were
not caused by price changes made from time to time in response
to changing conditions affecting the market for or the market-
ability of goods concerned. They knew that these discrimina-
tions which continued over a period of years did not result from
occasional or sporadic changes in the selIer s basic prices but

from the use of a continuing rebate system. Thus, they knew

or should have known that the lower prices they received did
not bear any relation to changing market conditions and that
the seJler could not avail itseU of the defense provided by the
last proviso of Section 2 (a) .

Respondents ' appeal is denied and the initial decision wil be
adopted as the decision of the Commission.

FINAL ORDER

This matter having been heard by the Commission upon re-
spondents' appeal from the hearing examiner s initial decision

and upon briefs and oral argument in support thereof and in
opposition thereto; and the Commission having rendered its de-
cision denying the appeal and adopting the initial decision:

It is ordered That the respondents , except those against whom
the complaint has been dismissed , shan, within sixty (60) days

after service upon them of this order , file with the Commission a
report , in writing, setting forth in detaiJ the manner and form
in which they have complied with the order contained in the

initial decision.
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IN THE MATTER OF

CANNON MILLS, INC.

ORDEH , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF
THE FF:DERAL TRADE COMMISSION ACT

Docket 7115. Complaint , Apr. 10 , 1,95R Decision , lvlm' , 1959

Order requiring a selJeI' of textile products , with main offce in New York
Cit.y, to cease advertising" falsely that jts " ron " lJIankets , containing
65'1c rayon and 257( cotton , were composed predominantly of orlon and
nylon , and to disclose clearly when the silk-appearing bindings were
acetate.

Mo' . Alvin D. Edelson for the Commission.
M,' . James L. Rankin of Gea?"; Rnnkin of Chester, Pa.

and Mr. Willinm H. Beckenlite of Concord for respondent.

INITIAL DECISION BY EVERETT F. HAYCRAFT , HEARING EXAMINER

Pursuant to the provisions of the Federal Trade Commission
Act, the Federal Trade Commission on April 10, 1958 , issued
and subsequently served its complaint in this proceeding upon

the respondent named in the caption hereof, charging it with
unfair and deceptive acts and practices and unfair methods of
competition in commerce in violation of the provisions of said
Ad. After the issuance of said complaint and the filing of re-
spondent's answer thereto, hearings '''ere held , at which testi-
man)' and other evidence in support of and in opposition to the

allegations or said complaint were introduced before the above-
named hearing examiner, duly designated by the Commission
and sai(l testimony and other evidence Vi'cre duly recorded and
filed in the offce of the Commission. In addition , a hearing was
held on September 5 , 1958 , for oral argument before the hearing
examiner. Thereafter , the proceeding reg-ularly came on for con-
sideration by said hearing examiner on the complaint, the an-
swer thereto, testimony and other evidence, proposed findings as
to the facts and conciusions presented by counsel and the said

oral argument. Said hearing examiner, having duJy considered

the record herein , finds that this proceeding is in the interest of
the public , and makes the following findings as to the facts
conclusions dnt\vn therefrom , and order.


