Nichols, Jr., individually and as officers of said corporation, Sum-
ner E. Burdette, individually, shall, within sixty (60) days after
service upon them of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which
they have complied with the order to cease and desist.

Ix THE MATTER OF

A. G. SPALDING & BROS., INC.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 7 OF THE
CLAYTON ACT

Docket 6478. Complaint, Dec. 8, 1955—Decision, Mar. 30, 1960

Order of divestiture requiring the nation’s second largest seller of athletic
goods to sell a principal competitor—the fourth largest seller prior to the
acquisition—which it purchased in 1955 for about $5.8 millien, in viola-
tion of Sec. 7 of the Clayton Act.

Mr. James S. Kelaher and Mr. Thomas P. Luscher for the Com-
mission.

Cravath, Swaine & Moore, by Mr. Albert R. Connelly and Mr.
John D. Calhoun, and Spalding, Shiland & Marangelo, by Mr. H.
Boardman Spalding, all of New York, N.Y., for respondent.

Intrian Drciston BY ApNErR E. Lipscoms, HeEARING EXAMINER
PRELIMINARY PROCEEDINGS
The Complaint

The complaint in this proceeding was issued on December 8, 1955,
charging the Respondent, A. G. Spalding & Bros., Inc. (hereinafter
referred to as the Respondent or as Spalding) with violating §7 of
the Clayton Act (15 U.S.C., §18) by its acquisition on or about
December 6, 1955, of Rawlings Manufacturing Company (herein-
after referred to as Rawlings). The pertinent part of §7 of the
Clayton Act which the respondent is charged with violating is as
follows:
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Sec. 7. That no corporation engaged in commerce shall acquire, directly or
indirectly, the whole or any part of the stock or other share capital and no
corporation subject to the jurisdiction of the Federal Trade Commission shall
acquire the whole or any part of the assets of another corporation engaged
also in commerce, where in any line of commerce in any section of the coun-
try, the effect of such acquisition may be substantially to lessen competition,
or to tend to create a monopoly.

The Answer

On March 12, 1955, respondent submitted its answer, admitting
certain descriptive allegations of the complaint, but denied that it.
had violated the Clayton Act as alleged, and moved for the dismis-
sal of the complaint.

Stipulation to Preserve the Status Quo

Thereafter, on December 14, 1955, counsel for the Commission
applied for an injunction in the United States Court of Appeals
for the First Circnit to preserve the status quo of the acquired
company, pending final determination by the Commission of the
legality of the merger. A stipulation was thereupon executed by
counsel supporting the complaint and counsel for the respondent,
whereby the respondent agreed, in substance, to maintain the status
of Rawlings as at the time of acquisition, and to make no changes
therein without advance notice to the Commission. Upon the basis
of that stipulation, the injunction proceeding was withdrawn.

Litigation With Respect To Subpoenas Duces Z'ecum Issued to
Persons Not Parties to This Proceeding:

Extended litigation contesting the legality of two subpoenas
duces tecum materially delayed the holding of hearings on the
merits of this proceeding. The first of those subpoenas was issued
on February 24, 1956, to W. W. Tuttle of the firm of Ernst & Ernst,
certified public accountants, directing him to produce certain books
and records prepared by his firm for the Athletic Manufacturers
Association. The second subpoena was issued on June 25, 1956, to
Fred J. Bowman, president, Wilson Athletic Goods Manufacturing
Company, Chicago, Illinois, directing him to produce certain rec-
ords of his company which were deemed relevant to this proceeding.
Both persons subpoenaed appeared at a hearing. but respectfully
refused to produce the records requested in the subpoenas. Litiga-
tion upon the issues thus raised was finally resolved in favor of the
Commission in two separate proceedings in the United States Courts
of Appeals for the Second and Seventh Circuits. Thereafter both
subpoenas duces fecum were duly complied with.
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Hearings on the Merits

Hearings were held on the merits of this proceeding in Chicago,
Ilinois; Cincinnati, Ohio; and Washington, D.C. A great number
of documents, many of which have been placed in camera, were pro-
duced through the cooperation of counsel, and were received in evi-
dence. Upon the completion of the hearings in Washington, D.C.,
counsel supporting the complaint rested their case, and counsel for
the respondent, without offering any evidence, also rested and re-
newed his motion for the dismissal of the complaint.

Rulings on Proposed Findings

Consideration has now been given to the entire record herein,
including numerous proposed findings as to the facts and conclu-
sions presented by both counsel supporting the complaint and coun-
sel for the respondent, and the lengthy briefs and oral argument in
support thereof. Iach of those proposals which has been accepted
1s, In substance, incorporated into this initial decision. All pro-
posals not. so incorporated are hereby rejected.

The Issue

The broad, controlling issue in this proceeding is whether “in any
Iine of commerce in any section of the country” the eflect of the
acquisition of Rawlings by Spalding “may be substantially to lessen
competition or tend to create a monopoly.”

In view of the scope of this issue, we are confronted with a mul-
tiplicity of relevant facts. Thus, we must consider the history of
the acquiring company and its economic and competitive status; the
history of the acquired company and its economic and competitive
status; the cirecumstances surrounding the actual acquisition; the
general economic and competitive conditions existing in the athleiic-
goods industry as a whole; the section of the country in which such
conditions obtain; and, most important of all, an analytical survey
must be made, defining the specific line of commerce and determin-
ing the particular competitive conditions therein between the two
principals involved, as well as between the two principals and other
competitors; the number of competitors engaged; the ease or difli-
culty of entry into that line of commerce and survival therein; and
any other relevant factors which may show or tend to show the
probable effect of the acquisition in question upon competition, both
general and specific, within the defined line of commerce.
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The Acquiring Company (Spalding) and its Economic and
Competitive Status

History

In 1876, two brothers, Albert G. Spalding and J. Walter Spalding,
formed a partnership called A. G. Spalding & Bros., for the pur-
pose of selling baseball equipment at wholesale and retail. Two
years later a brother-in-law, William T. Brown, joined the firm,
and, about the same time, they opened a factory for the manufac-
ture of baseball bats at Hastings, Michigan. In 1885, the Spalding
partnership was incorporated in Illinois under the name “A. G.
Spalding & Bros.” In 1892, A. G. Spalding & Bros. was incorpo-
rated in New Jersey, to which corporation was transferred all the
capital stock of the following corporations:

1. A. G. Spalding & Bros., the Illinois corporation;

2. Wright & Ditson, a New Jersey corporation engaged in the
manufacture of athletic goods, with emphasis on tennis rackets;

3. A. J. Reach Company, originally a partnership incorporated
in about 1885, engaged principally in the manufacture of base-
balls and baseball mitts and gloves;

4. George Bernard & Company, a New Jersey corporation en-
gaged in the manufacture of uniforms and knit goods;

5. Spalding Manufacturing Company, an Illinois corporation
formed to operate the A. G. Spalding & Bros. baseball-bat factory;
and

6. Peck & Snyder, a retail store in New York City dealing in
sporting equipment.

This reorganized corporation continued its activities, with minor
changes, from 1892 until 1934, when it entered upon another period
of reorganization which was designed to solve problems resulting
from a sharp decrease in sales during the depression years of the
1930s, when the national market for athletic goods declined more .
than 609%. On May 5, 1939, the present corporate respondent’ was
organized as a Delaware corporation, under its present name of
A. G. Spalding & Bros., Inc., with all the assets of the former New
Jersey corporation.

As of December 8, 1955, the date of the acquisition of Rawlings,
and after a long period of growth and expansion, Spalding had its
main factory and executive offices in Chicopee, Massachusetts; one
minor manufacturing establishment located in Fasley, South Caro-
lina; a wholly owned selling subsidiary, Spalding Sales Corpora-
tion, operating sales oflices and wholesale distributing offices located
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i Chicopee, Massachusetts, and in the principal cities throughout
the United States; one operating division, the Toy Tinkers; one
wholly owned foreign subsidiary, A. G. Spalding Products of
Canada, Ltd.; and business relations with British and Australian
companies operating independently under the Spalding name.

Financial Status

From an original investment of $800.00 in 1876, the business of
Spalding has grown so that immediately prior to its acquisition of
Rawlings, its total assets amounted to $16,665,299.00. Its plant at
Chicopee, Massachusetts, is the largest and most complete athletic-
goods manufacturing plant in the United States. At the time of
its acquisition of Rawlings, Spalding was in sound financial con-
dition.

Athletic Goods Manufactured

Spalding has manufactured and sold a general line of athletic
goods since its early history. Its full line consists of more than
1,100 diflerent articles. Particularly, it sells golf, baseball, football,
basketball, volley ball, soccer, tennis, badminton and boxing equip-
ment, athletic clothing and related products. ‘

Channels of Distribution

Spalding distributes its products through wholesale distributing
depots and sales offices located throughout the United States. Prior
to 1952, such facilities were located in Chicopee, Massachusetts;
Boston, Massachusetts; New York, N.Y.; Philadelphia, Pennsyl-
vania; Washington, D.C.; Chicago, Illinois; and Los Angeles, Cali-
fornia. Subsequent to 1952 Spalding has had distribution offices
in Seattle, Washington, Dallas, Texas; Miami, Florida; and Atlanta,
Georgia. The comparative importance of Spalding’s sales, by cus-
tomer classes, prior to its acquisition of Rawlings is shown by the
following analysis of its total sales of athletic goods for the year
1954 :

Dealers oo D39
Professional golf _ . ______ 30.8%
Professional, others . 5%
Retail stores (discontinued subsequent to 1955) ______________________ 3.29
Private brand, export, baseball leagues, employee commissaries,

Government _____ T.1%
Other manufacturers . _______________ 3.99%

100.0%
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Advertising and Promotional Programs

Well-known trade names and trademarks are recognized as valu-
able assets in the athletic-goods industry. This is particularly true
of those trade names and trademarks which are nationally adver-
tised. Spalding is one of the principal advertisers in the athletic-
goods field. In fact, in 1955 Spalding conducted what it termed
“the largest advertising campaign ever run in the sporting-goods
industry.”

Some of the more important selling factors available to Spalding
for advertising major-sport products are the following:

Baseball

The Spalding and Spalding-Reach baseballs, “The twins of the
Majors,” have been the official baseballs for the National League
(Spalding) and the American League (Reach) since the Leagues
began. Spalding’s present contract with the major leagues extends
through 1966.

Tennis

In 1885 Spalding made the first tennis rackets and tennis balls
made in America. The Spalding-made Wright & Ditson tennis ball
has been the official ball for the United States Lawn Tennis Asso-
ciation National Championship tournaments since the 1880s. for
every Davis Cup and Wightman Cup match in America, and has
been chosen for almost every major tournament here and abroad.

Golf

In 1894 Spalding made the first golf club and golf ball “ever seen
in America. Nearly every major development in golf since then has
been pioneered by Spalding.”

Football

Spalding was the first to introduce the game of football to col-
leges and universities in America. “Today Spalding footballs are
No. 1 on college gridirons around the country.”

Baskethall

Spalding, in its 1953 Annual Report, claims that in 1892 it made
the first basketball ever made mn the world. Today basketball is one
of the most popular team sports in America, and “Spalding-made
basketballs are the No. 1 choice on professional and college courts
throughout the country.”
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Position in the Industry

The position of Spalding in the athletic-goods industry at the time
of its acquisition of Rawlings, as shown by Spalding’s 1953 and 1955
Annual Reports, was as follows:

1. Throughout the world the Spalding name is recognized as a leader in ath-
letic goods.

2. Spalding was the first to introduce equipment to the sports world in
baseball, basketball, football, golf and tennis, and has been consistently the
leader in each one of these fields. Truly, for over 75 years Spalding has set
the pace in the sports.

3. On this, Spalding’'s 80th anniversary, we are proud of our position as the
world’s leading manufacturer of athletic equipment.

4. In 1885 Spalding acquired the A. J. Reach Company, and in 1892, Wright
& Ditson. Two years later Spalding moved to Chicopee, Massachusetts, where
it set up the first manufacture of golf balls and clubs in America. From that
time on A. G. Spalding & Bros. has been the undisputed leader in the athletic-
goods industry.

5. Spalding's salesmen cover the nation, bringing to millions of Americans
the finest athletic equipment ever made. And this great sales staff is backed
up by the biggest advertising and promotional campaigns in the sport indus-
try. It's a history that gives pride to anyone connected with the great pame
of Spalding. In short, it's the greatest success story in the history of Ameri-
can sports.

The Acouired Company (Rawlings) and ils Economic and
q ¢
Competitive Status

History

The Rawlings Manufacturing Company, which was acquired by
the respondent herein on December 8, 1955, was originally founded
in St. Louis, Missouri, by George H. Rawlings and Charles W.
Scudder for the purpose of manufacturing and selling athletic equip-
ment and sporting goods, primarily clothing, at wholesale and retail.
After a period of acquisition and internal expansion over a period
of almost 58 vears, Ruwlings was, at the time of its acquisition by
Spalding, a Missouri corporation engaged in the manufacture and
sale of a general Jine of athletic goods, with its main office and prin-
cipal place of business located in St. Louis, Missouri. It had three
plants there; a second plant located at Licking, Missouri; and &
third plant located at Newburg, Missouri. Rawlings also had a
wholly owned subsidiary, called “Rawlings Sporting Goods Com-
pany,” and sales oflices and wholesale distribution depots 1 St.
Louis, Missouri; Chicago, Illinois; and Los Angeles, California.

DONRBH— G2 —T3
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Financial Status

At the time of its acquisition Rawlings was in sound financial
condition. For example, from 1953 to 1955 the total assets of the
company increased by 22%, to approximately $6,500,000.00. During
the same period the net worth of the company increased 25%, to
approximately $4,288,000.00. During 1953, 1954 and 1955, Rawlings
paid cash dividends at the rate of $4.00 per share on preferred stock
and an increasing rate of $6.00, $7.00, $7.40 and $8.00 per share on
common stock. The total amount of cash dividends paid during this
period was $8.000.00 on 500 shares of preferred stock outstanding,
and in excess of $425

5.000.00 on the $15,000 shares of common stock
outstanding. Approximately 90% of the outstanding common stock
and 209 of the outstanding preferred stock was owned by six share-
holders.

From 1958 to 1955, the total enmings invested in the business by
Rawlings, after payment of taxes and cash dividends, exceeded one
million dollars, resulting in a (7% increase in the earnings invested
in the business during this period. During the same period, the
annual net earnings of the business increased 148%, from $222,524.00
in 1953 to $551,824.00 in 1953.

Athletic Goods Manufactured

Throughout its history Rawlings manufactured and sold o general
line of sporting woods. including baseball, football, bagketball and
softball equipment and accessories.  Its St. Louils plant was pri-
marily engaged in the manufacture of baseball ¢loves, mitts, athletic
clothing, protective equipment, foothalls, baskethalls and other in-
flated balls. At Licking, Missouri, it made bascballs, baseball gloves.
striking-bag eloves, and the principal functions performed there
were haseball center windings and stitching baseball covers. Its
Newburg, Missouri, plant was devoted primarily to making athletic
clothing, baseball protectors, bases, masks, softball centers and
foothalls.

In addition to its own manufactured products, Rawlings had for
manv vears purchased and resold, under its own trade name and
trademark, a wide vange of products, amounting, mn the year 1955,
20.952.871.00.  Tts purchases from other manufacturers in that
year represented a T4%6 increase over such purchases during 1954,

Channels of Dhstribution

Rawlings distributed its products nationally for many vears prior
to the date of its acquisition by Spalding. 1t maintained branch
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offices in Los Angeles, California, and Chicago, Illinois. The
strength of its distribution system is revealed by a statement of its
President in 1952, as follows:

Rawlings now maintains a national sales force and has also developed out-
lets for its brands in foreign markets. This sales force not only handles the
products of Rawlings Manufacturing Company, but it is also becoming in-
creasingly useful in the sale of products manufactured by others. During
the last twelve years sales in that category have increased from $120,000.00
to $950,000.00 annually, and the company’s office thinks a substantial volume
of additional business is available in this direction.

Rawlings sold a substantial quantity of its goods to other manu-
facturers for resale by them under their various trade names and
trademarks.  The comparative importance of Rawlings’ sales, by
customer classes, prior to its acquisition by Spalding is shown by
the following analysis of the total sales of athletic goods for the
year 1954 :

Dealers e

National contract accounts
Other manufacturers __________ _________________

Advertising and Promotional Programns

At the time of its acquisition by Spalding, Rawlings’ trade name
and trademark were nationally known and advertised. The extent
of its program of national advertising is shown by the fact that in
1948 1t expended $£88,651.00 for that purpose; in 1952, 8207,684.00;
and In 1955, $351484.00, an increase of 1349 from 1048 to 1952,
and 69 from 1952 to 1955.

Position in the Industry

At the time of its acquisition by Spalding, Rawlings was the
founrth-largest manufacturer in the athletic-goods industry in point
of production of a general line of athletic equipment and clothing.

The Actual Acquisition

Early in 1955 Spalding’s Board of Directors aunthorized negotia-
tion for the acquisition of Rawlings. Thereafter, negotintions were
begun between the executives of the two companies, and investiga-
tion, examination and analysis of relevant data were made. On
December 8, 1955, Spalding acquired all the capital stock of Rawl-
ings for approximately $5,698,063.00. On December 9, 1955,
Rawlings Manufacturing Company was liquidated and disgolved.
At the time of the acquisition, Rawhngs ceased to do business as a
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going concern, and Spalding immediately took over the business
and has since operated it as the Rawlings Division of Spalding,
using the name “Rawlings Manufacturing Company.”

As previously stated, the integration of Rawlings’ facilities with
Spalding’s facilities during the pendency of the present proceeding
has been controlled by the above-mentioned stipulation between
counsel, dated December 29, 1955. At the time of acquisition the
president of Rawlings was elected a vice-president and director of
Spalding, and certain other executives of Rawlings were appointed
officers of Spalding. Since the acquisition, Spalding has operated
the former wholly owned subsidiary of Rawlings, the Rawlings
Sporting Goods Company, as a sales company for merchandise
bearing the Rawlings trademark. As such, it is maintained as a
sales organization separate from Spalding’s sales organization.

In addition to acquiring Rawlings’ manufacturing facilities and
other assets, tangible and intangible, Spalding also acquired the in-
creasingly important national sales organization and the well-known,
nationally advertised trade name of Rawlings, which it has con-

tinued to use.
AGMA Census

The principal companies engaged in the manufacture and sale of
athletic equipment are all members of an organization called the
“Athletic Goods Manufacturers Association,” hereinafter referred
to as AGMA. The declared primary purpose of that organization
is “the protection and advancement of the athletic-goods industry.”

AGMA has, over the period from 1944 through 1954, gathered
together and published statistics of the industry’s production. This
activity was begun originally in the post-war era in order to supply
the G(;vernment, with imformation for the allotment of scarce com-
modities, such as yarn, leather and other raw materials. The prac-
tice wnslcontinnml, however, after such commodities hecame plenti-
ful, because the information so gathered together was deenied highly
valuable by members of the industry and by the industry as a
whole. Qli(‘slionn:‘liros were prepared and sent (o all known mann-
facturers of all products histed by the Association. The 1954 mail-
ing-list included the names of 184 firms, and the 1955 mailing-list
included the names of 197 firms. These lists showed that the nuni-
ber of manufacturers in the industry has averaged under 200 com-
panies.

Firms Participating in AGMA Census

In 1954, T4 firms participated in the Association’s census, oul of
a total of 184 firms {o whom the questionnaire was sent; in 1953,
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75 out of 197 firms participated. The number of firms participating
amounted to about 40% of the total number of firms in the athletic-
goods industry. This 409, however, included the largest and most
important producers in the industry, and accounted for approxi-
mately 90% of the total volume of athletic goods produced in the
industry for those years. The questionnaire requested a listing of
the articles manufactured, and also “the manufacturer’s low selling
price” thereof. For example, the baseballs included in the 1954
report are classified by price ranges, as follows:

1. Balls selling to jobbers, distributors and dealers at up to $9.00
per dozen;

2. Balls similarly selling at from $9.01 to $16.75 per dozen;

3. Balls similarly selling at more than $16.75 per dozen.

All mformation was furnished on a confidential basis, and deliv-
ered for tabulation and accounting purposes to the accountant firm
of Erst & Ernst. The tabulations produced by that firm are known
and will hereafter be referred to as “AGMA’s Census Report.”

Respondent has criticized the use of AGMA’s Census Report for
purposes of the present proceeding on the theory that it does not
melude all the industry, and does not include or mention foreign
mportations of athletic products.  Although it 3s true that the
AGMA’s Census Report does not cover every phase of the industry
and does not give a complete report of existing fieures of produc-
tion, it nevertheless offers an approximately 90% correct picture of
the industry’s production. It appears that the Respondent clearly
regarded the AGMA's Census Report as reflecting a suflicient por-
tion of the total products of the industry to serve as a basis for its
own industrial computations. For example, on May 20, 1955, re-
spondent’s comptroller presented to the Board of Directors certain
reports, one of which was an “industry report comparing Spalding’s
sales agninst total industry sales for the vears 1951-1954 inclusive.”
The industry totals quoted in that report were the AGMA’s Census
totals. Another report compares Spalding’s and Rawlings’ sales to
“total industry sales” for 1954, using the AGMA’s Census totals as
representative of the industry’s production. These reports probably
were a factor in the ultimate decision of Spalding to acquire Rawl-
ings; therefore it is reasonable to conclude that since the AGMA’s
Census Report was regarded as trustworthy by the respondent and
by the other members of the industry in the conduct of their busi-
ness, and by the United States Government in allotting scarce ma-
terials, it may be regarded as trustworthy, within its limits, for the
purposges of this proceeding.
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United States Census of Manufacturers

The United States Department of Commerce, Bureau of the
Census, conducted a census of manufacturers of sporting and ath-
letic goods in 1954. Manufacturers were required, by an Act of
Congress, to comply with requests for census data. The census of
manufacturers represents the total United States production and
related sales value of those athletic goods for which statistics were
compiled. Although it does not include data on all the products
listed in the AGMA’s Census Report, and does not segregate the
data included categorically by price, nevertheless it substantiates,
in a large measure, the figures presented in that report.

Leading Athletic Goods Manufacturers

The 1954 AGMA’s Censtis Report reveals that 835 of the indus-
try’s total production was manufactured by 19 leading manufac-
turers, including Spalding and Rawlings, the remaining 17% being
produced by 55 firms, each with less than 19 of the industry’s total.
Foremost among these 19 leaders was the firm of Wilson Athletic
Goods Manufacturing Company, Inc., which was the largest in point
of production in the industry.

Wilson Athletic Goods Manufacturing Company, Inc.

Wilson was originally organized in 1910 as the Ashland Manu-
facturing Company, a subsidiary of Wilson & Company, meat
packers of Chicago, Illinois. The name of the firm was subse-
quently changed, in 1917, to Thomas E. Wilson & Company, and
after various other changes in name, Wilson emerged in its present
form in 1941, with Wilson Sporting Goods Company remaining in
existence as a wholly owned sales subsidiary of Wilson. IFrom its
inception in 1910 to 1950, Wilson acquired at. Jeast seven smaller
firms. Wilson now operates thirteen manufacturing plants located
in eleven towns or cities in various parts of the United States. Like
respondent, Wilson sells a general line of athletic goods, which ave
either manufactured by it or purchased Irom other manufacturers
for resale. Wilson distributes its products nationally through 29
branches located in 28 states throughout the United States, and for
a number of vears has been recognized as the leading producer of
athletic goods in the industry.

MacGregor Sporting Products, Inec.

Another leading manufacturer of athletic goods and competitor
of Spalding and Rawlings at the time of the acquisition was Mac-
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Gregor Sporting Products, Inc. This organization originated in
1875 as a partnership. In 1922 it was incorporated in Ohio under
the name of P. Goldsmith Sons. After a period of transition, the
corporation emerged in 1952 in its present form. In about March
of 1958, 98% of its outstanding stock was acquired by Brunswick-
Balke-Collender Company of Chicago, Illinois. From its inception
m 1875 to 1958, MacGregor acquired at least five other smaller
manufacturers, and is recognized as the third Jargest in the industry
in point of total sales, Respondent Spalding being second and
Rawlings fourth.

Other Leading Manufacturers

The remaining fifteen of the nineteen leaders, while some manu-
facture more than one line of athletic goods, are not general-line
companies in the same sense as the four largest firms.

Concentration of Production and Sales

Prior to the acquisition of Rawlings by Spalding, those two com-
panies, together with Wilson and MacGregor, constituted the group
which counsel supporting the complaint referred to as the “Big
Four,” which have consistently accounted for approximately 50%
of the total industry production and sales, as shown by the follow-
ing tabulation based upon the AGMA Census Reports for the years
1952 through 1955:

Percentage of total industry business, based on dollur wulue, done by the leading
general-line companies

Spalding Rawlings Wilson MacGregor Total
147, 6% 195, 1‘2’,:; 5122.
159, 6% 19%, n%, 514,
145, 7 187, 115, 507,
13% 6% 18% 1% 4870

The competitive importance of what counsel supporting the com-
plaint ealls the “Big Four™ is not to be denied. We think, however,
that in his proposed findings and in his analysis of the various
Iines of commerce he has placed too ereat an emphasis on the
so-called “Big Four,” for the reason that the manufacturers con-
stituting the “Big Four,” in relationship to the particular line of
commerce being considered, are not alwavs the same. The leader-
ship in production and sales in various lines is often found in other
companies. We think, therefore, that a fairer approach for an analy-
sis of the problems of this case requires consideration of all produc-
ers of each line of commerce, avoiding any undue emphasis upon the
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four largest general-line manufacturers, and thus obviating the
danger of trial by shibboleth.

Relevant “Section of the Country™

An analysis of competition, for the purposes of this proceeding,
requires not only an examination of the competing lines of com-
merce within a geographical area, but a determination of the extent
of that geographical area, in order to ascertain whether it may
justly be regarded as encompassing a “section of the country”
within the meaning of §7 of the Clayton Act.

As we have previously observed, the record herein shows that
Rawlings, Spalding and a number of their competitors distribute
their goods in all sections of the country. Counsel for the Respond-
ent. contends, however, that counsel supporting the complaint has
not, ldentlﬁed any “section of the countr v ag one of “effective com-
petition.” Although it is true that the respective proportions of
Rawlings’ and Spalding’s sales in certain areas vary considerably,
this fact does not necessitate a separate avea analysis. In fact, a
fair estimate of the total effect of competition in any market must
necessarily embrace the total area into which that competition
extends. The industry concerned in the present proceeding is
nation-wide in scope, and so is competition thervein. Therefore, the
area of the market embraces, in varying degree, all sections of
the country, and, for the purposes of this proceeding, the “section
of the country™ to be considered is the entire United States. The
demarcation of competition into particular sections of the country
1s therefore not necessary herein, because the total effect of com-
petition must be determined on the basis of the industry as a wlmlo
and not upon certain small segments thereof.

Lines of Commerce in Which Both Rawlings and
Spalding are engaged

Prior to the acquisition, Spalding and Rawlings were what are
termed 1n their industry as “general line sellers™ of athletic goods.
The AGMA Census lists approximately 30 major products in that
industry.  Of those thirty-odd produets, counsel supporting the
complaint. has selected nineteen as “illustrative of the area in which
the acquisition of Rawlings will have a substantial economic
mpact.”  The products selected by him include both those that ave
manufactured and sold by both Rawlings and Spalding, and also
those that arve sold by both, but are not manufactured by both. Iiis
list 15 as follows:
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. Golf clubs (irons),
. Golf clubs (woods),
. Golf balls,
. Baseballs,
Softballs,
Baseball gloves,
. Basemen’s mitts,
. Catchers’ mitts,
. Soccer balls,
. Volley balls,
. Footballs,
2. Football helmets,

13. Football shoulder pads,

14. TFootball hip and kidney pads,

15. Basketballs,

16. Tennis balls,

17. Tennis racket frames,

18. Strung tennis rackets, and

19. Badminton rackets (frames and strung rackets).

Although counsel for the Respondent suggests that the nineteen
selected products should probably be considered as only sixteen
products, he presents no other objection to the list selected, and
agrees with connsel supporting the complaint that, for the purposes
of this proceeding, “each of the product lines in the athletic-goods
industry is a separate line of commerce under §7 of the Clayton Act.”
‘The nineteen selected products ave each usable only within the

particular sport for which they are designed, and for a particular
use within that sport. It is also {rue that none of these nineteen
products are interchangeable with products used in other sports or
for other uses within a single sport, as, for example, footballs can
be used only in the game of football, and football helmets may only
be used as protective headgear in that game. Sumilarly, each of
the nineteen articles listed is inherently limited in its manner of
uge. It is clear, therefore. that each of the nineteen articles selected
has “suflicient peculiar characteristics and uses to constitute them
produets sufliciently distinet from all other |produects] to make them
‘a line of commerce’ within the meaning of the Clayton Act,” as
explained by the Supreme Court of the United States in the case of
United States v. . 1. du Pont de Nemours (& Company, 858 U.S.
586 (1957).

1
I R N

b
D et

Price-Line Categories

In addition to the delineation of lines of commerce by products,
as explained above, counsel supporting the complaint contends that
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each product-line is further divided by the industry into separate
lines of commerce, based on quality and peculiarities of use which
are reflected in their price categories. He contends that each prod-
uct-line is divided by the AGMA Census into classes based on
quality. Witness Goldsmith, Chairman of the Board of MacGregor,
in explaining the significance of the AGMA Census price classi-
fication, testified as follows:

The industry as a whole felt that it was necessary to break it down for
quality’s sake and you cannot take every item that is made in the athletic
goods industry and examine it to find out what category it goes in so the best
thing you can do is by price route. Probably the best illustration I can give
would be that of baseballs * * * For example, we have baseballs broken
down into three price categories. Baseballs up to $9.00 a dozen is Category 1.
$0.00 a dozen was just picked out at random because it was a known fact
that it would be necessary, that any ball that sold for under $9.00 a dozen
couldu't be a yarn-wound ball. Nobody in this country could make one for
less than $9.00 and have it to be a serviceable ball. So when we look at that
figure there we know that there were in that particular year over 5,000 dozen
baseballs sold that were not of a yarn-wound construction, that were of an
inferior nature that would not be used in league games or in regular compe-
tition games.

Then the next category was from $9.01 to $16.80. That took in all the
playable balls that the kids would use, the amateurs, the small leagues, and
so forth, up to that price bracket and we did know from experience that no
one could turn out the top ball for less than $16.80 so * * * some manufac-
turers might sell their top ball at $16.80, others at $18.00, others at $19.00,
others at $%20.00. Anything above that we knew was the official [i.e., serving
the major and top minor leagues] top ball.

Counsel for the Respondent criticizes the separation of lines of
commelce bazed upon price categories, contending that the courts
have consistently held that lines of commerce cannot be “deter-
mined solely by reference to price differences.” Counsel supporting
the complaint admitted in his oral argument that
* * * price differences alone do not necessarily separate lines of commerce.
Nowhere have we contended that they do. What we do contend is that these
price categories represent different types of products which go to different
types of consumers, constituting different markets within the meaning of the
Farm Journal decision. It is not the difference in price which causes this,
but the difference in quality, in the quality of the raw material and in the
quality of the labor going into the manufacture of those products which ren-
der these products incapable of being used interchangeably. To contend that
a §1.25 ball would even be considered by a major league team in league play
is to border upon the ridiculous.

We believe no AGMA price category for anyv item of athletic
goods can be analyzed independently of all other price categories
of the same product. For example, counsel for the Respondent
explains that low-priced boxing gloves are lower in price and quality
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than medium-priced gloves, which in turn are medium because
they are higher in price and quality than low-priced gloves, but
lower in price and quality than high-priced gloves. The confusion
attendant upon breaking down a single product into price categories
for analysis is immediately apparent from that statement. Further-
more, it js clear that AGMA’s price categories oversimplify the
true price relationships and create the false impression that there
are only three grades of products corresponding to the three price
ranges shown.  Actually, the catalogs and price lists reveal a
much wider range of price and quality, Rawlings, for instance,
offering baseballs at twelve different prices. Also, there is no sharp
demarcation between one price range and another, or one quality
and another, both price and quality overlapping from one range
to another to a considerable extent. Furthermore, it appears that
a change in one price range of a commodity is generally reflected
in changes in price and quality throughout the entire line of com-
merce concerned. We believe, therefore, that to subdivide a line of
commerce into arbitrary sublines, depending upon the price classi-
fications used in the AGMA Census, is unrealistic and ignores the
true cempetitive relationships existing between the types and varia-
tions of a given product. We cannot, therefore, find as a fact that
lines of commerce can be determined on the basis of the price dif-
ferentials presented in the AGMA Census.

Analysis of the Effect of the Acquisition
Upon Competing Lines of Commenrce

Of the nineteen lines of commerce listed by counsel supporting
the complaint as representing those lines in which the competitive
effect of the merger of Spalding and Rawlings may be most clearly
discerned, we are first considering six of those lines in which the
evidence shows that the product was both manufactured and sold
by both Spalding and Rawlings. Those six lines are as follows:

1. Baseballs;
. Softballs;
Footballs;
. Basketballs:
Volley balls; and
. Soccer balls.

We believe that if the effect of the acquisition “be substantially
to lessen competition or tend to create a monopoly,” such tendency
should be revealed by a study of these lines.

Counsel supporting the complaint, in his proposed findings as to
the facts, has made a proposed analysis based upon the AGMA

AN A )

~
jord
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Census survey for 1954. which he states “* * * is representative
of other years and also is the last complete year preceding the acqui-
sition of Rawlings by Spalding.” This statement is not completely
accurate. Since the acquisition occurred on December 8, 1955 ; since
each of the two companies made complete and separate reports for
that year; and since the data for 1955 shows a decline in many
phases of Rawlings’ and Spalding’s business, we think that fairness
requires a consideration of the data as to both years. In fact, any
attempt to determine the future from the past should certainly
include the Iatest evidence available. Accordingly, the data for
1955 has been included for consideration along with the data for
1954, as both relate to the discrete lines of commerce, as follows:

1. Baseballs

The AGMA Reports of 1954-1955 contained data from eleven
baseball manufacturers. The competitive relationships, from the
standpoint of quantity production and total sales, of these eleven
manufacturers to Rawlings and Spalding and to each other are as
follows:

Quantity Fereent of Value Percent of
(dozens) total total
195/
Total reported for the industry (AGMAY_____. 603, 928 100. 0 %7, 003, 330 100. 0
Market share:
3PAlGINE . - e 49, 467 16.5 1, 580, 086 2.7
RAWHNES . - ot e 63, 610 10,5 09, 547 13.0
1955
Total reported for the industry (AGMA) . ... 684, 349 100. 0 7, 425, 906 100.0
Market share: .
Spalding. oo 105. 393 15.3 1,621, 258 21.8
Rawlings. - .o il 64, 651 0.4 841,028 11.3

Percentagewise, the share of all baseballs produced by each of the
eleven manufacturers was as follows:

1945
Lannom_____ . 10, 207,
Spalding. ... ... ... o o 15. 3¢,
de Beer_.___.. e 17. 99,
Wilson_.__ .. e 17. 5%,
MacGregor. ... ... . . 10, 267,
Rawlings. ... .. ... ... 0. 4%,
Tober_ .. ... . ... ... .. 1. 847
Hofran_.__. . . 516
Sealand . __ . . L 1.4
Harwood__._ ... I 1. 2%
Kennedy . . V19

! Less than.
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The above tabulation shows that in 1954 Spalding was the second-
largest producer of baseballs, with a total by value of 22.7% of
the industry’s production and a total by quantity of 16.5% thereof.
Rawlings was the sixth-largest producer, with a total by value of
13% and by quantity of 10.5% of the total production of the
industry. In 1955 Spalding’s share of the market declined approxi-
mately 1%, and Rawlings’ declined somewhat more, from a total
by value of 13% to 11.3%, and from a total production of 10.5%
to 94% Their combined total immediately preceding the merger
amounted to 83.1% by value and 24.7% by quantity of the industry’s
total production. Thus the merger had the effect of increasing
Spalding’s share of the market 11.3% by value and 9.4% by quan-
tity, so as to make the combined firms the largest producer of base-
balls in the athletic-goods industry. Obviously, this increase in
Spalding’s share of the market, although less than 10% by quantity
and only 11.3% by value, nevertheless is substantial. Whether this
substantial increase warrants the conclusion that it is attended by
a reasonable probability of a substantial lessening of competition
in the baseball market depends, however, in part on other factors.

The Commission. in its recent opinion in the matter of Brillo
Manufacturing Company. Ine., Docket 6557, stated :

We do not concur in the holding that a significant increase in a producer's
already substantial share of the market necessarily demonstrates likelihood of
statutorily forbidden effects in every distributional situation. * * *

In addition to the facts concerning market shares, likewise important ig
* x # the general competitive situation, the number of competitors and degree
of concentration prevailing in the industry.

In compliance with the above opinion, we must consider a num-
her of factors other than the increase in Spalding’s share of the
baseball market. Spalding is and has been for many years a leader
in the manufacture and sale of sport goods in general and baseballs
in particular. Spalding baseballs have been the official ball for the
two major leagues in professional baseball from their inception,
and Spalding is now under contract to supply those leagues with
their entire requirements of baseballs until 1966. In addition, in
1954 Spalding had adoption contracts with nine minor leagues. On
the other hand, Rawlings had no such major-leagne contracts, but
in 1954 it Aid have contracts with ten minor leagues. Wilson had
seven such contracts, and MacGregor had five.

Althongh the circumstance of Spalding’s leadership in high-priced
baseballs has given it a considerable competitive advantage i that
line of commerce, this advantage is not, however, an eflect of the
recent acquisition, but existed many years before that event. Fur-
thermore, it must be observed that while in 1954 Spalding and
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Rawlings together had 21 adoption contracts, in 1955 they had only
14, and in 1956, 16.

It must also be observed that, despite Spalding’s venerable age
and prestige in the industry, eleven companies are competing with
it in the manufacture and sale of baseballs, and in 1955 three of
these companies—Lannom, de Beer and Wilson—all surpassed
Spalding in point of production, producing, respectively, 19.2%,
17.9% and 17.5% of all baseballs manufactured in that year, against
Spalding’s 15.3%.

1t appears that the manufacture of baseballs is velatively simple,
involving mainly cutting, stitching and molding of leather, rubber
and cloth material, and, in the higher-quality baseballs, the winding
of yarn around a core. The record contains no clear evidence as
to the number of new companies recently entering into the field of
baseball manufacture, but it is clear that in 1955 at least one new
manufacturer entered that business. It further appears that com-
panies specializing in the manufacture of baseballs have found no
great. difficulty in surviving and competing with Spalding, since
two such companies, Lannon and de Beer, were the largest baseball
producers i the industry in both 1954 and 1955.

The record shows that only three acquisitions of baseball manu-
facturers have occurred in the athletic-goods industry since 1876.
One of these was the acquisition of Reach by Spalding as long
ago as 1885. Another was by MacGregor in 1937, and the third by
Rawlings in 1946. There 1s no evidence as to the competitive sig-
nificance or effect of any of these acquisitions. Certainly mergers
occurring at intervals of 52 and ‘18 years cannot reasonably be said
to establish a trend of mergers n the baseball-manufacturing
business.

The record contains no evidence of actual competitive mjury to
either large or small manufacturers which can in any wayv be con-
sidered an eflect of the merger in question. On the other hand, the
record does contains the testimony of Witness Goldsmith, Chairman
of the Board of Directors of MacGregor, who testified as follows:

Q. Directing your attention to these products which I have just mentioned,
that is to say, baseballs, softballs, footballs, basketballs, soccer balls, and
volley balls, has the acquisition by Spalding had any effect upon MacGregor
in its sale or ability to compete in those several items?

A. No.

Since the vavious non-quantitative factors which we have con-
sidered do not indicate the probability of a substantial lessening of
(1'011’1petiﬁon, i seems :1ppl'<>pl'i:lte to compare the quantitative in-
crease of Spalding’s production, resulting from ifs acquisition of
Rawlings, with the quantitative increase resulting from the acqui-
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sition in the Brillo case, supra, which the Commission regarded as
msuflicient alone to justify the issuance of an order of divestiture.
The acquisition in the Zrillo case combined with the largest pro-
ducer of industrial steel wool (29.1%) with the fourth-largest
producer (18.2%). In the present proceeding, Spalding, the second-
largest producer of baseballs in 1954, declined in 1955 to the position
of fourth-largest, and Rawlings declined, during that same period,
from sixth place with 10.5%, to sixth place with 9.4%. In the
Brillo case, after the acquisition, Brillo had a production share of
47.7%, and the next-largest producer had a production share of
only 19.19%. On the basis of our 1955 figures, Spalding and
Rawlings combined had a production of 24.1%, with the next-
largest producer having a production of 19.2%. After the Brillo
acquisition, there remained only seven compefing manufacturers of
industrial steel wool; while, after the Spalding acquisition of
Rawlings, there remained at least twelve strongly-competing manu-
facturers of baseballs. Thus it appears that any inference as to
competitive effect which can be drawn from quantitative data is
more favorable to Spalding in the instani case than it was to Brillo
in that proceeding.

All factors considered, we believe that the substantial, reliable and
probative evidence in the record does not indicate that the effect of
the acquisition of Rawlings by Spalding may be substantially to
lessen competition or tend to create a monopoly in the manufacture
and sale of baseballs.

2. Basketballs

The AGMA Reports of 1954 and 1955 contain data from eighteen
basketball-manufacturing companies. The competitive relationships,
from the standpoint of quantity produced, of these eighteen manu-
facturers to Rawlings and Spalding and o each other are as

follows:
Quantity Percent of Value Pereent of
(dozens) total total
1954
Total reported for the industry (AGMA)_____. 158, 958 100. 0 $6, 801, 889 100.0
Market share:
! "SS;IE;M ___________________________________ 9, 767 6.1 704,175 10.4
RawWhings. -ooooooeoc 2,972 1.9 418, 987 6.2
1955
Total reported for the industry (AGMA)______ 236,105 100.0 8,022, 886 100.0
darket share:
N e alding 10, 555 4.5 772,411 96
Rawlings._____ 3,120 1.3 429, 902 5.4

Percentagewise, the share of all basketballs produced by each of
the eighteen manufacturers was as follows:
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1954 1935

Voit_ o o __ 35. 19, 24. 29,
Sun Rubber________ . ._.. 21. 4G5 15. 69,
Seamless Rubber_ _____ . _____ 11. 99, 10. 3¢,
General Tire & Rubber______________________________ 9. 0% 6. 19,
Spalding_ . .. 6. 1% 4. 59,
Dubow_ ... 6. 19 4. 7%
MacGregor . - . 4. 567 2. 89,
Wilson and Ohio-Kentucky ecombined . ________________ 3.3 2.4,
Rawlings. .. ____.... 1. 99, 1. 39,
Hutchinson Bros_ _ . ___ . _________________._.._.. . 6% .29,
Reach . _____.___. L1, 119,
Kennedy . . ... _________. 1% 119,
Nocona . o 1,19,
Barr Rubber__ ________ ... ___.____ 18. 49,
Collette Mfg_ . ... 8.19,
Everlast___________.,__,;,________-___i ____________________ 16,
Bagle il ... . 9%

1 Less than.

The above tabulation shows that the four largest producers of
basketballs in 1954 were Voit, Sun Rubber, Seamless Rubber and
General Tire & Rubber, and in 1955, Voit, Barr Rubber, Sun Rub-
ber and Seamless Rubber, with Collette Mfg. and General Tire &
Rubber in the fifth and sixth places. Obviously none of the group
referred to by counsel supporting the complaint as the “Big Four”
are included. In 1954 the four largest manufacturers in point of
production manufactured 77.4% of the reported production of
basketballs in the industry, while in 1955 1t took the five largest
producers, a group which included neither Spalding nor Rawlings,
to manufacture 76.69¢ of the reported production. It should be
noted that in 1955 Barr Rubber and Collette Mfg., two companies
not reporting for the 1954 Census, accounted for 26.5% of the
reported production of basketballs. After the acquisition in ques-
tion, the combined Spalding-Rawlings production of 5.8% was
gseventh, while Wilson and MacGregor, the other two members of
the so-called “Big IFFour,” produced only 2.4% and 2.8z, respec-
tivelv. Spalding’s and Rawlings’ combined value share of the mar-
ket was, however, larger, amounting to 15%c.

The general competitive data, considering merger history, patents,
trademarks. and contracts with professional Jeagues and athletes,
reveals a healthy active, competitive market in the production and
sale of basketballs. These facts indicate that there will probably
be no substantial eflect on competition in this line of commerce as
a result of the merger of Spalding and Rawlings. Accordingly, we
must conclude that the substantial, reliable and probative evidence
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in the record does not indicate that the effect of the acquisition of
Rawlings by Spalding may be substantially to lessen competition or
tend to create a monopoly in the manufacture and sale of basketballs.

3. Footballs

The AGMA Reports of 1954 and 1955 contain data from nineteen
football manufacturers. The competitive relationships, from the
standpoint of quantity produced, of these nineteen manufacturers
to Rawlings and Spalding and to each other are as follows:

Quantity Percent of Value Percent of
(dozens) total tntal
18954
Total reported for the Industry (AGNA) ... 149, 753 100. 0 ¥4, 213, 466 100. 0
Market share:
Sprlding . oo . 11, 836 .9 615, 449 153
Rawlings________.__ 6,193 4.1 273,870 6.5
1955
Total reported for the Industry (AGMA)_ .. 306, 812 100.0 5,322,125 100.0
Market share: i
Spaldin R 10,810 35 616,777 11.5
Rawlings. ... 6, 545 2.1 TR, 86T 5.2

Percentagewise, the share of the reported production of footballs
produced by each of the nineteen manufacturers was as follows:

1954 1955
Wilson (combined with Ohio-Kentueky Mfg. Coy. oo . 20, 145 13. 4G,
Voit Rubber_ oo . 16. 0%, R 1%,
Sun Rubber_ Lo oo . 14. 595, 6.1
Dubow 10. 84 5 1%
Hutehinson Bros 9. 50 5. 09,
Spalding 799 3. 5%
MacGre i 2 56
Rawling= 2. 1%
Trio. oLl ... BB ...
General Tire & Rubber ... ... 1.
Seamless Rubber. oo ...
Kennedy_ . ...
Reach_ ...
NOCOMN L - ool
Collette. o 13
Yoverlast . 0. 44
Barr Rubber oLl ... 36, 8¢
Bagle. oLl ... 6%

The above tabulation shows that in 1954 Spalding was the sixth-
largest. producer of footballe, with a total by value of 15.39% of
the industry’s production, and a total by quantity of 7.99 thereof.

SOOLGH— 60— 74
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Rawlings was the eighth-largest producer, with a total by value of
6.5% and by quantity of 4.1% of the total reported football pro-
duction of the indusrty. In 1955, Spalding was the eighth-largest
producer of footballs, with a total by value of 11.5% of the industry’s
reported total, and a total by quantity of 8.59% thereof. Rawlings
was the tenth-largest producer, with a total by value of 5.2%% and
by quantity of 2.1% of the total reported football production of the
industry. 1In 1955 Spalding’s share of the market declined in
quantity by 4.49%, and in value by 38.8%. Their combined total
immediately preceding the merger amounted in value to 16.7%,
and in quantity to 5.6¢. Thus the merger had the effect of increas-
ing Spalding’s share of the football market by 5.2% in value and
by 2.1% in quantity, which made the combined firms the sixth-
largest in the industry in point of quantity produced. Barr Rubber
was first, with a total production of 36.86z; Collette was second
with a total of 13.79¢; Wilson, combined with Ohio-Kentucky Mfg.
Co., which it acquired in January of 1955, was third with 13.4%;
Voit Rubber, fourth with 8.1%; and Sun Rubber, fifth with 6.1%.
Dubow followed in seventh place with 5.1%.

It should be observed that the increase in Spalding’s share of the
football market resulting from the merger, which wag 52% by
value and 2.19 by quantity, etlected no overall change in its rela-
tive place in competition therein, the combined companies occupying
the sixth place—the position previously occupied in 1954 by Spalding
alone.

The record shows that in 1955 at least five manufacturers, namely,
Barr Rubber, Eagle, Elliott-Morris, Midwestern and Moneco, ap-
peared as new entries in the football-manutacturing field. It is also
interesting to note that Barr Rubber bectune, within the year, the
leading producer in point of quantity in the manufacture of
footballs. ‘

Concerning prior acquisitions, it seems that only one other acqui-
sition of a football manufacturer has occurred since 1876; Wilson
acquired Ohio-Kentucky Mfg. Co. in 1955. 1t should also be ob-
served that there is no indication that patents, trademarks, use of
athletes’ names, or contracts with athletic leagues, have had any
substantial effect on competition. Accordingly, we must conclude,
all factors considered, that the substantial, reliable and probative
evidence in the record does not show that the acquisition of Rawlings
by Spalding had any appreciable effect on competition, since
Spalding remained substantially in the same competitive position
after the acquisition as before.
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4. Softballs:

The AGMA Reports of 1954 and 1955 contain data from thirteen
softball manufacturers. The competitive relationships, from the
standpoint of quantity produced, of these thirteen manufacturers
to Rawlings and Spalding and to each other are as follows:

Quantity Percent. of Value Percent of
(dozens) total total
1954
Total reported for the Industry (AGMA)__.___ 323, 765 100.0 $3, 618, 900 100.0
Market share:
Spalding. .. 33,570 10. 4 410, 737 11.3 .
Rawlings .. 22,617 7.0 314, 597 8.7
1956
Total reported for the Industry (AGMA).._._. 338, 694 100.0 3,716,042 100.0
Market share:
SPAINg. e 32,003 9.4 387,810 10.4
RAaWIOES e e 19, 613 5.8 255,607 6.9

Percentagewise, the share of the reported production of softballs
produced by each of the thirteen manufacturers was as follows:

1954 1955
de Beer. ... 17.99%, 18. 49,
Lannom. .. __..___ 15.99%, 14. 79,
Voit ... 12, 2¢ 11. 89,
Spalding. ... 10.4% 9.49%
Wilson - - .. 10. 3% 11.7%
MacGregor. - .ol 9.3% 9.29%
Rawlings. .. _._..__ il 7.0% 5. 8%
Tober. .. ... 5.8% 6. 6%
Harwood. .. ... 4. 89, 519,
Sealand. .. ... 2.4% 1. 8%
Hofran. e 2. 1% 2. 69,
General Tire & Rubber__________ . ____.___.__ 1. 99 2. 89
Kennedy . . .. o_o-. 1.19% 119,

1 Less than.

The above tabulation shows that both Spalding’s and Rawlings’
share of the market in softballs declined substantially from 1954
to 1955 in terms of both value and quantity. During the same
period five companies—de Beer, Tober, Harwood, Hofran and Gen-
eral Tire & Rubber—substantially increased their respective shares
of the market in softballs. In 1954 Spalding was fourth in produc-
tion of softballs, and in 1955, fifth. In 1955 the combined firms of
Spalding and Rawlings produced 15.2% of all softball production
reported, which placed the combination in third place, barely ahead
of Lannom with 14.7%, and with at least ten and probably fourteen
other active competitors.
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There is no evidence of the number of companies who abandoned
the manufacture of softballs during these years. It appears from
the fact that in this line of commerce the small companies ave the
leading producers, that small companies have had no great difli-
culty in surviving, in continuing to compete, and even in exceeding
Spalding’s production in the softball market.

Only one acquisition of a softball manufacturer has occurred since
1876, the acquisition of Grady by Rawlings in 1946, and we believe
that one transaction does not constitute a trend.

There are no patents relating to softballs owned or licensed by
Spalding, Rawlings, Wilson or MacGregor. The competitive sig-
nificance of trademarks and trade names appears to be as favorable
to the smaller companies as to the large general-line manufacturers.
Spalding, Rawlings, Wilson and MacGregor have no contracts with
players for the use of their names on softballs. and no adoption
contracts with any softball leagnes. In fact, evidence on thig phase
of softhall competition is lacking.

In view of all the evidence, we must conclude that there is no
substantial, reliable, probative evidence in the record showing that
the acquisition of Rawlings by Spalding may lessen competition or
tend to create a monopoly in the manufacture and sale of softhalls.

5. Volley Balls:

The AGMA Reports of 1954 and 1955 contain data from fifteen
volley-ball manufacturers. The competitive relationships. from the
standpoint of quantity produced, of these fifteen manufacturers to
Rawlings and Spalding and to each other are as follows:

Quantity Pereent of Vilue Percent of
(dozens) total total
1964
{
Total reported for the Industry (AGMA) . ___.. 19, 383 100.0 $1.014.576 1 0. 0
Market share: .
Spalding . oo 1.601 8.3 au. (18 Ut
RAWTNER o 854 2.8 45, 438 5
1955 "
Total reported for the Industry (AGMAY ... 23.012 0.0 1, 131, 314 1‘ 100,
Market shure: !
’ Spalding . ..o 1,431 6.2 88,104 | 7.8
524 2.3 36,206 3.2

Rawlings oo

Percentagewise, the share of the reported production of volley
balls produced by each of the fourteen manufacturers was as follows:
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1954 1955

Voit Rubber_ __________________ . 43.19, 41. 69,
Seamless Rubber_ ______________________________ . __ 12. 69, 12. 99,
Wilson and Ohio-Kentueky . _________ . _______________ 12. 19, 11. 09,
General Tire & Rubber__. ____._____.__ . _____. 8. 7% 7.8%
Spalding_.._____ ... 8.3% 6.2%
MaceGregor. - oo ... 6. 19, 4. 7%
Rawlings. ... . 2. 89, 2.3%
Sun Rubber. ... ... 2.7% 4. 1%
Dubow. _________ 2.09, 1.39,
Reach___ . ______ 7% .69,
Kennmedy. ... ... ... . 6% 1.0%
Hutehinson Bros. . ... . _______. . .29 .89,
Noeona. - - ..l . 5%
Collette. - ___ ... 5.29,

The above tabulation shows that in both 1954 and 1955 the four
largest producers of volley balls were Voit, Seamless Rubber, Wilson
and General Tire & Rubber. Voit led in 1954 with a production of
43.1% and in 1955 with 41.6%. In 1954 Spalding, with 8.3% of
production, was in fifth place, and in 1955, with only 6.2% Spalding
was still in fifth place, while Rawlings was in seventh place with
2.3%. The combined production of Spalding and Rawlings in 1955
gave them a proportion or market share of 8.5%, a total of only
two-tenths of a percent above Spalding’s production for 1954.

The above facts, when considered in the light of the evidence
concerning entry and survival in the market, merger history, patents,
trademarks, contracts and other related factors, indicate active com-
petition in the manufacture and sale of volley balls. Accordingly,
we must conclnde that the acquisition of Rawlings by Spalding had
no appreciable effect npon competition in this line of commerce.

6. Soccer Balls:

The AGMA Reports of 1954 and 1955 contain data from fourteen
soccer-ball manufacturers. The competitive relationships, from the
standpoint of quantity produced, of these thirteen manufacturers to
Rawlings and Spalding and to each other are as follows:

T i
Quantity Percent of Value Percent of
(dozens) total total
1954
Total reported for the Industry (AGN AL, ... I 11,247 100. 0 #0181, 018 100.0
Market share: _
Spadding. ... 675 6.0 48, 002 7.0
WaWhines oo, 117 1.0 9.734 1.4
1955 i
i
Total reported fov the Indusiry (AGNAY _. .. ! 13, 104 100.0 760,419 100. 0
Marke: share:
Spelding oo S 533 6.5 56, 756 75
Rowlings. oo o ... 168 1.3 14,107 1Ly
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Percentagewise, the share of the reported production of soccer
balls produced by each of the thirteen manufacturers was as follows:

1954 1955
Voit Rubber_ ___________________________ e 51.79% 50. 7%
Seamless Rubber_ _ __ _____________ o _______ 11. 19, 11. 69,
General Tire & Rubber_____________________________. 9.9% 8. 49
Wilson and Ohio-Kentueky _ .. ______________________. 7.5% 4, 89,
Spalding. L ______. 6.0% 6. 5%
MacGregor. ... 1. 7% 3.0%
Sun Rubber_____ . o ._._. 4. 19, 5. 7%
Dubow.__ ... 2.0% . 9%
Kennedy._ ... _______________. e 1.3% 1. 89,
Rawlings . .. e 1.09, 1.3%
Hutehinson Bros. - o __ o ___._. .89, 1.49%
Nocona . - i 1%
Collette . il 3.8%,

The above tabulation shows that the combined production of the
fourteen manufacturers of soccer balls reporting to AGMA amounted
to only $681,018 in 1954 and only $760,419 in 1955. In terms of
quantity, the four largest producers in 1954 were, in order of
production, Voit, Seamless Rubber, General Tire & Rubber, and
Wilson. In 1955 Wilson’s place was taken by Spalding: In both
of these years, however, Voit led the market production with 51.7%
and 50.7%, respectively. Ten manufacturers, including both Spald-
ing and Rawlings, accounted for only 29.3% of the reported 1955
production. Thus the acquisition of Rawlings by Spalding had
no effect upon the lead held by the first three producers in 1955,
who accounted for 70.7% of that year’s production. The combined
production of Spalding and Rawlings in 1955 was only 7.8%,
leaving them in fourth place. There appears to be no evidence in
the record to show that the slight quantitative gain accruing to
Spalding as a result of its acquisition of Rawlings indicates a trend
by Spalding toward a monopoly, or a substantial lessening of com-
petition in the sale of soccer balls.

Lines of Commerce Sold By Both Spalding and Rawlings,
But Not Manufactured By Both

In addition to the six lines of commerce analyzed in the pre-
ceding section, which are manufactured and sold by both Spalding
and Rawlings, counsel supporting the complaint lists thirteen addi-
tional lines of commerce as relevant to this proceeding, which are
sold by both Spalding and Rawlings, but which are not manufac-
tured by both. These lines are as follows:

1. Golf clubs (iron);
2. Golf clubs (wood) ;
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. Golf balls;

. Baseball gloves;

. Basemen’s mitts;

. Catchers’ mitts;

Football helmets;

. Football shoulder pads;

. Football hip and kidney pads;
10. Tennis balls;
11. Tennis-racket frames;
12. Strung tennis rackets; and
13. Badminton rackets.

We believe that a detailed analysis of each of these lines of com-
merce would unduly lengthen this opinion without contributing sub-
stantially to the ultimate adjudication of this proceeding. This
appears to be true|because the record presents, as to these lines,
no evidence which jcould reasonably be interpreted as indicating
that the merger has affected competition, with the possible excep-
tion of two lines, namely, gloves and mitts. We ave, therefore,
confining our discussion to baseball gloves and mitts, the only lines
concerning which counsel supporting the complaint has sought to
show a specific post-acquisition effect on competition. As to these
two lines, he argues that “* * * by the acquisition of Rawlings
respondent has been virtually eliminated as a purchaser of gloves
and mitts from other manufacturers for resale under respondent’s
trade names and trademarks.”

In order to substantiate the above statement, counsel supporting
the complaint points to three factors, as follows:

1. That Spalding’s purchases of gloves and mitts from Wilson
and MacGregor declined substantially after the acquisition;

2. That Spalding’s purchases of gloves and mitts from three small
manufacturers, namely, Kennedy, Stall & Dean Mfg. Co., and Frank-
Iin Mfg. Co., declined substantially after the acquisition; and

3. That Spalding’s purchases from Rawlings increased substan-
tially from 1954 to 1955.

First, counsel supporting the complaint, in what appears to be
an eflort to show competitive injury to Wilson and MacGregor,
requests factual findings based upon the purchase records of Spald-
ing from those companies from 1954 to 1956 and beyond. Counsel
for the respondent states, without questioning their accuracy, that
the 1954 figures relied upon by counsel supporting the complaint
are based upon Respondent’s reply to a Commission questionnaire
which is not in evidence. Since. however, the accuracy of the 1954
figures cited is in effect admitted by counsel for the Respondent and

O O W o >
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quoted by him, no serious problem arises concerning them. Figures
recognized as correct by both counsel show that Wilson was Spald-
ing’s largest supplier of gloves and mitts in 1954; the second-largest
in 1955 and 1956. TFurthermore, Witness Bowman, president of
Wilson, testified that Spalding ceased its purchases of gloves and
mitts from his company following 1956. Respondent’s purchases
of gloves and mitts from MacGregor is shown to have fluctuated
from year to year. A representative of each of those two large
general-line companies testified in this proceeding at length, and
neither suggested that his company had been adversely affected by
the acquisition in question. In fact, the representative of Mac-
Gregor, the Chairman of its Board, testified that as to the six lines
of commerce manufactured by both Spalding and Rawlings, his
company had not been affected by the acquisition. His testimony
in no wise indicates that his company had been adversely affected
as to any other line of commerce, and it is reasonable to assume,
therefore, that no such effect existed. Thus, we must conclude
that these two companies, the first and fourth in point of general
production in the industry, were not substantially aflected by Spald-
Ing’s acquisition of Rawlings.

Second, concerning the small companies referred to above by
counsel, it is clear that Spalding’s purchases from them have sub-
stantially declined. At the same time, it must be observed that
Spalding’s purchases from Royal in 1955, the first vear Spalding
bought from that company, totaled $74,184.00, and in 1956 such
purchases rose to $220,730.09. It must be further observed that
in 1954 Spalding’s total purchases of gloves and mitts were $732,-
812.35, and in 1955, §1,144,703.00. These latter figures decreased
in 1956 to §675,879.05. Thus, in the year subsequent to the acquisi-
tion, Spalding’s purchases of gloves and mitts declined by only
£56.953.00. What changes in Spalding’s purchases may have occurred
in subsgequent. vears 1s not <hown by any evidence in the record.

Third, while it 1s a fact that Spalding purchased more from
Rawlings in 1955 than in 1954, this increase cannot reasonably be
attributed to Spalding’s acquisition of Rawlings, since that acquisi-
tion did not take place until in December of 1955.

When we consider that Spalding had the right {o hunt and
choose its own suppliers; that the two principal companies whose
sales to Spalding in these lines of commerce declined were Wilson
and MacGregor, who are the largest companies in the industry
and whose representatives were not questioned as to whether their
companies had been adversely aflected by the acquisition; and the
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further fact that Spalding’s overall decrease in the purchase of
gloves and mitts from 1955, preceding the merger, to 1956, follow-
ing the merger, was very slight, amounting to only $56,933.00, we
must conclude that the merger in question has not had the effect
of lessening competition nor tending to create a monopoly in the
lines of commerce here under consideration.

CONCLUSIONS

Because of all the facts and reasons stated herein, we are of
the opinion that the evidence fails to establish that the effect of the
acquisition of Rawlings by Spalding may be substantially to lessen
competition, or to tend to create a monopoly, in violation of §7
of the Clayton Act. Accordingly,

1t is ordered, That the complaint herein be, and the same hereby
is, dismissed.

OPINION OF THE COMMISSION

By Secresr, Commissioner:

The complaint in this matter charges respondent, A. G. Spalding
& Bros,, Inc., with violating Section 7 of the Clayton Act (15 U.S.C.
§18), as amended, by acquiring Rawlings Manufacturing Company,
a corporation. The hearing examiner held in his initial decision
that the evidence failed to establish that Section 7 had been violated
and ordered that the complaint be dismissed. The matter is now
before the Commission on the appeal of counsel supporting the
complaint. from this decision. The primary issues raised by the
appeal relate to the hearing examiner's rulings concerning “lines
of commerce” and to his holding with respect to the competitive
eflects of the merger.

Respondent, A. G. Spalding & Bros., Inc., a corporation (herein-
after referred to as Spalding or as respondent), is engaged in the
manufacture and sale of a general line of athletic goods. Its full
line of products consists of some 1,100 different articles, the most
important being equipment used in major spectator sports such as
baseball, football, basketball, boxing and golf. Spalding manufac-
tures many of these products but aleo purchases a substantial num-
ber from other producers. It ranks as one of the largest firms in
the athletic goods industry, and prior to the merger its sales were
second only to those of Wilson Athletic Goods Manufacturing Co.,
Inc. In 1955 its total assets were $16,665.299, and its sales of
finished athletic products amounted to $23,200,737.

Prior to December 8, 1955, Rawlings Manufacturing Company



1156 FEDERAL TRADE COMMISSION DECISIONS
Opinion 56 F.O.C.

(sometimes hereinafter referred to as Rawlings) was a Missouri
corporation with its office and principal place of business in St.
Louis, Missouri. It was also engaged in the manufacture and sale
of a general line of athletic products, manufacturing the majority
of them and purchasing the remainder from other producers. It
was one of the leading firms in the athletic goods industry, selling
nationally through sales offices and wholesale distribution depots
in Los Angeles, California, Chicago, Illinois, and St. Louis, Mis-
souri. In 1955 its total assets were approsimately $6,500.000 and
its net sales were $11,209,825.

On December 8, 1955, Spalding acquired all of the capital stock
of Rawlings for approximately $5,698,000. On December 9, 1955,
the corporation, Rawlings Manufacturing Company, was liquidated
and dissolved, and Spalding succeeded to all of its assets including
all of the capital stock of Rawlings’ wholly owned subsidiary,
Rawlings Sporting Goods Company. Spalding has since operated
the acquired company as the Rawlings Division of Spalding, using
the name “Rawlings Manufacturing Company.” Tt did not dissolve
Rawlings Sporting Goods Company and has operated this corpora-
tion as the sales company for merchandise bearing the Rawlings’
trade-mark. The integration of Rawlings' facilities with those of
Spalding is controlled by stipulation between counsel supporting
the complaint and counsel for respondent. Respondent has agreed,
in substance, to maintain the pre-merger status of Rawlings and
to make no changes therein without advance notice to the Commis-
sion.

Prior to the merger, Wilson Athletic Goods Manufacturing Co.,
Inc., Spalding, MacGregor Sport Products, Inc., and Rawlings,
in that order, were the principal producers of athletic products
in the United States and were the only members of the industry
which sold a general line of these products. A few firms, such as
Kennedy Sporting Goods Manufacturing Company, Hutchinson
Brothers Leather Co., Dubow Manufacturing Company, Inc., George
A. Reach Company, and Stall and Dean Mannfacturing Company,
produce and sell a partial line of athletic goods, but the great
majority of companies in this industry manufacture and sell only
a single product or a single line of products. The total number
of firms engaged in the production of athletic goods is approxi-
mately 200. The trade association for this indnstry, The Athletic
Goods Manufacturing Association (hereinafter referred to as
AGMA). was organized prior {o 1925 and its membership includes
the principal manufacturers of the aforementioned products.
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The hearing examiner found that each of nineteen major products
of the athletic goods industry constitutes a separate line of com-
merce within the meaning of Section 7 of the Clayton Act,! and
his findings with respect to the competitive effects of the acquisi-
tion of Rawlings by Spalding were based solely on a study of
certain of these product lines. It is the position of counsel sup-
porting the complaint, however, that there are separate and distinct
lines of commerce within many of the product lines and that the
hearing examiner erred in failing to consider the impact of the
merger on competition in these more narrow lines.

After World War IT the AGMA, in order to assist industry
members in obtaining raw material allocations in times of war or
national emergency, initiated a census program to determine the
total volume of athletic goods produced by the industry. Begin-
ning with the year 1949 and continuing through 1954, all known
manufacturers of athletic products were requested to report their
annual sales of some 43 specified items, on both a quantity and
value basis. The compilations of these individual reports, showing
total ‘annnal prodnction of each item, were prepared by the ac-
counting firm of Ernst and Ernst and were published and dissemi-
nated by the AGMA. They are known as the AGMA Census Re-
ports or Census Surveys. Individual company reports were also
prepared for the year 1955 but were not tabulated by Ernst and
Ernst.  Although only about 40 percent of the members of the
industry filed production reports in 1954 and 1955, these participat-
ing firms accounted for approximately 90 percent of the total volume
of athletic goods produced in the industry for those years.

The AGMA Census Reports show, by units and dollars, industry
sales of athletic goods produced by reporting manufacturers by
products, with breakdowns by price categories for many of such
products. For example, manufacturers participating in the 1955
Census reported the quantity and value of leather covered softballs
sold in the following price ranges: Up to $9.00 per dozen, $9.01
to $16.75 per dozen, and over $16.75 per dozen; leather footballs
In price ranges of up to $48 per dozen, $48.01 to $89.99 per dozen,
and §90.00 and over per dozen; boxing gloves in price ranges of up

1 Golf clubs (irons); Golf clubs (wood); Golf balls; Baseballs; Softballs; Baseball
gloves; Basemen's mitts; Catchers’ mitts: Soccer balls; Volley balls: Footballs; Foot-
ball helmets; Football shoulder pads; Football hip and kidney pads; Basketballs; Ten-

nis balls; Tennis racket frames; Strung tennls rackets; and Badminton rackets (frames
and strung rackets).
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to $60 per dozen (sets of 4), $60.01 to $102.00 per dozen, and
$102.01 and up per dozen.

It is the contention of counsel supporting the complaint that the
AGMA Census Report price categories were designed by the manu-
facturers themselves through the AGMA Census Report Committee
to delineate differing physical characteristics, markets, prices, and
end-uses with respect to all of the athletic products for which such
price categories had been established. He argues in this connection
that the products in each of the price categories are sufficiently
different and distinct from those in any other price category within
the same product line to constitute each group of products so classi-
fied a separate line of commerce for the purpose of this proceeding.
To support this position, he relies primarily on the testimony of
two former members of the AGMA Census Report Committee and
the testimony of the Executive Secretary of the AGMA.

According to the testimony of Mr. George J. Herrmann, Execu-
tive Secretary of the AGMA, the price categories in question were
designed “to particularly find out the market for various types
of equipment, the volume that would be in various price classifica-
tions.” He further stated that “the price would govern whether it
was the better quality or whether it might have been in the toy
classifieation, or whether it would be high quality equipment.”

Mr. Fred J. Dowman, President of Wilson, testified to the effect
that price categories reflect the quality of raw materials and work-
manship that go into the manufacture of a product and that these
categories or classifications have been utilized by the AGMA in
place of specifications for different grades within a product line.

My, Philip H. Goldsmith, Chairman of the Board of MacGregor,
stated that the best method of classifying industry products on the
basis of quality is by price categories. Using baseballs as an illus-
tration and referring to the 1950 AGMA Census, Mr. Goldsmith
testified that the price category of “Up to £9.00” was selected be-
cauge it was a known fact that any baseball that sold for under
£9.00 a dozen could not be a varn-wound ball, and that baseballs -
i this category “were of an inferior nature that would not be used
in league games or in regular competition games.” The next
price category, “30.01 to £16.80,” according to Mr. Goldsmith, “took
in all the plavable balls that the kids would use, the amateurs, the
small leagues, and so forth.” He further testified that the “$16.80
and up” bracket included the official top hall since such a ball
could not be made for less than $16.80 per dozen.

Mr. Bowman described the Wilson American Player line of prod-
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ucts as “juvenile line of equipment sold for Christmas selling, in-
cluding lower priced footballs, basketballs, shoulder pads, basket-
ball goals, bat and ball sets, youth boxing gloves and striking bags,
equipment of that type sold mostly to the toy departments” He
also stated that this line of products “‘goes to the younger children
who are not yet old enough * * * to participate in the games and
use regular equipment.”

Mr. Herrmann also testified that “the reason for the classification
particularly as to rubber athletic goods was so designed as I under-
stand it so that anything that may be in the toy classification
would not be confused with that which was in the regular official
size of equipment.”

‘We think it clear from this testimony that in each of the various
product lines for which AGMA price categories were established
there is a separate line of low priced items which is not sold in
competition with other items in the same product line. These low
priced items may properly be classified as toys or as products not
suitable for use in organized competitive games. Other items within
the same product line are of higher quality, more durable and are
designed for use in regular competition by both professional and
amateur teams and players. The products in each of these categories
are physically distinct from those in the other; they are different in
quality and price, as well as in the purpose for which they are made
and used. There can be no doubt that these two categories within
the various product lines can be distinguished competitively from
each other and that they constitute separate and distinet lines of
commerce within the meaning of Section 7.

Using baseballs as an example, the uncontradicted testimony of
the witness Goldsmith establishes that there are suflicient differences
between baseballs selling for under $9.00 a dozen and those selling
for more than $9.00 a dozen to constitute them separate lines of
commerce. One is yarn-wound; the other is not. One is suitable for
use in organized competitive play; the other is not. They are of
different quality, are sold at different prices, and have different
end-uges and different markets. The market for the higher priced
baseballs consists of major and minor league teams, semi-profes-

"gional and amateur teams, colleges and high schools, and all others
who use basepalls in organized games. The low priced baseballs
are not suitable for use by customers who make up this market and
for that reason cannot be considered to be competitive with the
higher priced baseballs.

Counsel supporting the complaint contends that there are three
separate lines of commerce within the baseball product line. The
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first, or low priced line, includes baseballs selling for under $9.00
a dozen. The second, or medium priced line, includes baseballs
in the $9.01 to $16.80 category. This line consists of baseballs used
primarily by juveniles in organized competition. The third, or high
priced line, includes baseballs selling for more than $16.80 a dozen.
This line is used primarily by professional leagues, colleges, and
others who require a top quality baseball.

He has also proposed similar lines for other products such as
footballs, basketballs and boxing gloves. While we agree that the
record supports his contention that there are separate and distinet
markets for low, medium and high priced items within each of
several product lines, we are of the opinion that for the purpose
of this proceeding it will be necessary to consider only the lower
priced and higher priced lines as indicated above.

Counsel supporting the complaint also contends that the athletic
goods industry as a whole constitutes a line of commerce within
the meaning of Section 7 of the Clayton Act. We believe the
record fully supports this contention. The testimony of AGMA
officials establishes that the principal products of this industry are
those listed in the AGMA Census Reports. These products are
manufactured and sold by Spalding and formerly had been manu-
factured and sold by Rawlings. They are products which are re-
quired to be used in established and well-recognized athletic games.
They have peculiar characteristics and end-uses for which there
are no substitutes; they are distincet from the products of other in-
dustries; and are sold in a recognized market with its own com-
petitive standards. See United States v. Bethlehem Steel Corpora-
tion, 168 F. Supp. 576 (1958). Moreover, the athletic goods in-
dustry is recognized by its members and by its trade association as
a separate and distinct mdustry. It is our opinion, therefore, that
the industry itself is a relevant market within which to measure
the impact of the merger.

Section of the Country

The hearing examiner held that the relevant geographical area
to be considered for the purpose of determining the effects of the
acquisition on competition is the entire United States. e agree
with this conclusion. The record establishes that both Spalding
and Rawlings distributed their products throughout the United
States and that purchasers of such products arve located in all sec-
tions of the country. Moreover, competing manufacturers and
sellers of athletic goods are located throughout the United States.
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The adoption of the United States as the appropriate geographical
market does not implicitly assume that Spalding and Rawlings
directly competed for every sale they made, as contended by re-
spondent, nor does it assume that these two firms were equally
strong factors in competition in every section of the country. Under
Section 7, “section of the country” may include any market area in
which the acquired and acquiring firms do business and may cover
potential, as well as actual, competition. Pillsbury Mills, Ine.,
50 F.T.C. 555 (1953). As stated by the Court in United States v.
Bethlehem Steel Corporation, supra:

-

* * % section 7T is intended to protect buyers as well as competing sellers.
Therefore, section of the country must be determined with respect to both
buyers and sellers. The determination must be made on the basis of not only
where the companies have in the past made sales, but also on the basis of
wiere potentially they could make sales and where buyers could reasonably
turn to them as alternative substantial sources of supply.

Competitive Effect of the Acquisition

The final question presented in this appeal is whether the eflect
of the acquisition of Rawlings by respondent may substantially
lessen competition or tend to create a monopoly in any of the
relevant lines of commerce in the relevant section of the country.
In making this determination, we are not required to find an actual
lessening of competition resulting from the acquisition. The test
1s whether there is a reasonable probability that the merger will
substantially lessen competition or tend to create a monopoly.
veynolds Metals Company, Docket 7009 (1960); United States v.
Bethlehem Steel Corporation, supra,; Crown Zellerbach Corporation,
Docket 6810 (1957); United States v. E. I. du Pont de Nemours,
353 U.S. 586 (1957).

The hearing examiner’s findings with respect to the competitive
efflect of the merger were based primarily on an analysis of the
following product lines: baseballs, basketballs, footballs, softballs,
volley balls, soccer balls, and baseball gloves and mitts. He con-
cluded from this analysis that the evidence failed to establish that
the effect of the acquisition may be substantially to lessen competi-
tion or tend to create a monopoly in violation of Section 7.

We will consider first the discussion in the initial decision of the
competitive effect of the merger on the manufacture and sale of
baseballe. Using the quantity of baseballs produced as the basis for
his computation, the hearing examiner found the market shares of
all manufacturers participating in the 1954-1955 AGMA Census
Survey to be as follows:
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1954 1955

Lannom . . L ____.. 18. 8% 19. 29,
Spalding._ ... 16. 5% 15. 3%
de Beer_ - ... 16. 2% 17. 9%
Wilson . e ___.. 16. 1% 17.59,
MaceGregor . - .. 10. 99, 10. 29,
Rawlings . .- . ... 10. 5%, 9.4%
Tober . e 3. 9% 4. 8%
Hofran._ . ... 3.8% 3.19
Sealand _ - - e .. 1.7% 1.49
Harwood - .. ... 1. 59 1. 29,
Kennedy - oo 119% 11%

1 Less than,

Relying solely on the data relating to the number of items pro-
duced, he found that in 1955 three firms, Lannom, de Beer and
Wilson, surpassed Spalding in point of production by producing,
respectively, 19.2%, 17.9% and 17.5% of all baseballs manufactured
against Spalding 15.3%. This finding is somewhat misleading, how-
ever, since it ignores completely the value of the respective market
shares. On a value basis, Spalding’s share of the market was 21.8%
as opposed to 11.6% for de Beer and 10.7% for Lannom. Nor
does the above finding support the hearing examiner’s conclusion
that manufacturers of baseballs have found no difficulty in com-
peting with Spalding. In this connection, the great majority of the
baseballs produced by Lannom and de Beer were in the low priced
category, while the total value of their combined production of
higher priced baseballs was less than half the value of Spalding’s
production in that category.

A comparison of the market shares of the companies reporting
in the 19541955 AGMA Census Survey, based on the value of
all baseballs produced, is shown in the following table:

1934 1955
Wilson . oo il 21.39% 22, 9%,
Spalding_ ... 22.79% 21. 89,
MacGregor_ - _ . ... 14. 09, 13. 8%
de Beer_ oo ... 10. 6% 11. 6%
Rawlings - oo . 13. 0% 11. 35,
Lannome_ ... .._... 10. 4% 10. 7%,
Tober_ . ... 2.1% 2.6%
Hofran ... 2.69% 2,20,
Harwood . ... 1.8% 1.6%
Senland . - ... 1. 1% 1.49,
Kennedy . - ... 1%

Prior to .the acquisition, six firms accounted for over 90% of
the production of all baseballs on a value basis. The merger
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brought together the second and fifth ranking producers to make
Spalding the largest producer in the industry with a market share
of 24.7% on a quantity basis and 33.1% on a value basis. The
hearing examiner recognized that Spalding’s share of the market
was Increased substantially by the acquisition. He also noted that
prior to the merger Spalding had been a leader in the manufacture
and sale of baseballs. He failed to attach any significance, how-
ever, to the substantial increase in Spalding’s market share in this
line of commerce or to the fact that Spalding had eliminated a major
competitor. Nor did he comment on the high degree of concentra-
tion in this line of commerce.

Although it is not entirely clear from the initial decision, the
hearing examiner apparently concluded that a new entrant in this
~field would have no difficulty competing with respondent. This
conclusion, however, is not supported by the record, nor is the
specific finding that the manufacture of higher quality baseballs
is relatively simple. Moreover, in reaching the conclusion that there
was no reasonable probability of a substantial lessening of competi-
tion in this line of commerce, the hearing examiner was unduly
mflnenced by the statement of the witness Goldsmith that Mac-
Gregor had not been injured by the merger. Even assuming Mac-
Gregor was not injured, there are many other competitors in this
field and we find that there is probability of injury as to competi-
tion generally. Nor does his comparison of the quantitative increase
of Spalding’s production with that resulting from the merger in
the Brillo case?® support his conclusion with respect to the com-
petitive effect of the acquisition.

A somewhat similar but less comprehensive study has been made
by the hearing examiner with respect to the effect of the acquisi-
tion on other product lines. Each of these products, except volley
balls and soccer balls, was also broken down by price categories in
the AGMA Survey. As in the case of baseballs, the hearing ex-
aminer in evalnating the effect of the merger on competition failed
to recognize that there are separate and distinct markets for
different lines of products within each of these product lines. He
also compounded this error by emphasizing the number of items
produced rather than the value of such items in comparing the
éompetitive positions of Spalding and Rawlings with other manu-
facturers in the industry. As a result, his comparisons, in many
instances, do not reflect the true competitive relationship existing
among these companies.

2 Britlo Manufacturing Company, Inc.. Docket GH5T (1058,

-1
)

599869—62
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One of the most significant points in the entire record is that
Spalding and Rawlings were engaged primarily in the production
and sale of athletic goods in the higher priced, higher quality line.
It is, therefore, within this higher quality line of the various prod-
uct lines that an appraisal of the competitive effect of the merger
should properly be made. The manufacture and sale of the low
price line of athletic products involves an entirely different market
and may be completely disregarded in making this appraisal.

Prior to the acquisition, Spalding, Rawlings, Wilson, and Mac-
Gregor were the only firms engaged in the production and sale of a
general line of athletic products. On the basis of the AGMA
Census Reports, these four firms accounted for approximately 50
percent of the total industry production and sales in 1954 and 46.4
percent in 1955. The next fifteen firms, ranging fifth through
nineteenth, accounted for 34.7 percent of the total production and
the remaining fifty-six companies participating in the survey ac-
counted for only 18.9 percent of the total.

The merger brought together the second and fourth largest com-
panies with market shares of 12.5 percent and 6 percent, respec-
tively, and placed Spalding in a leading position in the industry.
Almost 50 percent of the total industry production was then con-
centrated in three firms, Spalding, Wilson, and MacGregor. After
the merger, Spalding’s sales were more than four times that of the
fifth ranking firm, W. J. Voit Rubber Corporation, and five times
that of the sixth ranking firm, Acushnet Process Sales Co. None
of the other firms accounted for as much as 4 percent of the total
mdustry sales.

Although a comparison of the production and sales of athletic
products by members of the industry reveals the dominant posi-
tions held by Spalding-Rawlings, Wilson and MacGregor, it never-
theless tends to magnify the degree of real competition existing be-
tween these firms and other members of the industry. Spalding-
Rawlings, Wilson and MacGregor are engaged primarily in the
production and sale of higher quality items in each of the product
lines. Many of the smaller firms, on the other hand, are engaged
almost exclusively in the manufacture and sale of goods in the lower
quality line and consequently are not significant factors in that
area of competition where Spalding and the other general line
firms are predominant.

As stated above, Rawlings was one of four general line firms
in the athletic goods industry. It sold 29 of the major products in
competition with Spalding, 18 of which it manufactured. In addi-
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tion to being able to compete with Spalding on a general line basis,
Rawlings also had comparable distribution facilities, a well-known
trade name, and the financial resources to compete successfully with
Spalding in national advertising, research and development, exclu-
sive adoption contracts with professional leagues and teams, en-
dorsement contracts with established athletes, and in all other re-
spects. Of particular significance in this connection is that im-
mediately prior to the merger, Rawlings was experiencing a period
of rapid growth and expansion. From 1953 to 1955, its total assets
increased by 22% and its net worth increased 25%.

The immediate effect of the acquisition, therefore, was the elimina-
tion of a substantial competitive factor in the production and sale
of athletic goods, leaving the general line concerns, Wilson and
MacGregor, as the enly firms having the capacity to compete on
equal terms with Spalding. The absorption of Rawlings’ share of
the market greatly increased the concentration in the hands of these
three firms, particularly in the higher priced, higher quality line
of merchandise. Three firms instead of four now control approxi-
mately 50% of the market for all athletic goods and considerably
more than 50% of the market for higher quality products.

The possibility of another firm replacing Rawlings as a strong
competitive factor in the industry is exceedingly remote. The
record shows that it is not only difficult for smaller firms to grow
in this industry, it is also difficult for them to survive. According
to the uncontradicted testimony of the witness Goldsmith, the
industry’s mortality rate is high. A number of companies handling
a partial line of athletic products have gone out of business but
the highest mortality has been among the smaller, single line firms.
Not since 1910, when Wilson was organized, has any firm risen to
the status held by Rawlings at the time of the merger. It is noted
in this connection that in reaching the competitive level of the older
general line firms, Wilson acquired six manufacturers and five dis-
tributors of athletic equipment.

As previously stated, separate and distinct markets are involved
in the manufacture and sale of lower quality athletic products and
in the manufacture and sale of the higher quality products. It is
in the latter market that an analysis of the competitive impact of
the merger should properly be made. Computed on both a value
and quantity basis, the market shares of the various AGMA re-
porting companies in the production and sale of higher quality
baseballs (selling for more than $9.00 a dozen) for the year 1955
was as follows:

=



1166 FEDERAL TRADE COMMISSION DECISIONS

Opinion 56 F.T.C.
Dollar value Quantity

1955 955
Wilson - - 26. 9 26. 0
Spalding. . 26. 5 24.0
MaceGregor - -« oo . 16.1 14. 7
Rawlings_ . ... 13. 9 15. 3
JodeBeer_ ... 7.1 85
Lannom. . 5. 4 6. 6
Harwood. . . 1.9 2.1
Sealand._ _ ... 1.6 2.1
Tober. e 0.6 0.7

Kennedy _ - .. ) O]

1 Less than 1 percent.

In 1955 baseballs selling for more than $9.00 a dozen comprised
76.8 percent of the total sales value of all baseballs produced.
Four firms, Spalding, Wilson, MacGregor and Rawlings, accounted
for 83.4 percent of the industry total in this line. Wilson was the
largest producer with a market share of 26.9 percent, Spalding was
second with 26.5 percent, MacGregor was third with 16.1 percent
and Rawlings was fourth with 13.9 percent. The high degree of
concentration already existing in this product market was further
increased by the merger. Spalding’s market share increased to 40.4
percent of the industry total and one of its three major competitors
was eliminated.

In considering the various competitive factors involved in the
manufacture and distribution of higher quality baseballs, it appears
extremely doubtful that Spalding’s leadership in this line of com-
merce will be seriously challenged in the foreseeable future or that
any change can be anticipated in the oligopolistic situation existing
in this market. In addition to the competitive advantage of being
general line distributors, Spalding, Rawlings, Wilson and Mac-
Gregor, over a period of many years have established reputations
for quality resulting in consumer acceptance of their baseballs far
surpassing that of any competitor. As found by the hearing ex-
aminer, Spalding’s baseballs have been the official baseball for
the two major leagues from their inception, and Spalding is now
under contract to supply both leagues with their entire require-
ments of baseballs until 1966. That Spalding recognizes that the
exclusive use of its baseballs by the major Jeagues greatly enhances
the prestige and consumer acceptability of the trade names “Reach”
and “Spalding” is attested to by the fact that these baseballs which
are ordinarily sold to dealers at $21.60 a dozen are sold for $3.74
a dozen to the American League and $4.48 to the National League.
Similar adoption contracts with the minor leagues are also im-
portant factors from the standpoint of advertising and promotion
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of baseballs. In 1954 Spalding, Rawlings, Wilson and MacGregor
had exclusive contracts to supply baseballs to 82 of the 36 minor
leagues then in existence. In 1955 Spalding and Rawlings together
had 14 such contracts and in 1956 they had 16.

Other factors which have contributed greatly to the lead en-
joyed by the general line firms are endorsement contracts with star
athletes, national advertising, patents, and facilities and resources
for research and development. These advantages, together with the
exclusive adoption contracts, have created formidable barriers to
effective competition from new entrants in the field or from firms
now in existence.

Similar barriers also exist in the manufacture and sale of the
higher priced lines in other major product lines. In these lines,
as in the higher quality baseball line, a relatively few firms, in-
cluding Spalding and Rawlings, have accounted for most of the
industry’s production and sales. The following illustrations are
based on the AGMA Census Reports:

Basketballs: In 1955 the sales value of higher priced basketballs
(leather and rubber covered selling for more than $48.00 per dozen)
was approximately $3,800,000 or about 47 percent of the total sales
value of all basketballs produced. In that year, five firms, Voit,
Spalding, Wilson, MacGregor, and Rawlings, accounted for 83
percent of the total sales of this higher priced line. As a result
of the acquisition, Spalding’s market share, computed on a value
basis, increased from 19.8 percent to 81.2 percent, making Spalding
the leader in this line.

Footballs: In 1955 the sales value of higher priced footballs
(leather and rubber covered selling for more than $45.00 per
dozen) was approximately $1,600,000 or about 33 percent of the
total sales value of all footballs produced. In that year, Spalding,
Voit, Wilson, MacGregor, and Rawlings had a combined market
share of 86.4 percent in this line. Spalding had been the largest
producer, on the basis of dollar sales, prior to the merger and by
the acquisition of Rawlings increased its lead from 24.9 percent to
over 33 percent of the industry total.

Softballs: In 1955 the sales value of higher priced softballs
(leather and rubber covered selling for more than $9.00 per dozen),
was approximately $3,000,000 or 79 percent of the total sales value
of all softballs produced. Spalding was the fifth largest producer in
this line and Rawlings was the seventh largest. Seven firms, in-
cluding Spalding, Rawlings, Wilson and MacGregor, accounted for
about 87 percent of the total industry production. As a result of
the merger, Spalding became the leading producer in this higher
priced line, with a market share of 20 percent.
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The acquisition of Rawlings by Spalding eliminated a substantial
competitive factor in the manufacture and sale of the higher priced
line in each of the aforementioned product lines and substantially
increased the high degree of concentration already existing in these
lines. DMoreover, in these quality lines, as in others wherein the
general line firms have been predominant, there is little likelihood
that some other company will replace Rawlings as a strong factor
in competition.

Althongh the merger is primarily a horizontal one, it also has

certain important vertical aspects. Many of the major products
in the general line handled hy Rawlings were purchased from other
manufacturers and resold by Rawlings under its own trade name.
In 1955 Rawlings’ purchages from other industry members amounted
to $2,252,371, a T4 percent increase over the preceding year. 'The
importance of Rawlings’ national sales organization to smaller
manufacturers is evidenced by the following statement made in 1952
by Rawlings’ president:
* * * Rawlings now maintains a national sales force and has also developed
acceptance for its brands in foreign markets. This sales force not only handles
the products of Llawlings Manufacturing Company, but it also is becoming in-
creasingly useful in the sale of products manufactured by others. During the last
12 years sales in that category have increased from $120,000 to $950,000 annually,
and the Company's officers think a substantial volume of additional business is
available in this directicn. Many sporting goods manutacturers do not have the
means of maintaining sales activities so large and effective as those of our
Company. Such companies need the more adequate sales represeutation which
our position offers.

Of 29 major athletic products handled by both Spalding and
Rawlings, there are 9, including golf and tennis equipment, which
are manufactured by Spalding but not by Rawlings. Prior to the
merger, Rawlings purchased its requirements of these 9 products
from Spalding and other manufacturers. By acquiring Rawlings,
Spalding can, if it so desires, prevent other firms that manufacture
these products from selling to Rawlings and thus cut off an impor-
tant outlet for their merchandise. That there is a reasonable
probability that this may ocenr is evidenced by a pre-merger an-
nouncement by Spalding that “where possible and practical, as
much of both lines will be manufactured in Spalding’s and Raw-
lings’ factories as seems appropriate.”

Prior to the merger, Spalding was a leading seller of baseball
gloves and mitts, but did not manufacture these products. Con-
sequently, it was an important purchaser of these products from
other manufacturers of athletic goods. Tts total purchases theveof
amounted to $732,812 in 1954 and $1,144,703 in 1955. Rawlings,
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on the other hand, was the leading producer in these product lines.
By acquiring Rawlings, Spalding can not only prevent competitors
from purchasing such products from Rawlings but can also fore-
close manufacturers of such products from access to Spalding as a
purchaser thereof.

Prior to the merger, Spalding’s principal suppliers of. higher
priced gloves and mitts were Rawlings, Wilson, MacGregor, Ken-
nedy Sporting Goods Manufacturing Co., Inc., and Stall and Dean
Manufacturing Co. Its requirements of these items are now being
supplied almost entirely by Rawlings. The total amount of its
purchases from the other four suppliers dropped from $517,433
in 1955 to $455,149 in 1956. In 1946 Spalding’s purchases of such
products from Wilson amounted to $387,321. After 1956, Spalding
discontinued purchasing these items from Wilson. '

The hearing examiner, in concluding that the merger would not
have the effect of lessening competition nor the tendency to create
a monopoly in the aforementioned lines of commerce, placed con-
siderable emphasis on the fact that neither of the officials of Wilson
and MacGregor who had testified was questioned as to whether his
company had been adversely affected by the acquisition. This was
clearly an unsound basis for his conclusion. The statute refers to
lessening of competition and not to injury to competitors. More-
over, it requires only that there be a reasonable probability that the
acquisition have the proscribed effect on competition. Even if there
had been testimony that Wilson and MacGregor had not been
adversely affected, it would not alter the significant fact that com-
petition which formerly existed among various manufacturers in
the sale of higher priced gloves and mitts to Spalding has been
virtually eliminated by the merger.

CONCLUSION

It is our opinion that the effect of the acquisition of Rawlings
by respondent may be substantially to lessen competition or tend to
create a monopoly in each of the lines of commerce considered and,
as such, is in violation of Section 7 of the Clayton Act, as amended.
The hearing examiner erred in holding to the contrary and in
ruling that the complaint be dismissed.

The appeal of counsel supporting the complaint is granted and
our order providing for appropriate modification of the initial deci-
sion is issuing herewith.

FINAL ORDER

The hearing examiner having filed his initial decision in this
proceeding dismissing the complaint charging respondent with hav-
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ing violated Section 7 of the Clayton Act, as amended, by its acqui-
sition of all of the capital stock of Rawlings Manufacturing Com-
pany; and

Counsel supporting the compiaint having appealed from the
initial decision, assigning as error certain of the hearing examiner’s
rulings delineating the relevant market for determining the legality
of said acquisition and the hearing examiner’s holding that the
evidence fails to establish that the effect of the acquisition of Raw-
lings Manufacturing Company by respondent may be substantially
to lessen competition or tend to create a monopoly in any line of
commerce; and

The Commission having determined, for the reasons appearing
in the accompanying opinion, that the appeal of counsel supporting
the complaint should be granted and that the initial decision should
be modified by striking therefrom the findings and conclusions per-
taining to the lines of commerce involved in said acquisition, the
findings and conclusions pertaining to the competitive effect of said
acquisition, and the order dismissing the complaint:

It is ordered, That the initial decision be modified by striking the
date “March 12, 1955,” from the first line of the first paragraph
on page 2 thereof and substituting therefor the date “March 12,
1956.”

It is further ordered, That the initial decision be modified by strik-
ing the date “1944” from the first line of the fourth paragraph on
page 10 thereof and substituting therefor the date “1949.”
1t is further ordered, That the hearing examiner’s initial decision

be modified by striking therefrom the findings and conclusions be-
ginning on page 13 with the words “Prior to the acquisition” and
ending on page 32 thereof and substituting therefor the findings
and conclusions embodied in the accompanying opinion beginning
on page 3 with the words “The hearing examiner found” and ending
on page 18 thereof.

It is further ordered, That the initial decision be modified by
striking therefrom the order dismissing the complaint and substi-
tuting therefor the following:

It is ordered, That respondent, A. G. Spalding & Bros., Inc.,
shall divest itself absolutely, in good faith, of all rights, title and
interest in all stock, assets, patents, trade-marks, trade names, con-
tracts, business and good will, and all other properties, rights and
privileges acquired by A. G. Spalding & Bros., Inc., as a result
of the acquisition by A. G. Spalding & Bros,, Inc., of the stock or
share capital of Rawlings Manufacturing Company, in such manner
as to restore Rawlings Manufacturing Company to substantially the
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same relative competitive standing it formerly had in the athletic
goods industry at or around the time of the acquisition.

1t is further ordered, That in such divestment no property above
mentioned to be divested shall be sold or transferred, directly or
indirectly, to anyone who at the time of the divestiture is a stock-
holder, officer, director, employee, or agent of, or otherwise directly
or indirectly connected with or under the control or influence
of, respondent or any of respondent’s subsidiaries or afliliated
companies.

1t is further ovdered, That respondent, A. G. Spalding & Bros.,
Inc., shall, within sixty (60) days frem the date of service upon it
of this order, submit in writing, for the consideration and approval
of the Federal Trade Commission, its plan for compliance with
this order, such plan to include the date within which compliance
can be effected, the time for compliance to be hereafter fixed by
order of the Commission, jurisdiction being retained for these
purposes.

1t is further ordered, That the hearing examiner’s initial decision,
as modified, be, and it hereby is, adopted as the decision of the
Commission.
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