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no further consideration of the respondents’ request for reopening
of the proceeding is warranted:

It is ordered, That said request be, and it hereby is, denied.

Ix taHE MATTER OF

MODERN METHODS, INC., ET AL.
Dockct T568. Order, Dec. 31, 1959
Interlocutory order upholding hearing examiner's denial of motion to dismiss,
holding the prior dismissal hy the Solicitor of the Post Oflice Department,
primarily because of inadequacy of the record, could not bar proceeding
under the principles of 7es judicatu.

The Commission having considered the respondents’ appeal from
the hearing examiner’s order of November 18, 1959, denying the
respondents’ motion to dismiss the complaint or, in the alternative,
to strike therefrom paragraphs five through eight, inclusive; and

It appearing that the question for determination is whether this
proceeding is barred under the principles of res judicata by an
order of the Solicitor of the Post Oflice Department, dated July 18,
1958 ; and

It further appearing that the Solicitor of the Post Office De-
partment by the aforesaid order reversed an initial decision of a
hearing examiner and dismissed “without prejudice” a proceeding
against the corporate respondent, allegedly instituted in connection
with the sale of the same correspondence courses of instruction
as those involved herein, in which proceeding the respondent was
charged with having conducted a scheme for obtaining money
through the mails by means of false and fraudulent pretenses, rep-
resentations and promises in violation of Title 39, U.S. Code, §§259
and 732; and
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It further appearing, however, that the order discloses on its face
that no final action was taken on the issues in the proceeding in
which it was issued, but that, on the contrary, the proceeding was
dismissed primarily because of the inadequacy of the record, par-
ticularly in that it did not show what representations had been
made by the respondent for a period of more than three years; and

The Commission being of the opinion that in the circumstances,
and aside from the question of whether the issues and parties in
the two proceedings were the same, the prior action of the Solicitor
of the Post Office Department could not under the principles of
res judicata bar this proceeding; and

The order of the hearing examiner to this effect being correct:

1t is ordered, That the respondents’ appeal therefrom and request
for oral argument be, and hereby are, denied.

RECOTON CORPORATION ET AL.
Docket 7601. Order, Dec. 31, 1959
Order denving motion to defer hearings pending joinder as co-respondents,
business concerns engaged in practices similar to those challenged.

This matter having come on for hearing upon the motion filed
by respondent Recoton Corporation which requests that hearings be
suspended pending joinder as co-respondents to this proceeding of
the business concerns named in the motion, and stated in the mo-
tion’s supporting affidavit to be engaged in practices similar to
those challenged in the complaint; and

The Commission having duly considered the motion and its sup-
porting affidavit and exhibits and the answer thereto filed by
counsel supporting the complaint; and

The Commission having determined that the public interest will
be better served if this case proceeds in regular course for dis-
position on its merits and that the motion should be denied, and
the Commission having additionally directed that the Secretary
transmit copies of the affidavit and exhibits to the Commission’s
Bureau of Investigation for appropriate consideration:

It is ordered, That the motion of respondent Recoton Corporation
be, and it hereby is, denied.

SUNBEAM CORPORATION
Docket 7409. Order, Jan. 14, 1960
Interlocutory order denying appeal from the hearing examiner's rulings sus-
taining respondent’s objections to receipt in evidence of certain documents
and oral testimony.
Counsel in support of the complaint having filed an interlocutory
appeal from a number of rulings of the hearing examiner sus-
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taining the respondent’s objections to the receipt in evidence of
certain documents and oral testimony; and

It appearing that no showing has been made that the effect of
said rulings is anything more serious than to require counsel to
prove by other available evidence the facts sought to be estab-
lished by the rejected documents and testimony; and

Counsel having thus failed to demonstrate that the rulings in-
volve substantial rights or will materially affect the final decision
~of the case, or that a determination of the correctness of said rul-

ings before conclusion of the trial would better serve the interests
of justice; and

The Commission being of the opinion that the appeal is not one
to be granted under §3.20 of the Rules of Practice:

It is ordered, That the aforesaid appeal be, and it hereby is, denied.

SNAP-ON TOOLS CORPORATION
Docket 7116. Order and Opinion, Jan. 21, 1960
Interlocutory order reversing as erroneous, dismissal of a charge of mainte-

pance of exclusive territories along with a ruling that prima facie cases
were established with respect to resale price maintenance agreements.

ON APPEAL FROM RULING OF HEARING EXAMINER GRANTING IN PART
A MOTION TO DISMISS

By the Conrarission :

This matter is here for consideration of an interlocutory appeal,
filed by counsel in support of the complaint, from an order of the
hearing examiner granting in part the respondent’s motion to dis-
miss the complaint, made at the close of the case-in-chief. The
correctness of the order insofar as it denied the motion to dismiss
is not in question. ‘

The complaint charges the respondent with engaging in unfair
acts and practices or an unfair method of competition in commerce
in violation of Section 5 of the Federal Trade Commission Act.
This is done, it was alleged, through and by means of written con-
tracts with retail dealers providing, among other things, (1) that
the dealer will not sell any of the products purchased from the
respondent at a price varying from the price fixed by the respondent,
(2) that he shall sell such products only within the geographical
limits of a territory described in the agreement, (3) that he shall
not, sell to certain persons or firms specified in the agreement, and
(4) that in the event of termination of his contract he will not for
a period of one year thereafter engage in a similar business within
the state in which he has been operating.

Treating the validity of each of these contract provisions as a
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separate issue, the hearing examiner in ruling on the motion to
dismiss held (1) that the complaint states a cause of action, (2)
that on the issues of resale price maintenance agreements and the
imposition of restrictions against former dealers engaging in a
similar business, prima facie cases have been established, and (3)
that on the issues of maintaining exclusive territories and restric-
tions against dealers selling to certain specified parties, prima facie
cases have not been established. The appeal is from the ruling
with respect to the maintenance of exclusive territories, the conten-
tion of counsel in support of the complaint being that any limita-
tion by a manufacturer on the territory in which an independent
dealer is permitted to sell his own products is unlawful per se.

This, however, is not a question that has to be decided in this
case. The complaint, after setting forth the terms and conditions
of the dealer contracts and a general deseription of the respond-
ent’s related activities, further alleges that each of the agreements,
conditions and activities “either individually or collectively,” is in
undue restraint of trade. Thus, the complaint, in addition to chal-
lenging the legality of each of the conditions and limitations in-
cluded in the contracts, strikes generally at the respondent’s over-
all course of dealing and places in issue the broad question of
whether the respondent’s entire method of doing business, including
the imposition on its dealers of all of the terms and conditions of
the contracts and the use of all of the acts and practices engaged
in pursuant thereto, considered together, constitute a restraint of
trade in violation of the Federal Trade Commission Act.

Viewed in this light, it is immediately apparent that the ruling
of the hearing examiner, based on considerations relating to sep-
arate fragments of the broad issue so presented, rather than to
the issue as a whole, is erroneous. If, as the examiner held, a prima
facie showing of illegality has been made with respect to the re-
spondent’s resale price maintenance agreements and its practice
of restricting former dealers from engaging in similar businesses,
either separately or collectively, the motion to dismiss the complaint
should have been denied in toto. Assuming that the prima facie
case is not rebutted, the subsidiary question of whether the mainte-
nance of exclusive territories and the respondent’s related practices,
either or both, contribute to the illegality of the arrangement is one
to be considered in final disposition of the case.

The ruling appealed from will be reversed with the direction
that the respondent’s motion to dismiss the complaint be denied.

ORDER

Counsel in support of the complaint having filed an interlocutory
appeal from the hearing examiner’s order of October 5, 1959, grant-
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ing in part the respondent’s motion to dismiss the complaint in this
proceeding; and

The Commission, for the reasons set forth in the accompanying
opinion, having determined that the hearing examiner was in ervor:

1t is ordered, That the appeal be, and it hereby is, granted.

It is further ordered, That the order appealed from be, and it
hereby is, vacated and set aside.

1t is further ordered, That the case be referred back to the hear-
ing examiner with directions to deny the motion to dismiss.

ALPINE QUILTING COMPANY, INC., ET AL.
Docket 7619. Order, Jan. 27, 1960
Order denying respondents’ request for opportunity to execute agreement to
cease and desist, the record in the case being substantially complete.

The respondents, by motion filed December 16, 1959, renewed
January 12, 1960, having requested the Commission to stay this
proceeding for the purpose of permitting them to enter into a vol-
untary agreement to cease and desist from the practices alleged to
be unlawful; and

It appearing that the Commission, by issuing its complaint on
October 22, 1959, indicated its prior administrative determination
that a formal proceeding against the respondents would be in the
public interest, and no showing having been made that this deter-
mination was incorrect; and

It further appearing that the trial of the case has proceeded to
the point where the record is substantially complete, thus precluding
the possibility of avoiding the expenditure of time and money
by the acceptance of an informal agreement to cease and desist, as
contemplated by §1.51 of the Commission’s Rules of Practice, Pro-
cedures and Organization; and

It further appearing that no useful purpose would be served by
oral argument on the respondents’ motion:

It is ordered, That said motion be, and it hereby is, denied.

RADIO TELEVISION TRAINING ASSOCIATION, INC,,
ET AL.
Docket 6616. Order, Feb. 10, 1960
Order vacating initial decision and remanding case for ruling on the parties’
proposed findings of fact.

This matter having come on for hearing upon the motion filed
by the respondent Radio Television Training Association, Inc., which
requests that this proceeding be remanded to the hearing examiner
or, alternatively, that other procedural orders be entered by the
Commission; and
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The Commission having considered said motion, the answer in
opposition filed by counsel supporting the complaint, and the reply
thereto tendered by counsel for movant, counsel’s request for leave
to file such reply being hereby granted; and

The motion having stated that the hearing examiner’s prior
rulings did not clearly inform said respondent as to the action taken
by the hearing examiner on each of the proposed findings of fact
filed by respondents after the taking of evidence was completed,
and 1t appearing that subsequent to the filing of such motion the
hearing examiner has prepared and submitted a supplemental order
under date of January 27, 1960, purporting to rule on the respond-
ents’ proposed findings of fact; and

The Commission having determined that the order dated Janu-’
ary 27, 1960, should be stricken and that the initial decision should
be vacated and the case remanded to the hearing examiner for filing
of order ruling on the parties’ proposed findings of fact and for
Incorporating any changes in the initial decision which he may
desire to make in the light thereot:

1t is ordered, That the hearing examiner’s order dated January
217, 1960, be, and it hereby is, stricken from the record.

1t is further ordered, That the initial decision be, and it hereby
1s, vacated.

1t is further ordered, That the case be remanded to the hearing
examiner.

LIBBY-OWENS-FORD GLASS COMPANY ET AL.
Docket 7643. Order and Opinion, Feb. 26, 1960

Interlocutory order granting respondent’s application for access to one motion
picture film in investigational files—as to which counsel for CBS stated -
his client had no objection—but denying it as to all other confidential
material.

ON APPLICATION FOR ACCESS TO CERTAIN FILE MATERIAL

By the Coararrssion:

The respondent Libby-Owens-Ford Glass Company requests that
two motion picture films designated in its application, together with
any other motion picture films secured in the course of the Com-
mission’s investigation culminating in the institution of this pro-
ceeding, be exhibited to respondent’s representatives.

Under the Commission’s Rules of Practice adopted for the pro-
tection of material and information coming into the possession of
the Commission or within the knowledge of any of its officers or
employees in the performance of their official duties, all file mate-
rial in the category to which the application relates constitutes
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confidential information. With respect to one of the films referred
to in the application, namely, that prepared by United States
Testing Company, Inc., for CBS Television Network, counsel for
Columbia Broadcasting System, Inc., has stated in a memorandum
submitted with the application that his client has no objection to
the films being exhibited to counsel for respondent Libbey-Owens-
Ford Glass Company. CBS Television Network presumably iwas
one of the media through which respondents disseminated advertis-
ing during the period to which the charges of the complaint relate.
The Commission has determined that the application should be
granted to the extent that it requests that the film prepared for
CBS Television Network be exhibited to applicant’s counsel.

Broad powers of compulsory process and visitation have been
conferred by law upon the Commission. The releasing of informa-
tion obtained by the Commission in the discharge of its statutory
duties is consistent with its responsibilities in respect thereto only
when such course will serve the public interest. The effective dis-
charge of the Commission’s duties requires that it request eviden-
tiary information and receive voluntary submissions thereof from
the public and the business community; and promptness and expe-
dition in such submittals are fostered and promoted by duly pre-
serving the confidential status of information so received. Other
considerations of public policy become governing in the event
the public interest requires introduction of such information in
support of charges in adversary public proceedings. It accordingly
is not controlling that applicant is of the view that access to Com-
mission investigation files may assist applicant in preparing its
defense to the charges of the complaint.

The application for access to confidential material other than the
aforementioned film prepared for CBS Television Network is denied.
An appropriate order granting the application to the extent noted
above is being entered.

Commissioner Tait did not participate in the decision of this
matter.

ORDER

Respondent Libby-Owens-Ford Glass Company having made ap-
plication for access to all motion picture films contained in the files
of the Commission’s investigation in this matter; and

The Commission having considered the matter and granted the
application insofar as it relates to a motion picture film prepared
for CBS Television Network by The United States Testing Com-
pany, Inc., and the Commission having additionally determined that
such application should be in all other respects denied:

It is ordered, That counsel supporting the complaint in this pro-
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ceeding be, and they hereby are, directed to exhibit the aforesaid
motion picture film to counsel for respondent Libbey-Owens-Ford
Glass Company.

Commissioner Tait not participating.

CONSOLIDATED FOODS CORPORATION
Doclket 7000. Order and Opinions, Mar. 4, 1960

Interlocutory order upholding denial of motion to dismiss complaint at close
of case in chief.

ON APPEAL IFROM HEARING EXAMINER’S RULING

By Kern, Comanissioner:

The complaint in this matter, issued December 18, 1957, charges
the respondent with having violated Section 7 of the Clayton Act,
as amended. At the conclusion of the case in chief, the respondent
filed a motion seeking dismissal of the proceeding on the ground
that the proof thus far adduced fails to establish a prima facie
case. Briefs in support of and in opposition to the motion were
filed, and on December 11, 1959, the hearing examiner entered an
order denying the motion. The case is here on the respondent’s
interlocutory appeal from that order.

In his order denying the motion, the hearing examiner in perti-
nent part stated:

The hearing examiner has given consideration to the motion of respondent,
answer thereto, reply, and the record herein, and is of the opinion that dehy-
drated onion and dehvdrated garlic comprise the lines of commerce involved
in this proceeding and that there is reasonable, probative and substantial evi-
dence in the record which, when considered in connection with reasonable
inferences which may be drawn therefrom, would support an order in the
absence of rebutting testimony.?

It is therefore ordered, That motion of respondent to dismiss this proceeding

be. and the same is hereby, dismissed.
The respondent concedes that the test applied by the hearing exam-
iner in finding a prima facie case represents the established view
of the Commission, but contends that the use of such test is not
in conformity with the rule now followed by the Federal district
courts in ruling on motions to dismiss actions tried by the court
without a jury. It contends also that the hearing examiner has
prematurely delineated the lines of commerce to be considered in
the proceeding, thereby apparently precluding the respondent from
proving as part of its case that the relevant market must include
both raw and dehydrated onion and garlic.

1 Vyleanized Rubber and Plastics Company, D. 6222, 52 T.T.C. 533 ; The Timken Roller
Bearing Company, D. 6304 : Scolt Paper Company, D. 6559,
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As pointed out by the respondent, the standard applied in Com-
mission proceedings in the disposition of motions to dismiss for
failure of the evidence to establish a prima facie case was first
articulated in 1955 in the matter of Vuwlcanized Rubber and Plastics
Company, Docket 6222, 52 F.T.C. 533.

Like the motion here, the motion in that case was made at the
conclusion of the case in chief and was based on the ground that
a prima facie case had not been established. As in this case, also,
the questions for determination were, first, whether, under the pro-
visions of §3.20 of the Commission’s Rules of Practice, the inter-
locutory appeal fell within that category of appeals which the
Commission would consider on the merits, and, second, if so, whether
the ruling appealed from was erroneous. The second question was
never reached, and no decision was made thereon, for, as the opinion
shows, the appeal was not one to be considered on the merits. And
this was so, the Commission explained, because the ruling appealed
from constituted only a determination that there was then in the
record sufficient evidence to justify the requirement that the re-
spondent proceed with its defense, which determination could have
no material effect on the final decision of the case within the
meaning of §3.20. The Commission, among other things, stated:

It is also clear that for the Commission to entertain anpeals of this naiure
would be but to encourage the submission of cases for decision piecemeal, with
resalting unjustifinble delays: and that, in the opinion of the Commission.
would not “hetter serve the interests of justice.”

Thus, while the Commission in Vwlcanized Rubber did express
approval of a standard to be applied in determining whether a
prima facie case has been established, the point decided was that
under the applicable rules of practice an interlocutory appeal will
be considered only if it is shown that the ruling appealed from
will in some manner affect the final decision of the case or that for
some other reason substantial rights of the parties are involved.
This is still the Commission’s policy. Under this policy it is incum-
bent on the party appealing from a ruling denying a motion to
dismiss initially to show the existence of such circumstances. This
has not been done in this case, and it follows that the ruling here,
like the ruling in Vulcanized Rubber, is not subject to interlocutory
appeal.

In view of the foregoing, it is not necessary to dwell at length
on the respondent’s contention that a hearing examiner, when con-
fronted with a motion to dismiss a Commission proceeding for
failure of proof at the close of the case in chief, should in all in-
stances weigh the evidence, including all possible inferences, both
pro and con, with the same finality as would be required in an
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ultimate decision on the merits. We do note, however, that this
1s not the first time this suggestion has been made. Moreover, it
may be that the test applied by the Commission is not well under-
stood, and for the benefit of all concerned we shall briefly explain it.

In attacking the Commission’s test, the respondent, assuming
apparently that this is the basis and reason for it, quotes from the
opinion in Vulcanized Rubber as follows:

A hearing examiner in ruling on a motion to dismiss for failure of proof,
made at the close of the case in chief, like a Federal district court in ruling
on a similar motien ik a non-jury trial, views the evidence and inferences
reasonably to be drawn therefrom in the light most favorable to the complaint.

And thig, it says, is not a correct statement of the rule now fol-
Jowed in the Federal district courts. The Commission is aware of
the fact that the courts of appeals in a number of circnits in recent
years have not so stated the test. One of the leading cases on
the point is Allred v. Sasser, 170 F. 2d 283 (7th Cir. 1948), in
which the court said:

The trial court was the trier of the facts, and in considering the evidence
wias not bound to view it in a light most favorable to the plaintiff, with all
attendant favorable presumptions, but was bound to take an unbiased view of
all the evidence, direct and circumstantial, and accord it such weight as he
believed it entitled to receive. (170 F. 24 at 235.)

Substantially, the same test has been stated by the Courts of
Appeals for the Second, Fifth and Sixth Circuits.?

It 1s to be noted, however, that all these cases have involved
appeals from judgments on the merits against the plaintiffs, result-
ing in final disposition of the cases. And under Rule 41(b) of the
Rules of Civil Procedure (as amended, effective March 19, 1948),
the requirement in such a situation is that the district court as
trier of the facts shall make findings as provided in Rule 52(D).
This, also, is the procedure in the same circumstances in a Com-
mission proceeding. (See §§3.8(e) and 321 of the Commission’s
Rules of Practice, under which if a motion to dismiss a complaint
is granted with the result that a proceeding is terminated, the hear-
Ing examiner must make and file an initial decision containing a
statement of findings and conclusions upon all the material issues
of fact, law or discretion, based upon a consideration of the whole
record, and an appropriate order.) Rule 41(b) further provides,
however, that in an action tried by the court without a jury the court
when presented with a motion to dismiss on the ground that the
plaintiff has shown no right to reliet may decline to render any judg-

2 See Huber v. American President Lines, 240 T. 24 778 (24 Cir. 1957) ; Benton V.

Blair, 228 T. 24 55 (5th Cir. 1956) ; Bach v. Friden Calculating AMachine Co., Inc.,
148 F. 24 407 (Gth Cir. 1945).
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ment until the close of all the evidence, and if that course is followed
there is no requirement for the court to make any findings at all.

The Commission, on the other hand, has no rule authorizing its
hearing examiners to withhold decision on a motion to dismiss a
complaint. Presumably, if it did have, the motion could be denied
solely as a matter of sound discretion and the question of weighing
the evidence, as such, would not arise. The Commission feels, how-
ever, that if at the conclusion of the evidence in support of the
complaint it appears reasonably certain that the respondent has
not violated the law, the complaint against it should be immediately
dismissed. In all other cases, the public interest requires the de-
velopment of a full record on the basis of which all questions of
law, fact and discretion may be considered and decided in the light
of all the circumstances. Thus, the disposition of a motion to dis-
miss may involve a single step, that of denial because of the pres-
ence of sufficient evidence to justify the requirement that the
respondent present its defense, or two, a determination that such
evidence is not present and, in addition, a detailed consideration
of the record, including all inferences to be drawn therefrom, and
the preparation of an appropriate initial decision. A respondent
filing a motion to dismiss a Commission proceeding is not only not
prejudiced by an application of the Commission’s test to determine
the existence of a prima facie case, but actually gets an advantage
1t might not get under the current Rules of Civil Procedure.

The remaining point in the respondent’s appeal requires little addi-
tional discussion. In stating that he “is of the opinion that de-
hydrated onion and dehydrated garlic comprise the lines of com-
merce involved in this proceeding,” the hearing examiner, of course,
was not making a final determination of this question anv more
than he was finally determining any other question. Applicable
here is an observation made by the Commission in its ruling on a
similar contention in the matter of Brillo Manufacturing Company,
Ine., Docket 6557, May 23, 1958 (on cross-appeals from an initial
decision) :

* * * No showing has been made in the appeal that the hearing examiner
heretofore has excluded evidence pointing to a substantial competitive inter-
relationship between industrial steel wool and other abrasives. As noted above,
the issue as to the hounds of the relevant market in Section 7 proceedings is
one of fact. Thus, the respondent’s right to present evidence showing that
products other than steel wool are included within the area of effective com-
petition and, therefore, are a part of the relevant line of commerce is fully
protected * * *,

The respondent’s appeal will be denied.
Chairman Kintner and Commissioner Tait concur in the result.
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CONCURRING OPINION

By Tarr, Commissioner:

I concur in the result. The respondent’s challenge to the hearing
examiner’s denial of its motion to dismiss cannot succeed in any
event because respondent has not shown that the application of a
standard differing from the one enunciated in the matter of Vul-
canized Rubber and Plastics Company, Docket 6222, 52 F.T.C. 533,
would have produced a different result.

However, after long reflection and careful consideration, I have
reached the conclusion that the standard employed in Vwlcanized
Rubber is erroneous.

Although the Vulcanized Rubber opinion flatly declared that the
standard set forth therein regarding establishment of a prima jacie
case was ‘likened” to that used by the Federal district courts in
non-jury trials, the interpretation now placed upon that opinion
by the majority herein seems to be at variance with that previous
frank assertion. It is not clear to me what is being proposed at
this time by my able colleagues. However, I am now certain of
one thing with respect to the Vuleanized Rubber standard and that
1s this: As expressed originally and unqualifiedly it parallels the
standard employed by the Federal district courts in jury trials rather
than non-jury trials.

Even though the Vulcanized Rubber rule was originally mis-
stated In its comparison with the test used by the Federal district
courts, it does not necessarily follow that the rule adopted for use
by the Commission in its own adjudicatory proceedings is improper.
In determining what rule is properly adaptable to our own quasi-
judicial proceedings, however, it would be helpful, although not
conclusive, to examine some of the reasons which led to the devel-
opment of the different standards used by the Federal courts in
jury and non-jury trial cases.

The “most favorable inference” standard used in passing upon
mid-trial motions to dismiss in jury trials was developed primarily
to accord with the allocation of decisional functions in such cases.
In a jury case the role of the judge is a limited one; he determines
the law, but the jury is the sole trier of the facts, and its role
is protected from direct judicial invasion by the strictures of the
Seventh Amendment. It follows that the judge in passing upon
a mid-trial motion to dismiss cannot be given an unrestricted com-
mission to try the facts. The jury standard is consistent with the
limited role of the judge. The judge must send the case to the jury
if there is substantial proof of the elements of the plaintifi’s charge,
even if the judge, if he were the trier of the facts, would himself
decide the case against the plaintiff. Slocum v. New ¥ orks Life Ins.
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Co., 228 U.S. 364 (1918); Gunning v. Cooley, 281 U.S. 90 (1930) ;
United States v. United States Gypsum Co., 67 F. Supp. 397, 416~
421 (D.D.C. 1946), reversed on other grounds, 333 U.S. 364 (1948).

But in an action tried without a jury this division of functions
no longer obtains. And if a standard prescribing a limited role
for the judge lacks utility in this different setting, it should not be
applied. Justice Stephens of the Court of Appeals for the District
of Columbia in his classic discussion of the two standards states
emphatically that:

It is not reasonable to require a judge, or motion to dismiss under Rule
41(b), to determine merely whether there is a prima jucie case, such as in a
jury trial should go to the jury, when there is no jury—to determine merely
whether there is a prima facie case sufficient for the consideration of a trier
of the facts wehen he is himself the trier oy the facts. United States v. United
States Gypsum Co., supra, at 418.

A number of learned commentators have acknowledged the force
of Justice Stephens’ reasoning. In the commentary, 7'he Motion
to Dismiss in Non-Jury Cases, 9 Federal Rules Service 986 at 991~
992 (1946), the point was made that:

Since * * * the judge, in passing upon a motion to dismiss at the close of
the plaintift’s evidence, can refer the decision upon * * * [confiicting inferences,
the weight of the evidence and credibility] * # * only to himself, there is no
necessity for him to “assume” the truth of the plaintiff's evidence in the first
instance, and by inquiring of himsell concerning the weight and credibility of
the evidence in the next.

Another anomaly inherent in the use of the two-step procedure
In a non-jury case where functions have coalesced can best be re-
vealed by posing a hypothetical: A judge sitting without jury in
passing upon plaintifl’s motion to dismiss employs the jury stand-
ard. IHe is of the opinion that if he were citting as trier of the fact
he would be compelled to grant the motion. However, after re-
solving all conflicts in favor of the plaintiff, the judge finds that
there is a “case for the jury,” and denies the motion. The defendant
immediately vests without presenting evidence. The judge, as trier
of the fact, is compelled to find for the defendant immediately after
denying defendant’s motion to dismiss. This anomaly has long
haunted judicial minds. See Lambuth v. Stetson & Post Mill Co.,
14 Wash. 187, 190-191, 44 Pac. 148, 149 (1896), cited with approval
in United States v. United States Gypsum Co., supra.

In Commission proceedings the Commission both determines the
law and finds the facts, just as does the judge in an action tried
without jury. All the reasons that support the adoption of the.
non-jury standard in judicial proceeding where these functions
are combined equally support the use of the non-jury standard in
administrative proceedings. And there is an additional reason why
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the non-jury standard would appear to be better fittted for agency
use. The Commission is an expert body. Its specialized knowledge
and experience should give it a heightened sensitivity to the factual
situations before it. There is little reason to impose an artificial
restraint on a body so equipped. In addition, it should be noted
that the anomaly discussed in the Lambuth case, supra, is just as
apt to occur in proceedings before this Commission as in judicial
proceedings.

The principal reason for the development of the standard used in
non-jury trials was the enhancement of the cause of justice through
the elimination of delay. Justice Stephens states the principle in
this manner:

o [If] the reason for the jury trial practice does not exist in non-jury
trials, where the judge is the trier of the facts, the jury trial practice ought
not to be applied but should give way in favor of a _practice consistent with
the spirit of the Federal Rules of Civil Procedure. Rule 1 expressly provides
that the rules “shall be construed to secure the just. speedy, and inexpensive
determination of every action.” Therefore, a court should dispose of a case at the
first opportunity which is appropriate under the rules and in accord with the
rights of the parties. When a court sitting without a jury has heard all of
the plaintiff's evidence, it is appropriate that the court shall then determine
whetlier or not the plaintiff has convincingly shown a right to relief. ©7 I
Supp. at 417-418.

Due considerations of “just, speedy, and inexpensive determination
of every action” are no less applicable to the administrative adjudi-
catory process. If it is unfair to require a defendant in a non-jury
trial to expend the time and money necessary to put in his case where
the plaintiff has failed to show a right to relief without the aid of
most favorable inferences, then it is no less unfair to impose this
requirement upon a respondent in our proceedings. If the expendi-
ture of the time of the court and of public funds required in the
continuation of the trial after the plaintifl has failed to show a right
to relief cannot be justified, then the expenditure of the time of this
Cominission and its appropriated funds in a similar situation is also
unjustifiable.

Plaintiffs contending for the application of the jury standard in
non-jury cases have argued that the use of the Rule 41(b) standard
deprives them of the opportunity to hear the defendant’s witnesses
and to bolster the case-in-chief through the use of cross-examination.
Justice Stephens rejected this contention, saying:

A plaintifl’ who has had full opportunity to put on his own case and has
failed to convince the judge as trier of the faets, of a right to relief has no
legal right under the due precess clausge of the Constitution, to hear the defend-
ant’'s cage,  or to compel the court to bear it, merely because the plaintiff’s
case is a priwa fucic one in the jury trial sensze of the term. 67 F. Supp. at
418,
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This contention was rejected also by Judge Learned Hand in
Global Commerce Corp. S. A. v. Clark-Babbitt Industries, Inc.,
255 F. 2d 105 (2d Cir. 1958).

The foregoing considerations would seem to apply with equal
force to our own proceedings. In a number of cases the result will
be the same regardless of which standard is employed. This is
so where the operative facts are not disputed, where only one infexr-
ence reasonably may be drawn from a basic fact, and where there
are no issnes of credibility. And there is a penumbral area of
substantial breadth where there are conflicts in the evidence or
jssues of credibility present, but the trier applying the jury stand-
ard nevertheless grants motions to dismiss. This result is reached
whenever the trier decides that the evidence adduced so clearly
fails to establish the essential elements of the proponent’s case that
further hearings would be a waste of time.

It should be borne in mind as well that Federal Rule 41(b) is
a discretionary rule. Among other things, it provides that:

In an action tried by the Court without a jury the court as trier of tie jucts
may then determine them and render judgment against the plaintift or may
decline to render any judgment until the close of all the evidence. (Imphasis
supplied.)

In a close case the judge may either deny the motion and require
the defendant to put in his case, or dismiss the complaint without
prejudice. See 5 Moore, Federal Practice, Para. 41.13 [4] (1951).
I cannot agree with the majority that the Commission’s hearing
examiners are wholly without a similar discretion. The powers of
the hearing esaminer derive basically from Section 7(b) of the
Administrative Procedure Act. Attorney General’s Manual on the
Administrative Procedure Act, pp. 74, 75. The enumerated powers
therein, coupled with our own Rules of Practice, notably Section
3.15(c) (7), seem to indicate that a hearing examiner has the neces-
sary discretion. Nor does Section 3.8(e) of our Rules appear to
impose any limitation as intimated by the majority. To the con-
trary, the negative inference to be drawn from Section 8.8(e) itself
is that the hearing examiner can deny a motion to dismiss at close
of the case-in-chief and do so without the necessity of making find-
ings and rendering an initial decision as would otherwise be
required by the granting of such a motion. Should any reasonable
doubt exist as to the authority of the hearing examiner, it would
be a simple matter to clarify our Rules of Practice. There need be
no fear that a close and doubtful case involving a substantial public
interest would be dismissed prematurely.

The “public interest” is not a unitary concept. One of the criteria
of “public interest” in the broad sense is that decisions will be
reached on the basis of a record developed under fair rules of pro-
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cedure. Indeed, in order to retain full public confidence the pro-
cedure, in the words of Mr. Justice Holmes, “must not only be
fair, but give the appearance of being fair.”

It is my firm belief that the Commission should abandon the
standard adopted in Vuwlcanized Rubber and adopt the standard now
employed by the Federal courts in non-jury cases. By doing so our
hearing examiners and counsel will also have readily available a
body of precedents to guide them.

Chairman Kintner joins with Commissioner Tait in this con-
curring opinion.

ORDER

The respondent having filed an interlocutory appeal from the
hearing examiner’s order denying its motion to dismiss the com-
plaint; and

The Commission, for the reasons set forth in the accompanying
opinion, having determined that the appeal is not one to be granted
under the provisions of §3.20 of the Rules of Practice:

It is ordered, That said appeal be, and it hereby is, denied.

Chairman Kintner and Cemmissioner Tait concurring in the
result.

INTERNATIONAL PAPER COMPANY:!
Docket 6676. Order, Mar. 23, 1960
Ovder consenting to the transfer of 15,000 shares of stock from the voting
trustee ‘to a charitable, etc., foundation for sale thereby, but denying
blanket consent to future transfers of the rest of the 160,000 shares de-
posited with said trustee, in compliance with divestment order in merger
proceeding.

Whereas, the Commission by order issued June 25, 1957, in the
above-entitled matter ordered International Paper Company to divest
itself absolutely, in good faith within 10 years, of all stock in Long-
view Fibre Company which was acquired through the merger of
The Long-Bell Lumber Corporation and Long-Bell Lumber Com-
pany with respondent; and

Whereas, pursuant to said order as an initial step in such divesti-
ture International Paper Company with the Commission’s approval
transferred said stock, viz., 160,000 shares to The Hanover Bank,
as voting trustee under a Voting Trust Agreement dated August
29, 1957, between the International Paper Company and said Bank,
m a form approved by the Commission; and

Whereas, said voting trust agreement provides for transfer of
any or all of said shares to International Paper Company on the

1 Order to cease and desist dated June 25, 1957, 53 F.T.C. 1192.
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Commission consenting thereto or on certification by International
Paper Company to said Bank that it has sold or contracted to sell
the same in accordance with the terms of the order; and

Whereas, International Paper Company has petitioned the Com-
mission to consent to the transfer to it from time to time (under
appropriate safeguards for carrying out the requirements of the
Commission’s order) of any or all of the shares of said stock in
the hands of the Voting Trustee in connection with the donation
of such shares to one or more charitable, scientific or educational
foundations or institutions, but states that the only donation which
it presently intends making is one of 15,000 shares to the Inter-
national Paper Company Foundation;

Now, therefore, upon consideration thereof,

1t is ordered, That the said petition be and it is hereby denied
insofar as it requests consent to the transfer of all of the shares of
the capital stock of Longview Fibre Company in the hands of the
Voting Trustee in connection with the donation from time to time
of the same to one or more charitable, scientific or educational foun-
dations or institutions, but without prejudice to the right of Inter-
national Paper Company to petition for consent pursuant to the
terms of the Voting Trust Agreement to future transfers in con-
nection with donations of the same to charitable, scientific or edu-
cational foundations or institutions as the occasion therefor may
arise. '

1t is further ordered, That consent is hereby given to the transfer
pursuant to the said Voting Trust Agreement, by The Hanover
Bank to the International Paper Company of 15,000 shares of cap-
ital stock of Longview Fibre Company held by said Bank as Voting
Trustee under said Voting Trust Agreement upon the certification
of International Paper Company to said Bank by an instrument
signed by its President or Vice-President that it has assigned all
its right, title and interest in said 15,000 shares to International
Paper Company Foundation, a New York membership corporation,
and that said International Paper Company Foundation has sold
or contracted to sell said 15,000 shares to a purchaser or pur-
chasers to whom International Paper Company would have been
entitled to sell the same under the terms of the Commission’s order
of June 25, 1957,

BRILLO MANUFACTURING COMPANY, INC.
Docket 6557. Order and Opinion, Maer. 25, 1960

Order vacating dismissal of complaint charging violation of Sec. 7 of the Clay-
ton Act by a producer of steel wool and steel wool products which acquired
all the capital stock of a competitor, and remanding the case for further
proceedings.
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OPINION OF THE COMMISSION

By Kern, Commissioner:

For the second time we are called upon to consider the correctness
of a ruling by the hearing examiner upon respondent’s motion to
dismiss at the conclusion of evidence in support of the Commission’s
complaint charging violation of Section 7 of the Clayton Act, as
amended. On the earlier occasion, the hearing examiner denied the
motion insofar as it related to the industrial steel wool market
but granted it insofar as it related to the household steel wool
market. He based his ruling in each instance upon the market
shares of respondent and of the acquired company in the particular
line of commerce involved. We reversed and remanded to the hear-
ing examiner for his further consideration of the record. Now
before us is the hearing examiner’s initial decision, in which he
has found that a prima facie case was not established by the evi-
dence. Counsel supporting the complaint has appealed from that
holding and the initial decision’s order which would dismiss the
complaint.

Respondent produces steel wool and steel wool products. In July,
1955, it acquired all of the capital stock of the Williams Company
which processed similar products. The complaint alleges that the
effects, among others, of that acquisition may be substantially to
lessen competition and tend to create a monopoly in the production
and sale of industrial and of household steel wool and steel wool
products. The correctness of the hearing examiner’s findings that
industrial and household steel wool and steel wool products con-
stitute separate and distinct lines of commerce within the meaning
of the Act is not in issue in the present posture of the case. The
appeal’s exceptions instead are directed to the hearing examiner’s
conclusions that the record does not reveal reasonable probabilities
of substantial lessening of competition or tendency to create
monopoly.

At the outset, it is important to take particular note of the pro-
cedural posture in which the hearing examiner made his decision.
In this regard, we believe that he has failed to evaluate the evidence
in support of the case-in-chief in accordance with the Commission’s
previous directives. The sole task confronting the hearing examiner
in initially considering the motion to dismiss at the close of the
case-in-chief was to ascertain whether a prima facie case had been
established. In the performance of that task the principle ex-
pressed in Vwlcanized Bubber and Plastic Company, D. 6222, re-
iterated in the 7émken Roller Bearing Company case, D. 6504, and
recently reaffirmed in Consolidated Foods Corporation, D. T000,
decided March 4, 1960, should have been applied. The principle
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involved, as well as its application, is a simple matter. It requires
that on a motion made at this stage of the case, the evidence and
inferences reasonably to be drawn therefrom should be viewed in
the light most favorable to the complaint. We conclude that the
hearing examiner failed to apply this principle and in consequence
committed manifest error.

It seems to us that the hearing examiner’s first ruling upon the
motion which, upon appeal, we reversed and remanded, was unduly
preoccupied with pursuing the so-called quantitative substantiality
doctrine—in this case to a point unjustified by existing judicial prec-
edents interpreting the requirements of Section 7 of the Clayton
Act—and thereby gave overwhelming consideration to market shares
to the complete exclusion of all other relevant economic factors.
However, the hearing examiner in the initial decision now before
us on appeal, with an ambivalence that we deem unjustified by
our remand direction, seems repelled by that which he once em-
braced. He now ignores the great and perhaps conclusive weight
to be given to these very same considerations when viewed in con-
nection with an already existing heavy industry concentration and
other relevant record facts. When we refused to adhere to the rigid
yardstick utilized by the hearing examiner in his earlier ruling,
and directed that he look at all the relevant facts of competition,
we did not want to be taken to conclude that in certain situations
the rigid yardstick of market shares might not only be extremely
meaningful, but indeed perhaps conclusive under some circumstances
on the issue of probability of competitive injury or tendency to
monopoly. Obviously the more concentrated an industry, the more
meaningful it becomes; indeed, the more meaningful any additional
single evidentiary element bearing on this issue becomes.

With those guideposts in mind, we turn to the evidence sup-
porting the complaint.

Industrial steel wool wares are sold into the paint and furniture
manufacturing trades and to janitor supply houses and other job-
bers. At the time of the acquisition in 1955, Brillo and Williams
and five other producers were selling steel wool nationally in the
industrial market. As found by the hearing examiner, Brillo in
1954 was the largest producer with 29.19% of the industrial mar-
ket; and Williams was No. 4 with 18.2% of that market. He further
found, among other things, that the evidence showed that the
industrial market had continued to be as keenly competitive after
the acquisition as before and that there was no record basis for
concluding that it would not so continue. The appeal contends that
probable substantial lessening of competition is evident from the
large market share afforded respondent and that such adverse eflects
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will be greatly enhanced by other marketing and economic facts
of record.!

The salient record information bearing on the general competi-
tive situation in the industrial market and financial conditions of
the producers included the following matters. Brillo’s profit on
net sales in 1955 was 5.1%. The limited data relating to S.0.S.
indicate that its profit situation has been satisfactory. S.0.S.,
like Brillo, markets the great majority of its volume in the house-
hold market where profit margins substantially exceed those for the
industrial line of commerce. The marginal type of operation from
a profit standpoint which has resulted for one of the producers
is evident from an exhibit received. Another company which had
its first full year of operation in 1956 incurred substantial losses.
The record points to profits of 4% on gross sales or less for the
other producers.

Contributing to such low margins has been the excess plant ca-
pacity by all except Brillo and the circumstance that the industrial
market has been a relatively static one. This has meant that to
secure added volume a producer usually must induce buyers to
switch from their established sources. The result has been keen
and intense competition contributing to low prices and narrow profit
levels.> In the light of these matters, it also is apparent that the
handicaps to profitable operations and normal business growth

1 Counsel supporting the complaint alternatively contended before the hearing exami-
ner and argues here that because the evidence portraying the competitive and economic
factors operating in the industrial market did not detract from inferences of lessened
competition properly to be drawn from the size of the market shares involved, a prima
facie case of probable anti-competitive effects was therefore established. When rejecting
this, the hearing examiner stated such proposed standard would improperly shift the
burden of proof to respondent and also contravene the rule of law expressed in the
Commission’s order of remand. We do not agree with the initial decision’'s concept of
improper shifting of burden of proof inasmuch as it erroneously assumes that market
share data have no evidentiary value in determining probable effects of the acquisition.
The Commission's prior remand was based on the view that although market share data
constituted an important evidentiary facet of the case, decision as to the presence or
ahsence of a prima facie case was not to be based on market share evaluations to the
exclusion of all other factors as the hearing examiner had originally done.

Nor did the Commission hold thereby that proof of violation would turn solely on
whether the attendant competitive factors appeared affirmatively to enhance or give
added impetus to adverse effects inhering in the expanded market share acquired. On
the other hand. the hearing examiner’s rejection of the rule of law advocated in the
appeal perhaps had po effect on his instant disposition of the case inasmuch as he found
that inferences of substantial lessening of competition were negated by competitive fac-
tors cited in the initial decision. However, to the extent the decisional formula pressed
by staff counsel contemplates that no showing of added impetus to injury from sur-
rounding competitive circumstances shounld ever be reguired if consequential market shares
are involved. it is incorrect.

2 Qubstantial increases in production and shipping costs for steel wool occurred in the
vears subsequent to 1930. However, the prices at which certain medium and coarser
grades of steel wool were sold by the producers in the first nine months of 1956 were
two cents per pound below those made effective by them in December, 1950 ; and Brillo's
prices for such 1956 period were the same on its coarser grades as its prices of Decem-
ber 8, 1950. A representative of one of the producers testified his firm did not pass on
inereased production costs because it was not feasible to raise prices unless Brillo did so.

599869—62 107
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which exist in the industrial market impose formidable barriers to
the success of new entrants into the field. Hence, conclusions of
easy entry into the industry are of dubious validity.

The record additionally indicates great and progressively widen-
ing disparity in resources and sales volume between Brillo and the
other producers excluding S.0.S. For example, in 1955, Brillo’s
total assets were $5,234,000 and its surplus $8,259,000. Excluding
Williams and S.0.S., the aggregate sales of the remaining pro-
ducers in the composite industrial and household markets were sub-
stantially less than Brillo’s surplus. Further illustrating that dis-
parity is the more than 1.4 million dollars spent by Brillo on adver-
tising in that year, primarily for promoting the sale of its household
line. American, the third ranking producer in the total steel wool
field, with a market share of 4.50 in that year, had a volume of
$1,311,654. Its market share for that year in industrial steel wool
was 20.8%. In the period 1950-56, the smaller producers lost mar-
ket shares in the industrial line of commerce and Brillo progres-
sively gained. The record supports reasonable inferences that none
of the smaller producers engaged exclusively in marketing steel wool
has made appreciable financial growth in the half-decade preceding
the acquisition.

Another issue concerns the impact, if any, upon competition re-
sulting from Brillo’s access to the plant facilities involved in the
acquisition. Brillo’s plant is located in Brooklyn and the Williams’
factory is in London, Ohio. Steel wool manufacturers traditionally
have sold at freight prepaid prices based on three zones which
zone areas vary slightly among the producers. The eastern or first
zone price has been one cent below the central zone and two cents
under that for the far west. All producers are located in the
first zone, however, and their zone differentials look to partially
compensating them for added freight costs into distant markets.
The hearing examiner found (1) that the potential freight savings
afforded by Brillo’s control of midwest, production facilities would
not appreciably improve its competitive position; (2) that con-
clusions that respondent would lower prices among markets in pro-
portion to freight savings would be based on far-fetched assump-
tions that it would abandon the traditional zone system for selling
industrial steel wool; and (8) that to find that anti-competitive
eflfects instead of enhanced competition might result from price
reductions would be to insulate weak competitors from the rigors
of competition and be inconsistent with the public policy underlying
the antitrust laws.

Low prices when used in competitive settings enabling sellers to
achieve monopolistic power are but a prelude to higher prices.



INTERLOCUTORY ORDERS, ETC. 1677

The goal of amended Section 7 therefore is to preserve competition
to the end that competition may preserve low prices. Hence, in
cases of proved likelihood of anti-competitive effects, the fact that
the statutory remedy will reduce undue competitive handicaps for
the violator’s rivals is no bar to corrective action. A chart attached
to the appeal brief indicates that very substantial freight savings
can be realized by shipping from London, Ohio, instead of Brooklyn
or vice-versa. For example, the savings through Ohio shipments
to ten typical cities in the south, southeast, midwest, southwest and
west average $1.45 per hundred pounds on an lec.l. basis and ap-
proximately $1.00 on a carload basis. The choice of shipping points
made available to respondent by the acquisition accordingly affords
substantial freight savings to respondent.

Nor is it reasonable to conclude that respondent may never elect
to abandon the industry’s present zone pattern of pricing. 1t 1s
the only industry member having two production points; and it is
the price leader in the industrial field.* Were Brillo to lower its
prices in areas where it has freight advantages over competitors,
retaliatory decreases based on corresponding savings by individual
producers with single production points necessarily would involve
fewer markets. Also, instead of abandoning zone pricing, respond-
ent could formulate area prices differing as between Brillo and
Williams. Differing prices between the two companies in fact pre-
vailed in the first nine months of 1956, Williams being lower on
some grades than respondent and its competitors. The dual plant
aspects of the acquisition, accordingly, represented a material
change in competitive patterns theretofore existing in the industrial
line of commerce for steel wool and its potential for strengthening
respondent’s marketing power or handicapping or foreclosing other
producers in some markets is evident.

The foregoing economic factors affecting the industrial line must,
of course, be regarded in the context of the highly concentrated

aThe briefs in support of and in opposition to the appeal contained extended argu-
ments on whether the respondent has been the price leader in the industrial field. The
hearing examiner found it was not. Inasmuch as this is not a Sherman Act proceeding,
the absence of such market power is not controlling to decision; but if present, it is a
relevant market factor of which due regard should be taken. To analyze all the evi-
dence bearing on this issue would unduly lengthen this memorandum. It suflices instead
to note that general price increases for industrial wares occurred in December, 1950,
August, 1954, January, 1956. and October, 1956. Brillo was the first to promulgate
prices at those times. It is true that most of the prodncers were selling their coarser
grades at two cents above Brillo for an extended period and later, up to January, 1956,
sold at one cent over Brillo. Such differentials do not signify, however, that Brillo was
merely following the leadership of other preducers when raising its prices. This holds
true because the new prices established by it on some grades usually exceeded those of
its rivals on such grades. Brillo alone had the ability to initiate price movements
upward which would be followed by other or like raixes on the part of the remaining
producers. The record thus supports reasonable inferences that respondent was the
leading factor in the industrinl market as early as 1950 and subsequently established
price leadership.
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market structure resulting from the acquisition. Respondent, which
had 29.1% of the industrial market in the year prior to the acqui-
sition, gained control of a competing enterprise which had 18.2%
of that market. Thus the expanded market share controlled by
respondent represented 47.3%. The record further shows, among
other things, that there had been progressive losses of market shares
in the industrial line of commerce by the smaller producers for sev-
eral years preceding the acquisition and concomitant gains by Brillo
and that the great disparities in financial resources which thereto-
fore existed between respondent and all but one of the other pro-
ducers were widened by the acquisition. In view of all those fac-
tors, we believe that the hearing examiner erred in failing to find
that a prima facie case of statutorily proscribed adverse effects in
the industrial line of commerce was established by the record.

As to the household line of commerce, Brillo’s share of such sales
in the year prior to the acquisition was 45.3%, that for S.0.S.
~amounted to 50.9%, and Williams had 0.8%. The shares of Amer-
ican and Durawool, the only other producers selling in the house-
hold market, were 1.45¢ and 0.3%, respectively. The hearing exam-
iner found the acquisition lacking in competitive impact on the
smaller producers inasmuch as they had been unwilling or unable
to incur the substantial expenditures for advertising required for
gaining consumer acceptance and access to retail outlets in the
household field. We think it evident from the record, however,
that the failure of Durawool and American to emulate Brillo and
S.0.8. by engaging in national advertising has stemmed from finan-
cial inability, not unwillingness. The high entry fee in that re-
spect also explains why certain of the other steel wool manufac-
turers who are factors in the industrial steel wool field do not try
to sell in the household marlket.

Other record considerations also detract from the initial deci-
sion’s conclusions that the acquisition would have no adverse effects
on the smaller producers. Ome of the reasons for Brillo’s acqui-
sition was the inadequacy of its own plant facilities for meeting
anticipated sales demands. After the acquisition, Williams’ produc-
tion was increased over 4009 for making Brillo products. Thus,
Brillo’s access to added production capacity has strengthened it
competitively and as a corollary tended to widen the disparities
in competitive capacities for entering or surviving in the household
field which theretofore existed between Brillo and the smaller
producers.

The initial decision’s conclusions of lack of anti-competitive effects
in the household line also must be weighed with due regard to any
tendencies to industry concentration which may appear. This is
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warranted because there may be lessening of competition or ten-
dency to monopoly if a merger substantially increases concentration.
United States v. Bethlehem Steel Corp., 168 F. Supp. 576, 603
(S.D.N.Y., 1958).

In 1950 and up into 1954, there were six producers selling in
the household market. In the latter year, S.0.S. acquired Cleanser
whose market share was 1.8%. In 1953 respondent and S.0.S.
had 955% of the market, their shares being 45.4% and 50.3%,
respectively. The share held by Williams was 0.3% in 1954 and
1955. In 1956, the combined share of the Big Two, including that
of the affiliated Williams, was 98.5%. In 1953, American (1.6%)
and Durawool (0.29%), accounted for 1.8% of the household mar-
ket; in 1956, their combined share was 1.5%. Brillo’s share in
1958 was 45.4% as noted above, and 45.83% in 1954, and in 1956
Brillo’s combined share with Williams was 46.59. It thus appears
that between 1958 and 1956, the combined shares of the small pro-
ducers slightly decreased percentagewise, the shares held by the
two large producers inereased both individually and in the aggre-
gate, and the number of independent companies competing in the
household field declined by one-third or 3314 %.

Bearing in mind that aggravation of an existing oligopoly
framework comes within the statutory concept of “tend to create
a monopoly,” United States v. Bethlehem Steel Corp., supra, p. 607,
the foregoing market facts reasonably support the inference that
respondent’s acquisition has operated to intensify the marked con-
centration which theretofore existed in the household field. It
therefore is not controlling that the share held by Williams was a
fraction of one percent. The Act also encompasses minute acqul-
sitions which tend to monopoly. United States v. Brown Shoe Co.
(D.C. Mo., 1959; CCH Trade Reg. Rep. 69531). We think the
hearing examiner erred in failing to find that a prima facie case of
statutorily proscribed adverse effects in the household line of com-
merce was established by the record.

Viewing the evidence in this record and inferences to be drawn
therefrom in the light most favorable to the complaint, we con-
clude that a prima facie case has been established of statutorily
proscribed adverse effects in both the industrial steel wool and in
the household steel wool lines of commerce and that the hearing
examiner erred by dismissing the complaint. In the present pos-
ture of the case we, of course, draw no conclusions on the merits.
Respondent. will have ample opportunity to rebut, explain or con-
tradict the proof adduced in support of the complaint in the next
stage of the proceeding.

Finally for determination is the appeal of counsel supporting the
complaint excepting to the hearing examiner’s refusal to regard
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the composite industrial-household market as a statutory line of
commerce and find violation therein. In this connection we find
counsel in support of the complaint on somewhat thin ground.
First, with respect to the pleadings, it would require the broadest
possible interpretation of the complaint to disagree with the hearing
examiner’s conclusion that the position of counsel supporting the
complaint is “contrary to the allegations of the complaint.” More-
over, both the theory of presentation and the substance of the
evidence in support of the case-in~chief indicates that perhaps this
proposition may have been an afterthought. We coneur with the
hearing examiner’s conclusion on this matter. This aspect of the
appeal is denied.

The appeal of counsel supporting the complaint, except. as above
mndicated, is granted. The initial decision accordingly is being va-.
cated and set aside and the case remanded to the hearing examiner
for further proceedings consistent with this opinion.

Chairman Kintner and Commissioner Tait concur in the result.

ORDER

This case having come on for hearing upon the appeal of counsel
supporting the complaint from the hearing examiner’s initial deci-
sion dismissing the complaint. for failure to establish a prima facie
case; and

The Commission, for reasons stated in the accompanying opinion,
having determined that the hearing examiner erred, and having
granted the appeal:

1t is ordered, That the initial decision be, and it hereby is, vacated

and set aside.
It is further ordered, That this case be remanded to the hearing

examiner for further proceedings.
Chairman Kintner and Commissioner Tait concurring in the result.

REYNOLDS METALS COMPANY
Docket T009. Order and Opinion, Mar. 30, 1960

Order denying petition to reopen proceeding to adduce new evidence and
modify desist order of Jan. 21, 1960 (p. 743 herein).

ON PETITION TO REOPEN PROCEEDING

By Tarr, Commissioner:

Respondent has petitioned the Commission to reopen this pro-
ceeding for alternative purposes of adducing new and additional
evidence, rehearing the matter on certain stated grounds, and modi-
fying the order of January 21, 1960.
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Request to Introduce New and Additional Evidence

The new and additional evidence which respondent seeks to offer
appears to relate principally to the alleged entry of a new company
in the florist foil field and the expansion of the florist foil sales
of another firm. The concerns mentioned are I{aiser Aluminum
& Chemical Sales, Inc., a division of Kaiser Aluminum & Chemical
Corporation, and Archer Aluminum, a division of R. J. Reynolds
Tobacco Company. Respondent states that the Kaiser firm began
to sell florist foil in 1960 and that Archer Aluminum has intensified
and extended its activities in the florist foil field since the close
of hearings on October 80, 1958.

Respondent contends that the entry of the one new firm and the
expansion of the other, both with averred competitive strength com-
parable to respondent, shows (a) that the respondent’s acquisition
of Arrow Brands has not had the effect of a probable lessening
of competition or a tendency to monopoly and (b) that any lessen-
ing as a result of the acquisition can not be laid at the door of
the respondent.

The new facts which respondent seeks to have added to the record
relate to alleged changes in the competitive structure of the market
occurring since the record was closed. The fact is that respondent
was shown at the time of the hearings to be in violation of Sec-
tion 7. This requires an order of divestiture under the statute.
Even though subsequent events may show that future competitive
conditions are not as anticipated, this would not make legal that
which was illegal, nor relieve the respondent of the consequences
of its action, unlawful as of the time of trial. It follows that the
new evidence could have mno bearing on the outcome of this
proceeding.

The mere entry of a new company or the broadening of the activ-
ities of an existing company in the industry would not show the
Commission’s determination to be incorrect. The decision was not
made on the basis that respondent had so monopolized the field as
to preclude competition. It was made with an awareness that new
companies could come into the business, particularly companies with
large resources. The acquisition was nevertheless found to be illegal.
Competition in the industry before the merger was represented by
a number of firms, not very large in size, which were vigorous,
aggressive competitors in price, service, design and other ways. We
found that the acquisition seriously and substantially lessened the
competition in the relevant line of commerce. A new entry com-
parable in strength to Reynolds Metals Company could no doubt
offer competition to the respondent; it would not restore the kind
of competition which has been reduced or eliminated. Moreover,
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in the case of the Kaiser firm, it is too early to tell what may be
the impact on the market of the entry of this company.

Respondent claims that since this case was closed, the importations
of florist foil have substantially increased and have resulted in the
loss of customers by Arrow Brands and other domestic companies.
The effect of import foil on competition in the American market
was a factor considered by the Commission in its decision.

Respondent seeks to show that certain named competitors con-
tinue in business and that they have not been injured and will
not likely be injured by the acquisition. The issue before the
Commission in deciding the case was not one of probable injury
to competitors, but of probable injury to competition. Therefore,
the fact that these firms continue in business, as claimed, would
not change the decision.

A further point raised by the respondent is the assertion that
during 1959, Arrow Brands suflered a decrease in its sales vol-
ume. This is sufficiently disposed of by our prior discussion. If
true, 1t would not change our decision. Respondent’s other points
either do not relate to new developments or they concern factors
which, if shown, would make no difference in the determination.

Request for Rehearing and Reargument

In the second part of its petition. respondent requests a rehearing
and reargument on certain grounds, all of which relate to points
previously raised before the Commission on respondent’s appeal
from the initial decision and disposed of by the Commission’s
decision. No showing has been made which would justify a rehearing
of the same issues.

Request for Modification of the Order

Finally, respondent has petitioned the Commission to modify
the order of divestiture issued January 21, 1960. Specifically, it
requests the deletion of the provisions which relate to the new plant
at Torrance, California, and to other assets and properties put
into Arrow Brands since the acquisition. ‘

The order in pertinent part requires divestiture of respondent’s
interest in Arrow Brands
together with the new plant built after the aequisition for Arrow Brands, Inc.,
and so much ot any other assets and properties put into the business of Arrow
Brands, Inc., since the acquisition as may be necessary to restore it to at least
the same relative, competitive standing it formerly had in the florist foil indus-
try at or around the time of the acquisition.

We do not interpret the order as necessarily requiring respondent
to divest itself of the new plant and the added equipment if there
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is any other way in which it can reestablish the competitor as
ordered. A further provision requiring the submission of a plan
for compliance gives respondent the opportunity to submit for
approval some method of complying with the order which does
not involve the Torrance, California, plant and other property put
into the company, if it can. In view of this, we do not think
respondent’s objections to the form of the order are well taken.
Accordingly, respondent’s petition to reopen will be denied.
Commissioner Kern did not participate in the decision herein.

ORDER

Respondent, having filed a petition on March 11, 1960, requesting
alternatively that this proceeding be reopened for the purpose of
(a) adducing new and additional evidence, (b) rehearing the mat-
ter on certain stated grounds, and (c) modliylng the Commission’s
order lssued January 21, 1960; and

The Commission, for the reasons stated In the accompanying
opinion, having determined that the aforementioned petition should
be denied:

1% is ordered, That respondent’s petition to reopen the proceeding,
filed March 11, 1960, be, and it hereby is, denied.

Commissioner Kern not participating.

SNAP-ON TOOLS CORPORATION
Docket 7116. Order and Opinion, Apr. 4, 1960
Order denying respondent’s petition for rehearing on decision vacating hearing

examiner's dismissal in part and remanding case with direction to deny
motion to dismiss in toto.

ON PETITION FOR REHEARING

By the Comaission:

In our decision of January 21, 1960, we granted an interlocutory
appeal by counsel supporting the complaint, vacated the hearing
examiner’s order insofar as it granted in part the respondent’s
motion to dismiss for failure to establish a prima facie case, and
remanded the case with the direction that he deny such motion in
toto. Respondent’s petition for rehearing requests that our decision
be withdrawn and that the appeal be reheard and decided on the
specific issues deemed controlling by opposing counsel and duly
argued in their briefs.

Respondent contends in its petition that the Commission im-
properly decided something not before it on appeal. When con-
sidering such appeal however, the Commission made its own inde-
pendent analysis of the issue basically presented and controlling



1684 FEDERAL TRADE COMMISSION DECISIONS

to decision in the then posture of the case; and it thereupon decided
the appeal on the basis of applicable legal principles. Moreover,
the petition makes no showing as to the Commission’s aforementioned
analysis being erroneous or of invalidity respecting legal standards
applied by it.

The petition’s additional argument that substantive law relating
to formal appellate procedures forecloses the Commission from
deciding appeals on issues other than those deemed governing by
counsel also is rejected. Such principle has no application what-
soever to interlocutory appeals in administrative proceedings wherein
no final dispositions of cases are being made.

Nor is it necessary to grant a rehearing because the per se ille-
gality of respondent’s contract provisions may ultimately become
the prime issue in this proceeding. The petition’s allegations on
this score are in part based on assumptions that the hearing exam-
iner subsequently may find that all issues except that relating to
the exclusive territory provision are rendered moot by reason of
certain revisions and modifications by respondent in its dealer
contracts. However, our prior decision duly recognized that the
question of maintenance of exclusive territories, including the
extent to which activities in that respect may have contributed
to illegality inhering in the respondent’s dealer arrangements, was
one more appropriately to be considered upon final disposition of
the case. The issuance during adversary proceedings of advisory
opinions in the nature contemplated in the petition would encourage
fragmentary submission of cases for decision, make for piecemeal
decisions and inevitably result in unjustifiable delays in the dispo-
sition of Commission proceedings.

Respondent also claims prejudicial or reversable error attending
the Commission’s failure to hear its counsel on oral argument in
opposition to the appeal. Because the record and briefs afforded
adequate basis for informed decision on the merits of the appeal,
the Commission exercised its sound discretion and determined that
oral argument should not be granted. The same holds true respect-:
ing the petition’s instant request for oral hearing and it 1s likewise
denied. E

The petition for rehearing is denied accordingly.

Commissioner Kern did not participate in the decision herein.

ORDER

The Commission having determined, for reasons stated in the
accompanying opinion, that the respondent’s petition for rehearing
on the Commission’s decision of January 21, 1960, should be denied:

It is ordered. That said petition be, and it hereby is, denied.

Commissioner Kern not participating.
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EDWIN M. FREEMAN ET AL. TRADING AS
FREEMAN & FREEMAN
Docket 4735. Order, Apr. 7, 1960
Order denying respondents’ request for modification of desist order because of
change in formula of product.

This proceeding having been reopened and the matter referred
to a hearing examiner for the purpose of receiving evidence in
support of and in opposition to the respondents’ request for modi-
fication of the order to cease and desist entered herein on May 2,
1945; and

The Commission having considered the evidence received and hav-
ing determined therefrom that the changes alleged to have been
made in the formula and composition of the respondents’ product
since the date of the order to cease and desist do not require any
change in the terms of said order to cease and desist:

1t is ordered, That the respondents’ request, made in their motion
of July 80, 1958, for modification of the order to cease and desist
be, and it hereby 1is, denied. '

SIMPSON TIMBER COMPANY ET AL.
Docket 7713. Order and Opinion, Apr. 20, 1960

Interlocutory order upholding denial of respondent’s motion to quash subpoena
duces tecum requesting trade data submitted by members to redwood
association.

OPINION OF THE COMDMIISSION

By Kerx~, Comunissioner

This matter is before the Commission upon appeal of Philip T.
Farnsworth, executive vice president and general manager, Cali-
fornia Redwood Association, from a ruling by the hearing examiner
denying a motion to quash a subpoena duces tecum issued at the
request of counsel supporting the complaint. The requested data
include, for a specified period of time, documents identifying mem-
bers, subscribers and other companies which have submitted data
to the Association relating to the production and shipment of red-
wood; originals or true copies of all reports submitted to the
Association by said companies relating to the production or ship-
ment of redwood; all worksheets and tabulations used by the Asso-
ciation in the preparation of statistical reports to its members
which relate to the production or shipment of redwood; and all
additional documents used by the Association in computing aggre-
gate annual production and annual aggregate shipment of redwood
by all companies.
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The principal argument advanced by appellant is that the sub-
poena calls for data obtained by the Association on a confidential
basis; that disclosure of that data in response to a subpoena will
cause irreparable harm to the Association and impair its opera-
tions; and that the data sought is readily available directly from
the companies involved. In support of this argument, appellant
relies on the Commission’s action in quashing a subpoena duces
tecum In the Matter of Foremost Dairies, Inc., Docket No. 6495,
3 CCH Trade Reg. Rep. par. 27,844,

Appellant’s reliance on that action is misplaced. In that matter,
the Attorney General of the State of California, on behalf of the
Director of Agriculture of that State, appealed from a ruling by the
hearing examiner which denied a motion to quash or limit a sub-
poena duces tecum issued by the hearing examiner at the instance
of respondent Foremost Dairies, Inc. In addition to other grounds,
the State Attorney General argued that the material required to be
produced was privileged and confidential under the laws of the State
of California and that the data was available from other sources.
The Commission’s action was not based on either of these two
grounds. It was our view that the production of the requested data
would seriously impair the operations of the State Depdrtment of
Agriculture. We concluded that the public interest that would be
served by not impairing the operation of the state agency out-
weighed the public interest that would be served by the production
of the requested material. While the fact that the data may have
been available from other sources was a consideration in balancing
the public interest to be served, it was not the basis for our holding
as contended by appellant. In this connection, it is well established
that “* * * there is no lawful restraint upon the use of the subpoena
duces tecum which limits its use to cases where the subpoenaed prop-
erty is the sole source of the information.” Fleming v. M ontgomery
Ward & Co., 114 F. 2d 384 (C.A. 7, 1940), cert. denied, 311 U.S. 690
(1940). Thus, our ruling in the Foremost case does not impose a
restriction on the power of the Commission to obtain information by
subpoena but resulted from an exercise of our discretion on the
basis of the particular facts of that case.

The facts in this case are more closely analogous to those in Fed-
eral T'rade Commission v. W. . Tuttle, 244 T. 2d 605 (C.A. 9, 1957),
cert. denied, 354 U.S. 925 (1957). Appellant in that case similarly
argued that the data requested was confidential and that the produc-
tion thereof would be injurious to the business of his accounting
firm. The court rejected both of these contentions and we agree
with the hearing examiner that the court’s ruling in that matter is
controlling here.
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Appellant also contends that the Commission alone has the power
to issue a subpoena duces tecum against third parties and since this
subpoena was issued by the hearing examiner, it is invalid. This
argument is rejected for the reasons set forth in oar opinion in
Foremost Dairies, Inc., supra.

No question has been raised on this appeal as to the relevancy of
the documents requested in the subpoena duces tecum and we find
no reason to overrule the hearing examiner’s holding that the docu-
ments ave relevant to the issues in this proceeding. :

Accordingly, the interlocutory appeal of Philip T. Farnsworth 1s
denied.

ORDER

This matter having come on to be heard upon the interlocutory
appeal of Philip T. Farnsworth, Executive Vice-President and
General Manager, California Redwood Association, from the ruling
of the hearing examiner denying a motion to quash a subpoena duces
tecum issued by the examiner at the instance of counsel supporting
the complaint; and

The Commission having determined, for the reasons appearing in
the accompanving opinion, that the appeal shounld be denied:

It is ordered, That the interlocutory appeal of Philip T. Farns-
worth, Executive Vice-President and General Manager, California
Redwood Association, be, and it hereby is, denied.

BROWNING KING & COMPANY, INC., ET AL.
Docket 7060. Order, 3May 4, 1960

Interlocutory order upholding denial of motion to dismiss.

This matter having been heard by the Commission upon respond-
ents’ interlocutory appeal from the hearing examiner’s ruling deny-
ing respondents’ motion to dismiss the complaint, in support of which
respondents have filed a brief and a supplemental brief; and

It appearing that the only effect of the hearing examiner’s ruling
denying respondents’ motion to dismiss for alleged failure of proof
is to require respondents to present their defense and, thus, it is not
shown that the ruling involves any substantial rights or that it will
materially affect the final decision in this matter; and

The Commission, therefore, being of the opinion that respondents’
appeal is not one to be granted under §3.20 of the Commission’s
Rules of Practice, and that, in the circumstances, no useful purpose
would be served by granting respondents’ request for oral argument
on the appeal:

1t is ordered, That respondents’ interlocutory appeal and their re-
quest for oral argument on the appeal be, and they hereby are,
denied.
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LIFETIME CUTLERY CORP. ET AL.
Doclket 7292. Order, May 23, 1960

Interlocutory order denying respondents’ appeal from the hearing examiner’s
order, holding relevancy of evidence to be received and place of hearings
to be peculiarly within his sound discretion.

Respondents having filed an interlocutory appeal from the hearing
examiner’s order of May 2, 1960, giving notice of a hearing to be
held in Providence, Rhode Island, beginning on May 25, 1960; and

It appearing that the grounds in support of said appeal are that
the subject matter of the proposed hearing is not within the scope
of the Commission’s order of October 30, 1959, remanding this case
for additional evidence, and that the selection of Providence, Rhode
Island, as the place of hearing is arbitrary and unreasonable; and

The Commission being of the opinion that the questions thus
raised, namely, the relevancy of evidence to be received and the place
of hearings, are matters peculiarly within the sound discretion of
the hearing esaminer, and that his determinations of such questions
should not be disturbed in the absence of a showing of abuse of this
discretion; and

The Commission being of the further opinion that in this instance
no such abuse has been shown:

It is ordered, That the respondents’ appeal be, and it hereby is,
denied.

H. P. HOOD & SONS, INC.
Doclket 7709. Order, May 23, 1960
Interlocutory order upholding—on the basis of the Commission's traditional
policy against injecting itself into the trial of adjudicatory proceedings—
the hearing examiner’s denial of respondent’s pre-trial motion for order
directing counsel to furnish opposing counsel names and affiliations of
witnesses.

The respondent having filed an interlocutory appeal from the
hearing examiner’s order denying its pretrial motion for an order
directing counsel to furnish opposing counsel, not less than two
weeks prior to each hearing, the names and company afliliations of
witnesses whom they expect to call at such hearings; and

The Commission having considered the appeal’s arguments that
sound administrative policy requires that motions for exchange of
witnesses’ names be granted save in extraordinary circumstances and
that its hearing examiners should be so instructed by the Commis-
sion, but the Commission having determined that just disposition of
those and other procedural requests requires that broad discretion
be exercised by such officers and that a contrary policy would violate
the Commission’s traditional policy against injecting itself into the
trial of adjudicatory proceedings; and
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The Commission having additionally determined that no showing
has been made in the appeal that the challenged ruling constitutes
an abuse of discretion by the hearing examiner or that said ruling
involves substantial rights or will materially aflect the final deci-
sion of the case:

1t is ordered, That the interlocutory appeal of the respondent be,
and it hereby is, denied.

Commissioner Kern not participating.

JOSEPH A. KAPLAN & SONS, INC.
Docket 7818. Order, June 2, 1960
Interlocutory order upholding hearing examiner in failing to direct complaint
counsel to furnish respondent requested particulars.

The respondent having filed an interlocutory appeal from so much
of the hearing examiner’s order of May 10, 1960, as fails to direct
counsel in support of the complaint to furnish the respondent all of
the particulars requested in its motion to clarify complaint filed
April 28, 1960; and

It appearing that no showing is made in the appeal that the chal-
lenged ruling constitutes an abuse of the discretion vested in the
hearing examiner or that said ruling involves substantial rights or
will materially affect the final decision of this case:

1t is ordered, That the aforesaid appeal be, and it hereby is, denied.







