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IN THE 1ATTER OF

NASHBORO RECORD COMPANY , INC. , ET AL.

CONSEN' l' ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION

OF THE FEDERAL TRADE C01\DIISSION ACT

Docket 7875. CO?n'plaint , May S, 1960-Decision, Ju 1960

Consent orGel' reQl1iring manufacturers of phonograph records in Nashvile,
Tenn., to cease giving concealed "payo1a -money or othe rmaterial con-
sideration-to disc jockeys of television and radio programs or others to
induce broadcasting of their records.

COMPLAIN'

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Nashboro Hecord
Company, Inc., a corporation, and Ernest L. Y Dung, individual1y
and as an offcer of said corporation , hereinafter referred to as re-
spondents , have violated the provisions of s tid Act, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the pubJic interest, hereby issues its complaint stating its
charges in that respect as fol1ows:

P ARAGRArII 1. Respondent N ashboro R.ecorc1 Company, Inc. ! is ft
corporation organized , existing and doing business under and by
virtue of the lows of the State of Tennessee with its principal offce

a.nd place of business located at 177 Third Avenue , North , Nashville
Term.

Respondent Ernest L. Young is President and Treasurer of said
corporate respondent and formuIntes , directs and controJs the acts
and practices of said respondent corporation , including the acts a,
practices herein set out. The address of the individual respondent
is the same as that of said corporate respondent.

PAR. 2. Respondents arc now, and for some time last past have

been , engaged in the manufacture , distribution and saJe of phono-
graph records to independent distributors for resale to retail outJets
and jukebox operators in various States of the United States.
In the course ann conduct of t11eir business , respondents now

cause, and for some time last pa t have caused , the records they

manufacture , seJ1 and distribute , when sold , to be shipped from their
place of business in the State of Tennessee, to purchasers thereof

located in various other States of the United States and maintain
and at an times mentioned herein have rnn1ntained a ubstantia1

conrse of trade in phonograph records in commerce , as "commerce

is defined in the Federal Trade Commission Act.
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PAR. 3. In the course and conduct of their business, at a11 times

mentioned herein , respondents have been , and are now, in substan-

tial competition in commerce , with corporations , firms and individ-
uals in the manufacture , sale and disLribution of phonograph records.
PAR. 4. After World War II when television and radio stations

shifted from " live" to reeorded performances for much of their pro-
gramming, the production , distribution and sale of phonograph rec-
ords emerged as an important factor in the musical industry with a
sales volume of approximately $400 000 000 in 1958.

Record manufacturing companies and distributors ascertained that
popular disk jockeys conld by "exposure" or the playing of a record
day after day, sometimes as high as six to ten times a day, substan-
tial1y increase the sales or those records so "exposed". Some record
manufacturers and distributors obtained and insured the ' exposure
of certain records in which they were financial1y interested by dis-
bursing "payola" to individuals authorized to select and "expose
records for both radio and television programs.

Payola \ among other things , is the payment of money ' or other
valuable consideration to disk jockeys or musical programs on radio
and television stations to induce stimulate or motivate the d1sk

jockey to select , broadcast

, "

expose" and promote certain records in
which the payer has a financial interest.

Disk jockeys in consideration of their receiving the payments here-
tofore described , either directly or by implication represent to their
listening public that the records "exposcd on their broadcasts have
been selected on their personal evaluation of each record's merits or
its general popularity with the pnbJic , whereas , in truth and in faet
one of the principal reasons or motivations guaranteeing the record'

exposure" 1S the "payola

" p

lyofI.
PAR. 5. In the conrse and conduct of their business in commerce

during the last several years , the responrlents have engaged in un-
fair and deceptive ads and practices and unfair meLhods of com-
petition in the fo11owing respects:

The respondents alone , or ,,,ith certain unnamed record distribu-
tors negotiated for and disbursed "payola" to disk jockeys broad-
casting musica1 programs over radio or television stations, broad-
casting across state Jines.

Deception 1S inherent in "payola" inasmuch as it 1nvolves the pay-
ment of a consideration on the express or implied unclerstnnding

that the disk jockey win conceal , withhold or camouflage such faet
from the listening public.

The respondent by partlcipating inc1ividua1Jy or in a joint (',fIort
w1th certain col1aborating record distributors have a.ided and abet-



264 FEDERAL TRADE COMMISSION DECISIONS

Dedsion 57 F.

ted the deccption of the public by various disk jockeys by control-
ling or unduly influencing the "exposure" of records by said disk
jockeys with the payment of money or other consideration to them.

Thus

, "

payola" is used by the respondents to mislead the public
into believing that the records "exposed" were the independent and
unbiased seJections of the disk jockeys based either on each record'

merit or pubJic popularity. This deception of the pubJic has the

capacity and tendency to cause the public to purchase the "exposed"
records which they otherwise might not have purchased and , also

to enhance the popularity of the "exposed" records in various popu-
larity po1Js , which in turn has t.he capacity and tendency to sllb-
stantia.11y increase the sales of the "exposed" records.

PAR. 6. The aforesaid acts and praetices and methods have the
capacity and tendency to mislead and deceive the public and to
hinder, restrain and suppress competition in the manufacture, dis-

tribution and sale of phonograph records, and to divert trade un-
fairly to the respondents from their competitors and substantial
injury has thereby been done and may continue to be eIone to com-
petition in commerce.

PAn. 7. The aforesaid acts and practices of respondents, as al-
leged herein , were and are al1 to the prejudice and injury of tbe
public and of respondents ' competitors and constitute unfair and
deceptive acts and practices and unfair methods of competition in
commerce within the intent and meaning of the Federal Trade

Commission Act.

Afr. .John T. Walleer and Mr. .James H. Kelley for the Comms-
SIon.

r. .Jordan Slolce" Ill of N ashvi1e , Tenn. , for respondents.

I:NlTIAL DECISIO:; BY J. EARL Cox , HEARIXG EXAMINER

The complaint charges respondents , who are engaged in the man-
ufacture, distribution and sale of phonograph records to independ-
ent distributors for resale to retail outlets and jukebox operators in
various States of the United States, with violation of the Federal

Trade Commission Act , in that respondents, alone or with certain
unnamen record distributors, have negotiated for and disbursed
payola " i. , the payment of money or other valuable eonsidcration

to disk jockeys of musical programs on radio and television stations
to indllce stimulate or motivate t110 disk jockeys to select , broadcast
expose" and promote certain records, in which respondents are

financia11y interested , on the express or implied nnderstanding that
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the disk jockeys wilI conceal, withhold or camouflage the fact of

such payment from the listening public.
After the issuance of the compJaint, respondents, their counsel

and counsel supporting the complaint entered into an agreement

containing consent order to cease and desist, which was approved by
the Director, Assoeiate Director and Assistant Director of the Com-
mission s Bureau of Litigation, and thereafter transmitted to the

hearing examiner for consideration.
The agreement states that respondent Nashboro Record Company,

Inc. is a corporation organized , existing and doing business under
and by virtue of the laws of the State of Tennessee, with its prin-
cipal offce and place of business located at 117 Third Avenue

1\ orth , Nashville , Tenn.: and that respondent Ernest L. Young is
president and treasurer of said corporate respondent and formu-
Jates , directs and controls the acts and practices 01 said respondent

corporation, his address being the same as that of said corporate

respondent.
The agreement provides , among other things, that respondents

admit all the jurisdictional facts alleged in the complaint , and agree
that the reeord may be taken as if findings 01 jurisdictional facts

had been duly made in accordance with such alJegations; that. the
record on which the initiaJ decision and the decision of the Com-
mission shan be based shall consist solely of the complaint and this
agreement; that the agreement shall not become a part of the offcial
record unless and until it becomes a part of the decision of the

Commission; that the complaint may be used in construing the

terms of the order agreed upon , which may be altered : modified or
set aside in the manner provided lor other orders; that the agree-
ment is for settlement pnrposes only and does not constitute an ad-
mission by respondents that they have violated the law as alleged

in the eompJaint; and that the order set forth jn the agreement and
hereinafter includecl in this decision shall have the same force and
effect as if entered after a full hearing.
Respondents wa,lve any further procedural steps before the hear-

ing examiner and the Commission , the making of findings of fact
or conclusions of law : and all of the rights they may have to chal-
lenge or contest the vnJidity of the order to cease and desist entered

in accordance with the agreement.

The order agreed upon fully disposes of an the issues raised in
the complaint: and aclequnJ.ely prohibits the acts and pnlctices charged
therein as being in violation of the Federal Tradp, Commission Act.
Aecorclingly, the hearing exa.miner finds this proceeding to be in

the public jnterest, and accepts the agreement containing consent
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order to cease and desist as part of the record upon which this
decision is based. Therefore

It is ordered That respondents Nashboro Record Company, Inc.
a corporation, and its officers , and Ernest L. Y Dung, individually
and as an offcer of said corporation, and respondents ' agents , rep-

resentatives and employees , directly or through any corporate or
other device, in connection with phonograph records which have
been distributed in commerce , or which are used by radio or tele-
vision stations in broadcasting programs in commerce, as "com-
merce" is defied in the Federal Trade . Commi sion Act, do forth-
with cease and desist from:

(1) Giving or offering to give , without requiring public disclo-
snre , any sum of money, or other material consideration, to any
person , directly or indirectly, to induce that person to select , or par-
ticipate in the selection of, and the broadcasting of , any such rec-
ords in which respondents , or either of them , have a financial in-
terest of any nature;

(2) Giving or offering to give , without requiring public disclo-
sure, any sum of money, or other material eonsic1e.ration, to any
person , directly or indirectly, as an inducement to influence any
employee of a nldio or television broadcasting station , or any other
person , in any manner, to select, or participate in the selection of
and the broadcast.ing any snch records in y\;hich respondents , or
either of them , have a financial interest of any nature.

There shall be u publie dise1osnre" ,yithin the meaning of this
order by any employee of a radio or television broadcasting station
or any other person , who selects or participates in the selection and
broadcasting of a record -when he shall disclose, or cause to have
disclosed , to the listening public at the timc the record is played
that his selection and broadcasting- of such record are in considera-
tion for compensation of some nature, directly or indirectly rec.eived

by him or his employer.

DECISION OF TI-IE COl\fl\rJSSION .AXD ORDER TO F1LE REPORT OF CD:fPLL\KCE

Pursuant to Scction 3.21 of the Commission s R,ules of Practice

the initial decision of the hearing exnminer did , on the 19th day of
Tuly 1950 become the decision of the COl1mi sjon; and , accordingly:
It is ordered Thnt respondents Kashhoro Hocord Company, Inc.

a. corporat.ion , and Ernest L. Young, individually and as an offcer
of 2aid corporat1on shall , -within sixty (50) days after service upon
them of this order, file witll the Commission :: report in -writing,
setting forth in detail the manner and form in which they have
complied with the order to cease and desist.
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IN THE MATTR OF

COLUMBIA CONTAINER CORPORATION ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OFTlil
FEDERAL TRADF; CO:rBfISSION ACT

Docket 7105. Complaint, ArJr. S, 1958-Decision, July 20 , 1960

Order requiring a Baltimore manufacturer to cease misrepresenting the quality
of its corrugated fiorcboard boxes through imprinting the certificate of the
box maker-required by Rule 41, Uniform Freight CIassificatioD , estab-

lished by American railroads as authorized by the Interstate Commerce
Act-on boxes which did not conform to the standards set out in the ruJe
in that the combined weight of the facings and the bursting strength of

a substantial number of the boxes tested \vere less than the required
minimum.

BeJore JJJr. TViZlianl L. Pack henrinlf eXHrnin(:r.

Mr. Charles W. O' Connell for t.he Commission.
hipley, Akerman 

&: 

Pickett of "\Vashington , D. , for respondents.

FINDINGS AS TO THE FACTS , CONCLUSIO:r" A;oW ORDER

The Federal Trade Commission issued its complaint against t.he
above-named respondents on April 3, 1958 , chaTging them with vio-
lation of the Federal Trade Commission Act by imprinting on the
corrugated fibre board boxes they manufacture and sell, false and
misleading represcntations a.s to the bursting strength and weight
of the fibreboarc1 facings of said boxes. In response to a motion of
Commission counsel , the complaint was amended by order of the
hearing examiner issued June 18 , 1958. In their ans,yer, respond-

ents denied the charges. Hearings were held before the hearing
examiner and test.imony and other evidence in support of and in
opposition to the allegations of the complaint were received into
the record. In an initial decision fiJed September 24 , 1958, the

hearing examiner found that the charges had not been sustained by
the evidence and ordered that the complaint be dismissed.

Upon appeal by counsel snpporting t.he complaint, the Commis-
sion issued its order on l\farch 27 , 1959 , vacating the initial decision

and remanding the case to the hearing examiner for the purpose of
receiving certain additional evidence. Pursuant to such remand
the case was reopened and additional evidence , both in support of
and in opposition to the complaint was received and considered and
the case was argncd orally before the hearing examiner. On Feb-
ruary 24, 1960, an initial decIsion 'vas filed wherein the 1waring
examiner again orc1erecl dismissal of the complaint. for failure of
proof.


