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too much sail and too little anchor, or too much supplement and
too little bolster.

As previously indicated , the majority have adopted a rule under
which the practice challenged here is even held to be illegal without
any showing of adverse competitive effect. Congress,. in enacting
Section 2 ( d), in effect found that practices covered thereby were
harmful to compet.ition and banned them outright; hence no showing
of an adverse effect on competition is required to prove a charge
against se11ers. But Congress did not ban the practice here chal-
lenged of a buyer s knowing inducement of a Section 2 (d) violation.
Is competitive injury to be imputed in a vacuum? :1\loreover , if the
practice is compared to a Section 2 (f) case , it will be observed that
the proof of a violation of that subsection requires a showing of a
violation of Section :2 (a), which itself requires proof of probable
competitive injury. Congress was clearly most chary of imposing
pe?' se sanctions.

I would dismiss the complaint.

FIN' AL ORDER

This matter having been heard by the Commission upon respond-
ent's appeal from the hearing examiner s initial deeision , and upon
briefs and oral argument ill support thereof and in I opposition
thereto; and the Commission hayjng rendered its decision denying
the appeal and adopting the initial decision:

It is onleTed That respondent, The Grand Union Company, shall
within sixty (60) days after service upon it of this order, file with
the Commission a report, in writing, setting forth in detail the
manner and form bl which it has complied with the order to cease
and desist.

Commissioner Tait dissenting.

IN THE :1\lATTER OF

NORTHEAST CAPITAL CORPORATION ET AL.

CONSENT ORDER, ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COl\:Il\fISSION ACT AND SEC. 2 (a) OF THE CLAYTON .ACT

Docket 7727. Complaint , Jan. 1960-Decision, A'uO. 196'

Consent order requiring two associated corporations in Cincinnati, Ohio, to
cease discriminating among their competing customers in the prices they
charged for automotive safety parts and supplies by such practices as
granting volume discounts to members of group buying associations on the
basis of the total ,olume purchases of all, and selling the same quality
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merchandise under a different trade name to members of the National
Automotive Parts Association at lower prices than to competitors of
NAPA. ; and requiring one of them to cease conspiring with many of its
distributors to fix resale prices.

CO:i.\iPLAINT

The Federal Trade Commission , having reason to believe that the
party respondents named in the caption hereof and hereinafter more
particularly designated and described , have violated , and are now
violating, the provisions of subsection (a), Section 2 , of the Clayton
Act , as amended (U. , Title 15 , Section 13), and Section 5 of the
Federal Trade Commission Act (U. , Title 15 , Section 45), and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges with respect thereto as follows:

COUNT I

PARAGRAPH 1. Respondent Northeast Capital Corporation is a
corporation organized , existing and doing business under and by vir-
tue of the laws of the State of New York , with its office and princi-
pal place of business loeated at 375 Park Avenue, New York , N.

R.espondent K-D Lamp Company is a corporation organized , exist-
ing and doing business under and by virtue of the laws of the State
of Ohio , with its office and prineipal place of business located at
19 Elm Street , Cincinnati , Ohio.

Respondent VehieJe Products Company is a corporation organized
existing and doing business under and by virtue of the laws of the
State of Ohio , with its office and principal plaee of business located
at 19 Elm Street, Cincinnati , Ohio.

Respondent K-D Lamp Company is a wholly owned subsidiary
corporation of respondent Northeast Capital Corporation. Respond-
ent Vehicle Products Company is a .wholly owned subsidiary corpo-
ration of respondent K-D Lamp Company. Respondent Northeast
Capital Corporation formulates, directs and controls the policies
acts and practiees of both Vehicle Products Company and K-D Lamp
Company, including the acts and practices hereinafter alleged.
PAR. 2. Respondent Northeast Capital Corporation is now , and

for some years last past has be. , engaged in the manufacture , sale
and distribution of automotive safety parts and supplies to different
purchasers of the same located in various States of the United State~
and in the District of Columbia. Said products and supplies are
sold by the respondent Northeast Capital Corporation through its
t."\YO subsidiary corporations, respondents K-D Lamp Company and
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Vehicle Produets Company. Said products and supplies are sold by
respondents for use, consumption or resale within the Unit~d States
and the District of Columbia , and respondents cause said products
and supplies , so sold , to be shipped and transported from the State
or States wherein they are manufactured to the purchasers thereof
located in States other than the State or States wherein said products
are manufactured. Respondents maintain, and at all times men-
tioned herein have maintained , a course of trade in eO111merCe of said
products and supplies among and between the various States of the
United States and in the District of Columbia.

PAR. 3. Respondents , in the course and conduct of their business
as aforesaid , are now , and for some time past have been , engageel in
active and substantial competition with other corporations , firms and
individuals manufacturing, selling and distributing comparable auto-
motive products and supplies in commeree. :Many of the purchasers
of respondents ' products are competitively engaged with each other.
PAR. 4. Respondents , in the course and conduct of their business

as aforesaid , are now and for the past several years , have been , di-
rectJy or indirectly, discriminating in price between many of the
aforesaid purchasers of their automotive products and supplies of
like grade and quality. R.espondents ' methods of discriminating in
price on goods of like grade and quality have taken place through
varIOUS means.

Respondent E:-D Lamp Company has discriminated in price on
goods of like grade and quality manufactured by its parent, North-
east Capital Corporation , in that it grants volume discounts to mem-
bers of group-buying associations. Said discounts are granted 
the basis of the total volume purchases of the members of each of
these various associations. A great number of the individual mem-
bers of the assoc.iations could not , by their individual purchases , be
entitled to the various discounts so granted. Respondents do not
grant like discounts to competitors of various of the members of the
group-buying . associations , eTen though the volume of purchases of
these individual purchasers , competing with group-buying members
in many instances is equal to or greater than the volume of the
group-buying members.

espondent Vehic1e Products Company sells under the trade name
VisalF' the exact. quality merehandise as is sold by the I~-D Lamp

Company under the trade name "I\:-D~' . These products , as are the
products carrying the trade name K- , are sold at the warehouse
distribntive leve1. "Visall" products are sold to members of the
National Automotive Parts Association. The prices at which these
products carrying the name "Visalr' are sold are substantially Jo"wer
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than the prices at which products carrying the name "IC-D" (and
sold by the J(:-D Lamp Company) are sold to eompetitors of the
National Automotive Parts Association. Respondents, thus, have
discriminated in price in the sale of goods of like grade and quality
to competing purchasers.
PAR. 5. The effect of respondents' aforesaid discriminations in

price between different purchasers of their automotive products and
supplies of like grade and quality: sold in the manner and method
arorestated , may be to substantiaI1y lessen competition or tend 
create a monopoly in the lines of commerce in which respondents
and the aforesaid purchasers are engaged, or to injure , destroy or
prevent competition with said respondents and their competitors
between said favored purchasers of respondents who receive dis-
counts and un favored purchasers who do not, or with customers of
either of them.

PAn. 6. The aforesaid acts and practices of respondents consti-
tute violations of the provisions of subseetion (a) of Seetion 2 of
the Clayton Act , as amended by the Robinson-Patman Act , approved
June 19 , 1936 (D. , Title 15 , Section 13).

COUNT II

,\R. 7. The aIIegations of paragraphs 1 through 3 of Count I
of this complaint are hereby adopted and incorporated in this Count
by reference and made a part hereof the same as if they were re-
peated here verbatim , insofar as they relate to respondents Northeast
Ca.pital Corporation and K-D Lamp Company.

PAR. 8. In the eourse and can duet of its business , respondent N orth-
east Capital Corporation has, through its subsidiary eorporation

D Lamp Company, conspired with many of the distributors of
D Lamp Company, individnalIy, to fix resale prices of products

sold by respondent Northeast Capital Corporation through respond-
ent K-D Lamp Company to these distributors, through various
agreements bet"-een I\:-D Lamp Company and these same distribu-
tors wherein the price at which these distributors are to resell prod-
ucts is established and fixed. These agreements hinder and restrain
price competition , as IC-D Lamp Company itself is engaged in the
sale of its products at the same level as , and in competition with
its distributors. Thus , respondents Northeast Capital Corporation
and K-D Lamp Company have fixed resale prices to be charged by
the distributors of K-D Lamp Company by prior agreement.
PAR. 9. The above-described course of action , as outlined in pa.ra-

graph 8 , between respondents Northeast Capital Corporation , K-
Lamp Company and their various distributors , are all to the preju-
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dice and injury of the public and constitute unfair acts and prac-
tices and unfair methods of competition in commerce within the
intent and meaning of Section 5 of the Federal Trade Commission
Act.

l11r. Cecil G. J,files supporting the complaint.
J,fr. J,filton R. Wessel of f(aye , Scholer, Fierman, Hays 

&: 

Handler
of New York , N. , for respondents.

INITIAL DECISION BY LEON R. GROSS , HEARING EXAMINER

The Federal Trade Commission issued its complaint in this pro-
ceeding on January 6 , 1960 , in which it alleged that respondents had
violated Section 2(a) of the Clayton Act as Amended by the Robin-
son-Patman Act (D. C. Title 15 , Sec. 13) by discriminating in price
on automotive safety equipment of like grade and quality, manufac-
tured and sold by respondents in interstate commerce. A true and
correct copy of the complaint was duly served upon respondents as
required by law. Thereafter respondents appeared by counsel and,
after se1'eral prehearing conferences , entered into an agreement which
is represented to be dispositive of all the issues involved in this
proceeding. The agreement was received by the hearing examiner

on June 10 , 1960. It is accompanied by two affidavits of Raymond
P. Vogele , President of K-D Lamp Company, and Vehicle Products
Company. One affidavit is dated ~1ay 27, 1960, and one is dated
:March 22, 1960.

In and by said agreement the parties admit all the jurisdictional
facts alleged in the complaint and agree that the record may be taken
as if findings of jurisdictional facts had been duly made in accord-
anee with the allegations in the complaint. In the agreement re-
spondents K-D Lamp Company and Vehicle Products Company
waive (a) any further procedural steps before the hearing examiner
and the Commission; (b) the making of findings of fact or conclu-

sions of law; and (c) all of the rights they may have to challenge
or contest the validity of the order to cease and desist entered in
accordance with the agreement.

The agreement dated April 6, 1960 , containing consent order to
cease and desist has been executed on behalf of respondents Ir-
Lamp Company and Vehicle Products Company by Raymond P.
Vogele , president. It has been signed by Milton R. vVessel , eounsel
for respondents , by Cecil G. Miles , counsel supporting the complaint
and has been approved by the Direetor and the Associate Director
of the Bureau of Litigation of the Federal Trade Commission.
The parties agree: That (1) the reeord on which the initial deci-

sian and the decision of the Commission shall be based shall consist
640968-63-
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solely of the complaint, the agreement , and the affidavit of Raymond
P. Vogele which accompanies it; (2) the agreement shall not become
a part of the official record unless and until it beeomes a part of the
deeision of the Commission; (3) the agreement and cease and desist
order issued pursuant thereto shall not be construed to prohibit re-
spondent IC-D Lamp Company from availing itself of its rights : if
any, under the Ac.t.of Congress of August 17 1937 , commonly known
as the 1Iiller-Tydings Act, or the Act of Congress of July 14 , 1952
commonly known as the lHcGuire Act; the order to cease and desist
provided for in the agreement may be entered without further notice
to respondents and , when so entered , it shall have the same force
and effect as though it were entered after a full hearing. Said cease
and desist order may be altered , modified : or set aside in the manner
provided for other orders. The complaint may be used in construing
the terms of the order.

The agreement containing consent order to eease and desist , upon
which this initial decision is predicated speeifieally provides that 
shall not preclude a further investigation and issuance of a com-
plaint if such should be indicated , based upon respondents : sales of
replacement parts to original equipment manufacturers.

This proceeding having now eome on for final consideration upon
the complaint and the aforementioned agreement containing consent
order to cease and desist, and it appearing that the order provided
for in said agreement provides for appropriate disposition of the
gravamen of the complaint, and is dispositive of this proceeding as
to all pertinent parties , the undersigned hearing examiner hereby
accepts the aforementioned agreement containing consent order to
eease and desist, and orders said agreement filed at the time this deci-
sion becomes the deeision of the Federal Trade Commission pursuant
to Sections 3.21 and 3.25 of the Commission s Rules of Practice for
Adjudicative Proceedings. The hearing examiner makes the fol-
lowing

FINDIXGS

1. The complaint filed herein states a good cause of action and
this proceeding is in the publie interest.

2. The Federal Trade Commission has jurisdiction over the sub-
ject matter and over the parties to this proceeding.

3. The acceptance of the agreement eontaining consent order to
cease and desist is in the public interest.
4. Northeast Capital Corporation : respondent, went out of exist-

ence as a separate corporate entity on October 1 : 1959. Northeast
Capital Corporation had not manufactured automotive safety parts
and supplies: nor engaged in any other activity referred to in the
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Agreement Containing Consent Order to Cease and Desist since
June 30, 1959.

5. The DUPLAN Corporation has been certified by Raymond P.
Vogele in an affidavit dated :May 27 , 1960, to be the owner of an of
the outstanding capital stock of K-D Lamp Company and Vehicle
Products Company. Raymond P. Vogele, president of both of the
said companies and a direetor of The DUPLAN Corporation has
further certified that the DuPlan Corporation is not engaged in the
automotive accessory business other than through its ownership of
the outstanding capital stock of I(-D Lamp Company and Vehicle
Products Company, and has no intention of going into the automo-
tive accessory business.

6. Respondent Vehicle Products Company sens automotive safety
parts to warehouse distributor members of the National Automotive
Parts Association under the private brand of the National Automo-
tive Parts Association , at a price that has ranged from 1 % to 
lower than the price at which respondent K-D Lamp Company has
sold K- branded products to I(-D Lamp Company's own inde-
pendent warehouse distributors. The parties in their agreement state
that at least a large part of these price differentials can be cost justi-
fied , as set forth in the affidavit of Raymond P. Vogele, dated March

, 1960 , accompanying the agreement. An additional non-cost-justi-
fled price difference of 1 % or less between privately branded auto-
motive safety products sold to members of the National Automotive
Parts Assoeiation and I(- branded products sold to independent
,varehouse. distributors, as applied only to automotive safety prod-
ucts, appears not to constitute an unlawful price diserimination under
Section 2 (a) of the Clayton Act as amended , nor violative of the
cease and desist order hereinafter entered.

7. Respondent K-D Lamp Company is a eorporation existing and
doing business under and by virtue of the laws of the State of Ohio
with its office and principal place of business located at 1910 Elm
Street, in the City of Cincinnati , State of Ohio. (This was incor-
rectly shown in the complaint as being located at 19 Elm Street,
Cincinnati , Ohio.

8. Respondent Vehicle Products Company is a corporation exist-
ing and doing business under and by virtue of the laws of the
State of Ohio, with its office and principal place of business located
at 1910 Elm Street, Cincinnati , Ohio. (This address was also in-
correctly shown in the complaint as 19 Elm Street.

N ow therefore

It is orde1ied That respondents K-D Lamp Company, a corpora-
tion , and its officers , Vehicle Products Company, a corporation , and
its officers, and their representatives, agents and employees, directly
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or through any corporate or other device, in connection with the
sale to the jobber trade for replaeement purposes of automotive
safety parts and supplies in commeree , as "commerce" is defined in
the Clayton Aet, do forthwith cease and desist from:

Discriminating, directly or indirectly, in the price of such prod-
ucts of like grade and quality by selling to any one purchaser at
net priees higher than the net prices eharged to any other pur-
chaser who, in fact , competes with the purchaser paying the higher
price in the resale or distribution of respondents ' products.

I t is furthe'J' ordered That the term "purehaser" as used in this
order shall include any purchaser buying directly or indirectly from
respondents by means of group buying or any related deviee, but
shall not be construed in this proceeding to include original equip-
ment manufacturers purchasing automotive parts from respondents
for replacement use or sale.

It is further ordered That respondent I\:-D Lamp Company, a
corporation , and its officers , and respondent's agents , representatives
and employees , direetly or through any eorporate or other device
in connection with the offering for sale and distribution of automo-
tive safety parts and supplies in commerce, as "commerce" is de-
fined in the Federal Trade Commission Act , do forthwith eease and
desist from:

Entering into, eontinuing, eooperating in , or carrying out any

planned common course of action , agreement, understanding, com-
bination , or eonspiracy with distributors of said respondent or oth-
ers engaged in the resale of respondent's produets , or with any other
third person, whereby the resale price of respondent's products is
established , fixed , or agreed upon.

I t is further ordered That the complaint be , and it hereby is , dis-
missed as to respondent Northeast Capital Corporation as a re-
spondent herein.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission s Rules of Practice

the initial decision of the hearing examiner shall , on the 12th day
of August 1960, become the decision of the Commission; and
accordingly:

It is ordered That. respondents I(-D Lamp Company, and Vehi-
cle Products Company, shall within sixty (60) days after service
upon them of this order, file with the Commission a report in writ-
ing setting forth in detail the manner and form in which they have
complied with the order to cease and desist.



S. POLLACK) INC. ) ET AL. 437

Complaint

IN THE ::1A TTR OF

S. POLLACK , INC. , ET AL.
COXSE:NT ORDER, ETC. , I REGARD TO. TIIB ALLEGED VIOLATIDN 0.1" THE
FEDERAL TRADE CO:?DIlSSION AND THE FUR PIWDUCTS I,ABELING ACTS

Docket 7779. Compla-int, Feb. 1960-Dccisi.on, Aug. 17, 1960
Consent order requiring fUITiers in PottsviIe, Fll. to cease violating the Fur

Products I,abeJing Act by using fictitious prices in advertising and labeling
fur pro(lucts; failing to set forth the term "Persian Lamb" on labels and
invoices and tbe teril "Dyed Mouton-processed Lamb" on invoices as re-
quired; representing faJsely in advertising, by thf word "Factory" and
picturizations , that they owned a factory where they manufactured and
remodeled fnr products; and fai1ing in other respects to comply \vith pro-
vjsions of the Act.

CO:?fPLAINT

lIrsuant. to. th( provisians of the Federal Trade Commission Act
and the Fur Products LabeEng Act , and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission , having
reason to believe that S. Pollack , Inc. , It corporalion , and Haro1d S.
Pollack and Bernard S. PoUack , individually and as offcers of said
corporation , hereinafter referred to. as respondents, have violated
the provisians of said Acts and the Rules and Hegulatians pramul-
gated uncleI' the Fur Products Labeling Act , and it appearing to
the Commission that. praceeding by it in respect thereaf would

be in the public interest , hereby issues its complaint stating its
charges in that respect as fal1ows:

PARAGHAPH 1. Respondent S. PalJack , Inc. is a corporation or-
gnnized : existing and doing business under and by virtue of the
la"\ys of the State of Pennsylvania with its afice and principal place
of business located at 22 Korth Center Street , Pottsvi11e , Pa.

Imjividna1 respondents Harold S. PoUa"k and Bernard S. Po11ack
arc president. and secretary-treasurer respectively of the said corpa-
rate respandent and control , formulate and direct t.he acts, prac-
tices and policies af the said corparate respandent. Their affce and
principal place af business is the same as that af the carporate
respandent.

\R. 2. Subsequent to. t.he efJective elate of the Fur Products
Labeling Act an August 9 , 1952 , respandents have been and are now
engaged in the introductian into comnwrcf' , fl1d in the ale, ac1ver-

bsing: and ofl('ring for sale , in commerce , and in the transpartation
and distributian , in commerce af fur praducts and hnve solc1 flclver-
tjsed ofJcrec1 for sale, transportctl and distributed :fur praducts
wllich have been made in whale 0.1' in part af fur 'which had been


