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IN THE MATTER OF
FIESTA RECORD COMPANY, INC., ET AL

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Doclket 7895. Complaint, May 20, 1960—Decision, Sept. 7, 1960

Consent order requiring New York City distributors of phonograph records to
cease giving concealed payola to disc jockeys or other personnel of radio
and television programs to induce frequent playing of their records to
increase their sales.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Fiesta Record
Company, Inc., a corporation, and Jose Morand, individually and
as an officer of said corporation, hereinafter referred to as respond-
ents, have violated the provisions of said Act, and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracrapu 1. Respondent Fiesta Record Company, Inec. is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of New York, with its principal office and
place of business located at 1619 Broadway, in the City of New
York, State of New York.

Respondent Jose Morand is an officer of the corporate respondent.
He formulates, directs and controls the acts and practices of the
corporate respondent, including the acts and practices hereinafter
set forth. Tis address is the same as that of the corporate re-
spondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the distribution, offering for sale, and sale, of pho-
nograph records to distributors.

Par. 8. 1In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said rec-
ords, when sold, to be shipped from one state of the United States
to purchasers thereof located in various other States of the United
States, and maintain, and at all times mentioned herein have main-
tained, a substantial course of trade in said phonograph records in
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act. :

Par. 4. In the course and conduct of their business, and at all
times mentioned herein, respondents have been in competition, in
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commerce, with corporations, firms and individuals in the sale of
phonograph records.

Par. 5. After World War IT when TV and radio stations shifted
from “live” to recorded performances for much of their program-
ming, the production, distribution and sale of phonograph records
emerged as an important factor in the musical industry with a sales
volume of approximately $400,000,000 in 1958.

Record manufacturing companies and distributors ascertained that
popular disk jockeys could, by “exposure” or the playing of a rec-
ord day after day, sometimes as high as 6 to 10 times a day, sub-
stantially increase the sales of those records so “exposed.” Some
record manufacturers and distributors obtained and insured the
“exposure” of certain records in which they were financially inter-
ested by disbursing “payola” to individuals authorized to select and
“expose” records for both radio and TV programs.

“Payola,” among other things, is the payment of money or other
valuable consideration to disk jockeys of musical programs on radio
and TV stations to induce, stimulate or motivate the disk jockey to
select, broadcast, “expose” and promote certain records in which the
payer has a financial interest.

Disk jockeys, in consideration of their receiving the payments
heretofore described, either directly or by implication, represent to
their listening public that the records “exposed” on their broadcasts
have been selected on their general personal evaluation of each rec-
ord’s merits or its general popularity with the public, whereas, in
truth and in fact, one of the principal reasons or motivations guar-
anteeing the record’s “exposure” is the “payola” payoff.

Par. 6. In the course and conduct of their business, in commerce,
during the last several years, the respondents have engaged in un-
fair and deceptive acts and practices and unfair methods of com-
petition in the following respects:

The respondents alone or with certain unnamed record distributors
negotiated for and disbursed “payola” to disk jockeys broadcasting
musical programs over radio or television stations broadcasting
across state lines, or to other personnel who influence the selection
of the records “exposed” by the disk jockeys on such programs.

Deception is inherent in “payola” inasmuch as it involves the pay-
ment of a consideration on the express or implied understanding
that the disk jockey will conceal, withhold or camouflage such fact
from the listening public.

The respondents by participating individually or in a joint effort
with certain collaborating record distributors have aided and abet-
ted the deception of the public by various disk jockeys by control-



582 FEDERAL TRADE COMMISSION DECISIONS
Decision 37 F.T.C.

ling or unduly influencing the “exposure” of records by disk jockeys
with the payment of money or other consideration to them, or to
other personnel which select or participate in the selection of the
records used on such broadcasts.

Thus, “payola” is used by the respondents to mislead the public
into believing that the records “exposed” were the independent and
unbiased selection of the disk jockeys based either on each record’s
merit or public popularity. This deception of the public has the
* capacity and tendency to cause the public to purchase the “exposed”
records which they might otherwise not have purchased and also
to enhance the popularity of the “exposed” records in various popu-
larity polls, which in turn has the capacity and tendency to substan-
tially increase the sales of the “exposed” records.

Par. 7. The aforesaid acts, practices and methods have the ca-
pacity and tendency to mislead and deceive the public and to hin-
der, restrain and suppress competition in the manufacture, sale or
distribution of phonograph records, and to divert trade unfairly to
the respondents from their competitors and substantial injury has
thereby been done and may continue to be done to competition in
commerce.

Par. 8. The aforesaid acts and practices of respondents, as al-
leged herein, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constitute unfair and
deceptive acts and practices and unfair methods of competition in
commerce within the intent and meaning of the Federal Trade Com-
mission Act.

Mr. Harold A. Kennedy and Mr. Arthur Wolter, Jr., for the
Commission.
Respondents for themselves.

IntT1aL DECIsioNn By Harry R. Hinkes, Hearine ExaMINER

The complaint in this matter charges the respondents with viola-
tions of the provisions of the Federal Trade Commission Act by
the payment of money or other valuable consideration to induce the
playing of certain phonograph records over radio and television
stations in order to enhance the popularity of such records.

On July 7, 1960, there was submitted to the undersigned hearing
examiner an agreement between the above-named respondent and
counsel supporting the complaint providing for the entry of a con-
sent order.

Under the foregoing agreement, the respondents admit all the
jurisdictional facts alleged in the complaint. The agreement pro-
vides that the record on which the initial decision and the decision
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of the Commission shall be based shall consist solely of the com-
‘plaint and agreement; that the inclusion of findings of fact, and
conclusions of law in the decision disposing of this matter is waived,
together with any further procedural steps before the hearing ex-
aminer and the Commission; that the order hereinafter set forth
may be entered in disposition of the proceeding, such order to have
the same force and effect as if entered after a full hearing, the re-
spondents specifically waiving any and all rights to challenge or
contest the validity of such order; that the order may be altered or
set aside in the manner provided for other orders of the Commis-
sion; that the complaint may be used in construing the terms of the
order; and that the agreement is for settlement purposes only and
does not constitute an admission by the respondents that they have
violated the law as alleged in the complaint.

The hearing examiner having considered the agreement and pro-
posed order, and being of the opinion that they provide an adequate
basis for appropriate disposition of the proceeding, the agreement
1s hereby accepted, the following jurisdictional findings made, and
the following order issued:

1. Respondent Fiesta Record Company, Inc. is a corporation or-
ganized, existing and doing business under and by virtue of the
laws of the State of New York, with its office and principal place
of business located at 1619 Broadway, in the City of New York,
State of New York.

Respondent Jose Morand is an officer of the corporate respondent.
He formulates, directs and controls the acts and practices of the
corporate respondent. His address is the same as that of said cor-
porate respondent.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

1t is ordered, That respondents Fiesta Record Company, Inc., a
corporation, and its officers, and Jose Morand, individually and as
an officer of said corporation, and respondents’ agents, representa-
tives and employees, directly or through any corporate or other
device, in connection with phonograph records which have been dis-
tributed, in commerce, or which are used by radio or television sta-
tions in broadcasting programs in commerce, as “commerce” is de-
fined in the Federal Trade Commission Act, do forthwith cease and
desist from:

(1) Giving or offering to give, without requiring public disclo-
sure, any sum of money or other material consideration, to any per-
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son, directly or indirectly, to induce that person to select, or par-
ticipate in the selection of, and the broadcasting of, any such records
in which respondents, or either of them, have a financial interest of
any nature.

(2) Giving or offering to give, without requiring public disclo-
sure, any sum of money, or other material consideration, to any
person, directly or indirectly, as an inducement to influence any
employee of a radio or television broadcasting station, or any other
person, in any manner, to select, or participate in the selection of,
and the broadcasting of, any such records in which respondents, or
either of them, have a financial interest of any nature.

There shall be “public disclosure” within the meaning of this or-
der, by any employee of a radio or television broadcasting station,
or any other person, who selects or participates in the selection and
broadcasting of a record when he shall disclose, or cause to have
disclosed, to the listening public at the time the record is played,
that his selection and broadcasting of such record are in considera-
tion for compensation of some nature, directly or indirectly, received
by him or his employer.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the Tth day
of September 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with the order to cease and desist.

Ix THE MATTER OF
REO GARMENT, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION, THE WOOL PRODUCTS LABELING, AND THE
FUR PRODUCTS LABELING ACTS

Docket 7908. Complaint, May 20, 1960—Decision, Sept. 7, 1960

Consent order requiring New York City manufacturers to cease violating the
‘Wool Products Labeling Act by labeling as “509% wool, 509, reprocessed
wo0l”, women's coats which contained a substantial quantity of other than
woolen fibers, and by failing in other respects to comply with labeling
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provisions; and to cease violating the Fur Products Labeling Act by failing
to label fur collars of women’s coats as required and to comply with in-
voicing regulations.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
the Wool Products Labeling Act of 1989 and the Fur Products
Labeling Act, and by virtue of the authority vested in it by said
Acts, the Federal Trade Commission, having reason to believe that
Reo Garment, Inc., a corporation, and Samuel Klein and Marvin
Klein, individually and as officers of said corporation, hereinafter
referred to as respondents, have violated the provisions of said Acts
and the Rules and Regulations promulgated under the Wool Prod-
ucts Labeling Act and the Fur Products Labeling Act, and it ap-
pearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows:

Paracrapu 1. Respondent Reo Garment, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York, with its office and place of business
located at 15 West 20th Street, New York, N.Y.

Respondents Samuel Klein and Marvin Klein are officers of the
corporate respondent. They formulate, direct and control the poli-
cles, acts and practices of the said corporation, including the acts
and practices hereinafter set forth. Their address is the same as
that of the corporate respondent.

Par. 2. Subsequent to the effective date of the Wool Products
Labeling Act of 1939 and more especially since 1954, respondents
have manufactured for introduction into commerce, introduced into
commerce, sold, transported, distributed, delivered for shipment, and
offered for sale in commerce, as “commerce” is defined in said Act,
wool products as “wool products” are defined therein.

Par. 8. Certain of said wool products were misbranded by the
respondents within the intent and meaning of Section 4(a) (1) of
the Wool Products Labeling Act and the Rules and Regulations
promulgated thereunder, in that they were falsely and deceptively
labeled or tagged with respect to the character and amount of the
constituent fibers contained therein.

Among such misbranded wool products were women’s coats la-
“beled or tagged by respondents as “50% wool, 50% reprocessed wool”
whereas, in truth and in fact, said products contained a substantial
quantity of fibers other than woolen fibers.
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Par. 4. Certain of said wool products were further misbranded
by respondents in that they were not stamped, tagged, or labeled as
required under the provisions of Section 4(a)(2) of the Wool Prod-
ucts Labeling Act, and in the manner and form as prescribed by the

-Rules and Regulations promulgated under said Act.

Par. 5. Certain of said wool products were misbranded in vio-
lation of the Wool Products Labeling Act in that they were not
labeled in accordance with the Rules and Regulations promulgated
thereunder in that the required information descriptive of the fiber
content contained on the labels attached to the wool products was
minimized and rendered inconspicuous, so as likely to be unnoticed
by purchasers and the purchaser-consumers, by reason of the use of
small, indisinct and crowded type in violation of Rule 11 of the
aforesaid Rules and Regulations.

Par. 6. The respondents in the course and conduct of their busi-
ness as aforesaid were and are in substantial competition in com-
merce with other corporations, firms and individuals likewise en-
gaged in the manufacture and sale of wool products including wom-
en's coats.

Par. 7. The acts and practices of respondents, as set forth above,
were, and are, in violation of the Wool Products Labeling Act of
1939 and the Rules and Regulations promulgated thereunder and
constituted, and now constitute, unfair and deceptive acts and prac-
tices and unfair methods of competition, in commerce, within the
~ intent and meaning of the Federal Trade Commission Act.

Par. 8. Subsequent to the effective date of the Fur Products
Labeling Act on August 9, 1952, respondents have been, and are
now, engaged in the introduction into commerce and in the manu-
facture for introduction into commerce and in the sale, advertising
and offering for sale in commerce and in the transportation and
distribution in commerce, of fur products, and have manufactured
for sale and have sold, advertised, offered for sale, transported and
distributed fur products which have been made in whole or in part
of fur which had been shipped and received in commerce, as the
terms “commerce”, “fur” and “fur product” are defined in the Fur
Products Labeling Act.

Par. 9. Certain of said fur products, namely, fur collars of wom-
en’s coats were misbranded in violation of the Fur Products La-
beling Act in that they were not labeled in accordance with the
Rules and Regulations promulgated thereunder in that required
item numbers were not set forth on labels, in violation of Rule 40 of
said Rules and Regulations.

Par. 10. Certain of said fur products were falsely and decep-
tively invoiced in that they were not invoiced as required under the
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provisions of Section 5(b) (1) of the Fur Products Labeling Act
and in the manner and form prescribed by the Rules and Regula-
tions promulgated thereunder.

Par. 11. Certain of said fur products were falsely and decep-
tively invoiced in violation of the Fur Products Labeling Act in
that they were not invoiced in accordance with the Rules and Regu-
lations promulgated thereunder in that required item numbers were
not set forth on invoices in violation of Rule 40 of said Rules and
Regulations.

Par. 12. The aforesaid acts and practices of the respondents, as
alleged in paragraphs 9, 10, and 11, are in violation of the Fur
Products Labeling Act and the Rules and Regulations promulgated
thereunder and constitute unfair and deceptive acts and practices,
in commerce, under the Federal Trade Commission Act.

Mr. DeWitt T'. Puckett supporting the complaint.
Respondents, pro se.

Initian Drecision oF JouN Lewrs, HEarING ExXAMINER

The Federal Trade Commission issued its complaint against the
above-named respondents on May 20, 1960, charging them with hav-
ing violated the Wool Products Labeling Act of 1939 and the Fur
Products Labeling Act and the Rules and Regulations promulgated
thereunder, and the Federal Trade Commission Act, by misbranding
certain wool products and fur products and falsely and deceptively
invoicing certain fur products. After being served with said com-
plaint, respondents appeared and entered into an agreement con-
taining consent order to cease and desist, dated June 28, 1960, pur-
porting to dispose of all of this proceeding as to all parties. Said
agreement, which has been signed by all respondents and by coun-
sel supporting the complaint, and approved by the Director, Asso-
ciate Director and Assistant Director of the Commission’s Bureau
of Litigation, has been submitted to the above-named hearing ex-
aminer for his consideration, in accordance with Section 3.25 of the
Commission’s Rules of Practice for Adjudicative Proceedings.

Respondents, pursuant to the aforesaid agreement, have admitted
all the jurisdictional facts alleged in the complaint, and have agreed
that the record may be taken as if findings of jurisdictional facts
had been duly made in accordance with such allegations. Said
agreement further provides that respondents waive any further pro-
cedural steps before the hearing examiner and the Commission, the
making of findings of fact or conclusions of law, and all of the
rights they may have to challenge or contest the validity of the
order to cease and desist entered In accordance with said agreement.
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It has been agreed that the order to cease and desist issued in accord-
ance with said agreement shall have the same force and effect as if
entered after a full hearing and that the complaint may be used in
construing the terms of said order. It has also been agreed that the
aforesaid agreement is for settlement purposes only and does not
constitute an admission by respondents that they have violated the
law as alleged in the complaint.

This proceeding having now come on for final consideration on
the complaint and the aforesaid agreement containing consent order,
and it appearing that the order provided for in said agreement
covers all of the allegations of the complaint and provides for an
appropriate disposition of this proceeding as to all parties, said
agreement is hereby accepted and is ordered filed upon this deci-
sion’s becoming the decision of the Commission pursuant to Section
3.21 and 3.25 of the Commission’s Rules of Practice for Adjudica-
tive Proceedings, and the hearing examiner, accordingly, makes the
following jurisdictional findings and order:

1. Respondent Reo Garment, Inc., is a corporation existing and
doing business under and by virtue of the laws of the State of New
York, with its office and principal place of business located at 15
West. 20th Street, in the city of New York, State of New York.

Individual respondents Samuel Klein and Marvin Klein are offi-
cers of the corporate respondent. Their address is the same as that
of the corporate respondent.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents hereinabove named.
The complaint states a cause of action against said respondents un-
der the Wool Products Labeling Act of 1939, the Fur Products
Labeling Act and the Federal Trade Commission Act, and this pro-
ceeding is in the interest of the public.

ORDER

1t is ordered, That respondents Reo Garment, Inc., a corporation,
and its officers, and Samuel Klein and Marvin Klein, individually
and as officers of said corporation, and respondents’ representatives,
agents and employees, directly or through any corporate or other
device, in connection with the introduction or manufacture for in-
troduction into commerce, or the offering for sale, sale, transporta-
tion or distribution in commerce, as “commerce” is defined in the
Federal Trade Commission Act and the Wool Products Labeling
Act of 1939, of women’s coats or other “wool products”, as such
products are defined in and subject to the Wool Products Labeling
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Act of 1939, do forthwith cease and desist from misbranding such
products by :

1. Falsely or deceptively stamping, tagging, labeling or otherwise
identifying such products as to the character or amount of the con-
stituent fibers included therein;

2. Failing to affix labels to such products showing each element
of information required to be disclosed by Section 4(a)(2) of the
Wool Products Labeling Act of 1939;

3. Setting forth on labels affixed to such products information
required under the said Act in a minimized, obscure or inconspicu-
ous manner.

1t is further ordered, That vespondents, Reo Garment, Inc., a cor-
poration, and its officers, and Samuel Klein and Marvin Klein, indi-
vidually and as officers of said corporation, and respondents’ agents,
representatives and employees, directly or through any corporate or
other device, in connection with the introduction or manufacture for
introduction into commerce, or the sale, advertising, offering for sale,
transportation or distribution, in commerce, of any fur product, or
in connection with the manufacture, sale, advertising, offering for
sale, transportation or distribution of any fur product which is
composed wholly or in part of fur which has been shipped and
received in commerce, as “commerce”, “fur” and “fur product” are
defined in the Fur Products Labeling Act, do forthwith cease and
desist from:

1. Misbranding fur products by:

(a) Failing to set forth on the required labels the item number
or mark assigned to a fur product.

2. Falsely or deceptively invoicing fur products by:

(a) Failing to furnish to purchasers of fur products an invoice
showing all of the information required to be disclosed by each of
the subsections of Section 5(b) (1) of the Fur Products Labeling
Act; ‘

(b) Failing to set forth on the required invoices the item num-
ber or mark assigned to a fur product.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 7th day
of September 1960, become the decision of the Commission; and,
accordingly :

1t is ordered, That the respondents herein shall within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.
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Ix tHE MATTER OF
AUTOMOTIVE SOUTHWEST, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
sEC. 2(f) oF THE CLAYTON ACT

Docket 7687. Complaint, Dec. 10, 1959—Decision, Sept. 8, 1960

Consent order requiring a corporate buying group and its 15 members, jobbers
of automotive products and supplies in the States of Texas, Louisiana, and
Oklahoma, to cease violating Sec. 2(f) of the Clayton Act by demanding
and receiving from suppliers discriminatory prices on their individual pur-
chases on the basis of their aggregate group purchasing power—in which
connection they usually replaced suppliers not acceding to their demands
by others who did.

CoOMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondents named in the caption hereof, and hereinafter
more particularly designated and described, have violated and are
now violating the provisions of subsection (f) of Section 2 of the
Clayton Act, as amended by the Robinson-Patman Act, approved
June 19, 1936 (U.S.C., Title 15, Section 13), hereby issues its com-
plaint stating its charges with respect thereto as follows:

ParacrapH 1. Respondent Automotive Southwest, Inc., herein-
after sometimes referred to as respondent ASI, is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Texas, with its office and principal place of
business located at 2801 Commerce Street, Dallas, Tex.

Respondent ASI, although utilizing corporate form, is a mem-
bership organization, organized, maintained, managed, controlled,
and operated by and for its members. The membership of re-
spondent ASI is composed of corporations, partnerships, and indi-
viduals whose business consists of the jobbing of automotive prod-
ucts and supplies.

Respondent ASI, as constituted and operated, is known and re-
ferred to in the trade as a buying group.

Par. 2. The following respondent corporations and individuals,
sometimes hereinafter referred to as respondent jobbers, constitute
respondent ASI:

Respondent American Gear & Parts Company, Inc., is a corpo-
ration organized, existing, and doing business under and by virtue
of the laws of the State of Texas, with its office and principal place
of business located at 2801 Commerce Street, Dallas, Tex.

Respondents Robert L. Sanders, Wesley A. Browder, W. Luther
Browder and John W. Farley are copartners doing business under



