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of September 1960 become the decision of the Commission; and
accordingly:

It is ordered That respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with the order to cease and desist.

IN THE l\Lt\TTER OF

FRED BRONNER COR.PORATION, ET AL.

ORDER, ETC. , IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a)
OF THE CLAYTON ACT

Docket 7068. Complaint, Feb. 20, 1958-0rder, Sept. 1960

Order dismissing-lacking proof of substantial lessening of competition-com-
plaint charging a toy importer in !\'ew York City with violating Sec. 2(a)
of the Clayton Act by granting a discount of 3% off Hst price to some pur-
chasers-members of March of Toys, Inc. , a buying corporation for a group
of toy jobbers and wholesalers-but not to others competing with them.

ill r. Le10-lS F. Depro and ill"/'. J e'l' O'/ne Ga'/'finkel for the Commission.
ilh' . llarry I(atz. of New York, N. Y. , for respondents.

INITIAL DECISION BY VV ALTER R. JOHNSON , J-lEARING EXAMINER

The complaint herein was issued by the Commission on February
, 1958 , and charged that the respondents have violated section 2 (a)

of the Clayton Act, as amended. The complaint alleges that the
respondents have been , and are now , discriminating in price between
different purchasers of their toys by selling such toys to some pur-
chasers at substantially higher prices than to other purchasers.
.specifically, the complaint states that since 1954 a discount of three
percent off the list price has been given to some purchasers but not
to others, the favored purchasers being me.mbers of a corporation
known as lVlarch of Toys , Inc. , who are toy jobbers and wholesalers.
The complaint further alleges that the discrimination in price was
substantial and may have the, effect of substantially lessening com-
petition between respondents and their competitors, as well as be-
tween the favored and unfavored purchasers of respondents.

The respondents in their answer to the complaint admit that for
a brief and inconsequential period after 1954 , an allowance of three
percent was made in some instances, but denied such allowance was
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con trary to law.

defenses:
1. The discounts in question were so trivial and insignificant that

the efl'ect was not such as may substantially lessen competition or
tend to create a monopoly in any line of commerce.

2. Respondents voluntarily abandoned and discontinued the grant-
ing of the discount prior to the issuance of the complaint and have
not resumed , nor do they intend to resume, the granting of such
discount at any time in the future.

3. The discount made only due allowance for differences in cost.
4. The discount was granted in good faith and without any in-

tention on the part of the respondents to violate any provision of

Jaw.
Hearings were held on April 14 , June 15 , and August 31 , 1959 , in

New York, N. Y. Stipulations entered into by the counsel of the
parties hereto setting forth what four proposed witnesses located
at Philadelphia, Pa. , three proposed witnes~es located at Chicago
Ill. , and two proposed witnesses :from New York City would have
testified to had they been called and used in support of the complaint
eliminated the necessity of holding further hearings in New York
City and hearings at Philadelphia and Chicago. Thereafter, Pro-
posed Findings of Fact and Conclusions were file,d by all counsel.
There is little, if any, dispute between the parties as to the facts of
the case, the questions are as to the conclusions derived therefrom.

The hearing examiner has given consideration to the proposed
findings filed by the parties hereto , and all findings of fact and con-
clusions not hereinafter specifically found or concluded are herewith
rej ected.

Upon consideration of the entire record herein, the examiner
makes the following:

The answer set forth the following affirmative

FINDING OF FACTS

1. Fred Bronner Corporation is a corporation organized and doing
business under and by virtue of the laws of the State of New York
with its principal office and place of business located at 251 Fourth
A venue , New York , N. Y. Since April 1 , 1956, it has been engaged
in the importation of toys from abroad and the saJe thereof to
wholesalers , jobbers and department stores located in various parts
of the United States. The respondent Fred Bronner has been the
sole owner of the stock , the president of the corporation since its
inception , and has controlled the policies thereof during said period.
Between April 1954 and April 1 , 1956 , Fred Bronner, as an indi-
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vidual , engaged in the same type of business as the corporate re-
spondent has conducted since April 1 , 1956.

At the outset of his business in 1954 , 1\11'. Bronner rented one room
in New York City which served as both office and storage space.
He had no employees , acted as his own salesman , did all the pack-
aging and shipping, typed all invoices and kept his own records.
During his absence from the office, his telephone messages were taken
by a telephone answering service. lVir. Bronner hired his first em-
ployeb , a secretary, in February 1955 , and two or three months later
he engaged a shipping clerk. Two more employees were added some-
time in 1956 , one more in N mTember 1957 , and two more in February
1959, making a total of seven employees.

At no time did respondents employ salesmen to sell their wares
but have used independent sales representatives who are paid the
standard commission of :five percent. The total of sales made by
independent sales representatives in 1954 and the greater part of
1955 was inconsequential. , It was not until late in 1955 that :M:r.
Bronner started to organize an independent sales representative
force, and by January 1956 he had five such representatives solicit-
ing orders.

One of the first lines of toys imported by 1\11'. Bronner was the
1\latchbox" series. This is a series of tiny metal miniatures of dif-

ferent kinds of vehicles , such as cars and trucks, which are enclosed
in boxes resembling matchboxes. Other domestic concerns also im-
port this line. The ":Matchbox " series has represented by far the
major part of the respondents ' business since 1954. The respondents
sold the "~1atchbox series to wholesale eustomers for $2.55 per
dozen. vVholesalers sold these toys to retaileTs for $3.60 per dozen
which is a mark-up of approximately 40 percent. The toys retail
for 49 cents each.

For the year 1954 , 1\11'. Bronner s gross sales amounted to approxi-
mately $20 000 which increased to $200 000 in 1955 $350 000 in 1956

and $450 000 in 1957.

In the conduct of their business respondents have been in compe-

tition with other corporations , partnerships and individuals in the
importation , sale and distribution of toys.

In the course and conduct of their business respondents have en-
gaged in commerce, as "commerce" is defined in the Clayton Act
as amended , having shipped their products from their places of

business in the State of New York to purchasers located in other
States.
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In or about December 1954, respondent Fred Bronner entered into
an arrangement with an association of toy wholesalers known as
March of Toys, Inc. , whereby Fred Bronner agreed to grant the
members of said association a three percent discount upon all toy
purchases made from said individual respondent. :March of Toys.
is a buying organization for a group of wholesalers dealing in toy
products , and its principal office is located in New York, N. Y. 
the time the arrangement was made for the discount, the following"
concerns were members of the ~1:arch of Toys:

Name oj Gonce"n

11 Baltimore Products Company __h___-----

----------

Consolidated Athletic Supply Company 

------------

Federal Wholesale Company __hh_-____h_-------
General Novelty Company ___hh______h--_-------
Universal Merchandise Co. ___h______------------

(now Gotham Industries, Inc.

) ------------------

(j Greenman Brotbers ------

...:_----------------------

Nesson Sales Co. -----------------______h_-_-----
Hochester Stationery Co. ----- -------______h____-
Schwarz Paper Co. ______h______-----------------

10 1\1. Seller Co. 

-------------------------------------

11 Schrager Bros. _____h______----------------------
12 Singerman & Wasserman 

-------------------------

13 Stratton & Terstegge ____h___-__-----------------
14 'rhebauH Olson Corp. -----------------------------
15 Thoreson Sales Co. ______h______-----------------
16 Watson-Trinngle Co. -_h______--------------------
17 Fellows & Co. ---_-_--h_-____--------------------
18 Harold Hahn Co, --

------------------------------

Location
Baltimore, Md.

Detroit, Mich.

Los Angeles, Calif.
Philadelphia, Pa.

New Orleans, La,

l\Iineola, N.
Norfolk , Va.
Rochester , N.
Lincoln , Nebr.
San Francisco, Calif.
Pittsburgh , Pa.
St. Louis, Mo.
Louisville, Ky.
Chicago, 111.

Dallas, Texas
~liami, Fla.
Boston , Mass.
New I-Iaven , Conn,

1 In tnbu1ation herein~fter set forth , the number lIsted above to the 1eft of the name
of the concern wiU be used to identify the concern.

Following the aforementioned discount arrangement, Fred Bron-
ner received orders from , and shipped his products to, various mem-
bers of 1\larch of Toys , located in the. State of New York and in
other States. Upon such sales the respondents allowed a discount
of three percent of the wholesale price , irrespective of the size of
the order. On each invoice rendered by the respondents to such pur-
chasers the diseount was noted thereon. The corporate respondents
after it came into existence in April 1956 , allowed the three percent
discount to four members of :March of Toys.

The respondents' gross sales to members of l\I:uch of Toys during
the pe.riod when the three percent discount was allowed, the total
disc.ounts allowed to such members and the month and year of the
last discount given , were as follows:
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1955 1956

3 Percen t

Last
dif'eount

givenGrof'S G TOSS 3 Percent

L______--______n__-__----__n--_--_n_n- $2 2/9. 24 68.40 11/55 $2 113. 20 ------------
2______-------------------

---------------- - ------------ ----

-------- ------------ 1 482. 76 ------------
3______------------------------------------ ------------ -----------

- -----------~ ------------ ------------

4_-_--__----00--------------___--__00___--- 146.40 4. ::!S 4/5,5 --___--00_-- ------------
5--__--_00--____

--------

------------------- 284,40 8. 5~~ 2/55 00_00____-_- ------------
6_______0000__-------------___-_00--------- 2 G2fi.80 77.01 3/5fi 79/.46 22.
7-____------

---------------- ----

--------- 886, 50 26.50 10/55 630. 90 ------------
8-_-00------------------------------------- 1 031. 49 2::\, GI 10/55 --_--_00_--- n_--__-----
9_____00---_------

-------- ----------------- 

3\10. GO 11. 72 4/55 _--00---_--- ----_____-00
10_--_00--_---------------00--------------- 37S.80 9.53 2/5:) 112. 20 ___00__-----
11______---------------------- ------------- ------------ ------------ ------------ 189. 45 ------------

H~ ~ ~ ~~~~ 

~~~ ~~~ ~~~~~~ ~~ ~ ~ ~ ~~ ~ ~~:: ~: ~~ ~ ~:::: - 

-- 5~ ~~~~ ~~ - 
i----- i 

~~~~: - ------

!~~~~ - === ==i~~~~; = 
I =======i 

i~~;
15______00------------ ---00_0000----------- 492,30 14,7/ 10/5ri 1 lU6, ~ 27,

~~= = = ====== = = == ====== ===== == ====== = = == ==== = --- ~~ :~=~ ~~- ----- 

=:~~ :~.I------_

~!~~- --- :~ ~~~ ~~~- 

un --- 

~~~~~

18_- --___00____--_----__----__0000_____---- 944. 60 ~96. 6\1 ll/56 4, 201. ~~ I 102.
TotaL__----n_n_------------------ 2G, 037. 93 /53, 1-1 __00___00--- 16, 565, Ii) I 233.

In addition to the members of :March of Toys, the respondents
granted a three percent discount to Schranz & Bieber Co. , a whole-
saler located in New York City. The discount granted to Schranz
& Bieber Co., amounted to $120.77 in 1955; $85.14 in 1956; $111.73

in 1957; and $40.67 in 1958; a total of $358.31.
All of the purchasers of respondents were allowed a discount 

two percent on all invoices paid by the tenth day of the following
month (2/10 E. J\1.). Excluding the members of l\Iarch of Toys
and Schranz & Bieber Co. , no other purchaser of respondents was
allowed the three pereent discount or any other discount in lieu
thereof. The toy products purchased from respondents by the cus-
tomers who were allowed the three percent discount are of the same
grade and quality as those purchased by other customers of respond-
ents not receiving such allowance. In many instanees, the dollar
volume of purchases made by wholesalers not granted the three per-
cent discount exceeded those made by members of l\Iarch of Toys
and Schranz & Bieber Co. , who were receiving such allowances from
respondents on purchases. Those wholesalers not receiving the three
percent discount, purchased respondents ' top products in the same

manner as did those wholesalers who did receive the three percent
discount.

l\lembers of :March of Toys who were allowed the three percent
discount by respondents operated in the same areas and competed
with other toy wholesalers who purchased from respondents but
were not allowed the three percent discount by respondents. The
record contains evidence of specific competition in the metropolitan
areas of New York City, Philadelphia , Chicago and Baltimore be-

tween the favored and unfavored purchasers of respondents, but
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inasmuch as there is no dispute on this point the details will not
be related.

When the arrangement was made for the allowance of a three
percent discount to ~1arch of Toys members, Fred Bronner did not
know of the existence of a price discrimination statute and was
unaware that the granting of the discount might involve a claim of
violation of the statute. He did not become a ware of the existence
of a price discrimination statute until April 1956 when he was

visited by an investigator representing the Commission. There is no
merit to the asserted defense that the discount was granted in good

faith and without any intention to violate any provision of the law.
Ignorance of the law will not relieve one from , nor excuse him of
the consequences of his wrongiul acts.

Although the respondents pleaded that the discount made only
due allowance for difference in cost and there was some evidence

that respondents did not have to pay the usual five percent commis-

sion in some instances on sales to the favored purchasers , no serious
effort was made to assert this defense. Respondents did not keep
any cost accounting records to determine specific or detailed operat-
ing costs.

To find a violation of section 2 (a) of the Clayton Act, as amended

it must be established that the price discrimination by the respond-
ents has the probable harmful effects, reading from the statute
where the effect of such discrimination may be substantially to

lessen competition or tend to create a monopoly in any line of com-

merce, or to injure, destroy, or prevent competition." A price dis-
crimination is not alone sufficient to constitute a violation of the act.
The evil results at which the statute is directed are the possibility
of a substantial lessening of competition, the tendency to create a
monopoly, or the injury, destruction or prevention of competition.
Therefore, the acts of the respondents , must not only amount to a
price discrimination , but the price discrimination must be sufficient

to constitute the evil which the law seeks to prevent.
TheTe is no evidence in the record to establish that there has been

an actual , substantial lessening of competition, injury, or that 
degree of monopoly has been created by the acts of the respondents.

It is therefore necessary to make a determination from the evi-

dence whether, or not, the price discrimination by the respondents
has the probable harmful effect

, "

may substantially lessen compe-

tition. The word "substantially" does indicate that a reasonable
possibility of lessening competition must exist. It must not be
imaginary or illusive, but it must constitute a reasonable possibility
that competition may be lessened. To make such a determination
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some of the factors to consider are the amount of the discrimination
the size of respondents, their economic power and their position in
the toy industry.

In lVhitaker Gable Gorp. v. Fede'/' al Trade Go1711nission 239 F. 2d

253 (7th Cir. 1956), certiorari denied 353 U.S. 938 (1957) the Court
stated (at p. 256) 

Petitioner s relative position in the industry standing alone is, of course, of

no particular significance, but in so far as it reflects relative size, this is a
material factor which the Commission should consider. Congress has not out-
lawed price differentials per se unjustified though they may be. The Act was
not intended to reach every remote , adverse effect on competition. 'J.'he effect
must be substantial. See Stanllanl Fashion Co. v. Magmne-Houston Co. 258

S. 346, 357 , 42 S. Ct. 360, 6G L. Ed. 653; Standanl Oil Co. at Cal. 

((; 

Standa,"

Stations v. United States 337 U. S. 293, G9 S. Ct. 1051 , 93 L. Ed. 1371; 11Iinne-

apolis-HolleYll;ell RegulatoT Co. v. Fede1"al Trade Commission 7 Cir" 191 F. 2d

786, at page 790, certiorari dismissed 344 U. S. 206, 73 S. Ct. 245, 97 L. Ed. 245,
nd we construe the Act to require substantial , not trivial or sporadic, inter-

ference with competition to establish violation of its mandate. If the dis-

crimination complained of does not, cannot and will not have the defined effect
of injury to or substantial lessening of competition, or tendency to create a
monopoly, the Act has not been violated and the Commission is without author-
ity to prohibit such discrimination. Ancho," Serum Co. v. Federal Tmde Com-

?nission 7 Cir., 217 F. 2d 867. This is implicit in the very language employed
by the Act. Any other construction would turn the Act into price control law
contrary to its manifest purpose. We do not mean to suggest that the Act
may be violated a little without fear of its sanctions but rather that insignifi-
cant "violations" are not, in fact or in law , violations as defined by the Act.
It the amount of the discriminati.on is inconseq1wnUal or if the size of the
disc,"i111,inatoT is such that it stmins cred1lUty to find the requisite adverse effect
on competition, the Commission is poweTless mule?' the Act to p," ohi.bit such
discriminat-ions 'lchether fl,"st line 0'" second line competition be involved. (Em-
phasis added.

In 1954 , his first year in business, the gross sales of Freel Bronner
totalled approximately $20 000 and during that period no special
discount was allowed. In 1955 the gross sales totalled $200 000.

During said year 11 of the 18 members of :March of Toys made pur-
chases totalling $26 037.93 and each member was al1owed the three.
percent discount totalling $753.14. In 1956 the gross sales totalled

$350 000. During that year ten members made purchases totalling
$16 565.75 and five members were allowed discounts totalling $233.57.

Other than what has been related , there was no evidence to show

the importance or the substantiality of respondents' sales in the toy
market. Government reports disclose that in 1956 the value of ship-

ments by domestic toy manufacturers amounted to $469 000 000 (A n-

nual Survey of 111 anufacturers U. S. Department of Comme.rce
1956) while top imports during the snme yen r nmonntec1 to



778 FEDERAL TRADE COMMISSION DECISIONS

Findings 57 F.

$39 000 000 at the importer s value (Statistical Abstract of the United
States U. S. Department of Commerce, 1957). Toy sales at whole-
sale in 1956 were therefore in excess of $500 000 000.

It also appears from the record that the discount had no apparent
effect upon competition for it did not induce members of 1\1arch of
Toys to continue to purchase respondents' line , nor did it deter other
wholesalers from doing business with respondents. Sales to non-
March of Toys members increased substantially as sales of :March
of Toys members fell. 

It is found that the evidence of record in this proceeding is not
sufficient to warrant the reasonable and logical inference therefrom
that the price discrimination was such that it might lessen competi-
tion , or tend to create a monopoly or to injure, destroy or prevent
competition with the respondents, or with any person who received
the discount or with customers of either of them.

Late in 1955, within a ye.ar after the discount was first allowed
the respondent Fred Bronner or his own volition began to discon-
tinue it. At that time he did acquire sales representation in various
parts of the country and his selling agents were paid a commission
on all sales effected in their respective territories, including sales
made to members of l\Iarch of Toys. About the end or 1955 1\11'.
Bronner went to the representatives of I\1arch of Toys, the one with
whom he had made the arrangement for the discount allowance, and
told him he could no longer continue to give the three percent dis-
count and give the salesmen five percent commission in addition.
The abandonment of the discount was not related to the investigation
and was undertaken before the respondents were aware of the inves-
tigation. Respondents have unconditionally pledged never to resume
the discount. The discounts were not discontinued at one time. :Mr.

Bronner explains this as follows: "It was just-perhaps I did not
act like a firm the size of General Electric would do , as of January
1st there will be no discounts. I was a small man and I went about
it the way a small man would. I spoke to 1\11'. La.ng and told him
I would discontinue the discount, and with individual members I
started to discontinue giving them a discount.

As shown in a tabulation , hereinberore set forth , five l\larch of
Toys customers of respondents received discounts during the year
1956. The last discount allo'\\ed to such members was in N ove,mber
1956 , and it has never been allowed since that time. There were, two

I\Iarch of Toys customers who made purchases during the year 1956
but did not make any purchases in 1955. They were not allowed the
three percent discount which 'Would indicate that respondents had
started to put into effect the program for a discontinuance of the
discount.
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As primarily pointed out the respondents favored one customer
who was not a member of March of Toys, with the three percent
discount. Fred Bronner testified , when used as a witness in support
of the complaint, that only March of Toys customers had been.
granted the discount. At a subsequent hearing when Mr. Bronner
was putting in his defense he corrected this statement when he testi-
fied that he had checked his rec.ords and found that he had granted
Schranz & Bieber Co. a three percent allowance from 1955 to J anu-
ary 24 , 1958 , when the last allowance was given them. In explana-
tion Mr. Bronner had this to say: "In connection with this, the
reason why this discount , this allowance was continued so long, 
really tried to find out for myself why it was done. I only discov-
.ered it now, without being aware of it, honestly, but this is actually
what happened , and this is the only explanation I have.

The record shows that respondents cooperated to the ful1est ex-
tent in the course of the investigation , withholding no information
and making freely available to the investigator all records and in-
formation requested. In his appearances at the hearings Fred Bron-
ner gave the definite impression of being honest and frank and it is
the opinion of the hearing examiner that he has the desire to respect
the law and he would not. have knowingly violated the law. Con-
sidering all the circumstanc.es of the case it would appear that re-
spondents have voluntarily discontinued all of the practices involved
in the complaint, that a resumption of those practices is not likely,
and that everything that could be accomplished by a cease and desist
order has already been accomplished.

CONCLUSIONS

1. In the course and conduct of their business in commerce, re-
spondents for a period of time allowed certain of their purchasers
a three percent price discount which was not offered or allowed other
purchasers of respondents competing with said favored purchasers.

2. The commodities purchased by the competing favored and Ul1-
favored purchasers of respondents were. of like grade and quality.

3. :Many of the purchases involved in the discrimination in price

were in commerce, as "commerce" is defined in the Clayton Act, as
amended. In addition , commodities of like grade and quality were
shipped by respondents from their place of business in New York
State to competing favored and unfavorec1 customers located in vari-
ous other States of the United States.

4. There were no cost savings to the respondents with respect to
their business operations which would have justified the difl'erence
jn price to various purchasers. 
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5. The evidence was not sufficient to warrant the reasonable and
logical inference therefrom that the price discrimination was such
that it may be substantially to lessen competition or tend to create
a monopoly in any line of commerce, or to injure, destroy, or prevent
competition with respondents or the purchasers who received the
benefit of such discrimination, or with the customers of either of
them.

6. Respondents had initiated a program to discontinue the price
discrimination before they became aware of the investigation by the
Commission and abandoned and discontinued such discrimination to
members of March of Toys more than sixteen months before the
issuance of the complaint; respondents co-operated fully with the
Commission in the course of the investigation , there is no likelihood
of resumption of the discount and respondents unconditionally
pledged never to resume the discount.

ORDER

1 t is ordered That the complaint herein be, and the same hereby
, dismissed.

OPINION OF TilE COMMISSION

By KIXTXEH

, (/ 

haiJ' ill.an..
The complaint herein charges respondents with violating Section

2(a) of the Clayton Act , a~ amended by the Robinson-Patman Act.
Counsel supporting the complaint have appealed from the hearing

examiner s ruling dismissing the complaint and from the findings
and conclusions on which this ruling was based. Respondents have
also appealed from the hearing examiner s conclusion that the price

difl'erences here involved were not cost justified.
There is no dispute. that respondents, in the sale of imported toys

granted certain wholesale customers a 3% discount off the wholesale
price, which discount was not granted to other wholesalers compet-
ing with these favored customers. The favore,d purchasers , with one
exception , were members of a corporation known as :March of Toys
Inc. , which operated as a buying corporation for a group of toy
wholesalers located throughout the country. The record discloses
that respondents began giving this discount in December , 1954 , and
that the last discount given to a member of :March of Toys was in
November , 1956. The only customer receiving a discount who was
not a member of J\larch of Toys was a wholesaler located in New
York City, who received the 3% off wholesale price for purchases
made from 1955 through January, 1958.
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The facts concerning respondents' gross sales to :March of Toys
members and the dollar amounts of the discounts are set forth 

the tabulation on page 5 of the initial decision. In summary, these
figures show total gross sales to members in the amount of $26 037.

with a total discount of $753.14 in 1!J55 and corresponding amounts
of $16 565.75 and $233.57 in 1956. The highest discount given to a
single member in 1955 was $196.6!J and the lowest amount was $4.28.

In 1!J56 , the highest amount was $102.14 and the lowest was $11.87.

The favored wholesaler who was not a member of :March of Toys
received discounts totaling $120.77 in 1955; $85.14 in 1!J56; $111.73

in 1957 , and $40. 67 in 1958.
The individual respondent began importing and selling toys in

April, 1954 , and incorporated this business on April 1 , 1956 , with
himself as president and sole owner of all the stock. The record
contains no evidence as to the relative size of respondents in the toy
industry during the period in which the discount was granted. How-
ever, the record discloses that respondents ' gross toy sales were ap-
proximately $20 000; $200 000; $350 000; and $450 000 , respectively,
for the years 1954 through 1957.

Counsel supporting the complaint contend that the hearing exami-
ner erred in his ruling that the evidence fails to establish that the
effect of the price difference may be substantially to lessen competi-
tion between competing purchasers. The hearing examiner based
this ruling principally on the statement by the court in 1,VhitakeT

Gable Corp. v. Federal Trade 001nrnission 239 F. 2d 253 , 256 (7th
Cir. 1956), Cert. denied 353 U.S. 938 , that

If the amount of the discrimination is inconsequential or if the size of the
discriminator is such that it strains credulity to find the requisite adverse effect
on competition , the Commission is powerless under the Act to prohibit such
discrimination whether first or second line competition be involved.

Since the court in that case sustained the Commission s finding

that respondent was a major manufacturer in the industry there in-
volved and that the amount of business done by respondent was sub-
stantial , the meaning of its statement is not entirely clear. The hear-
ing examiner apparently interpreted the "amount of the discrimina-
tion" to mean the actual dollar amounts of the discount. However 
it is contended by counsel supporting the complaint that the per-
centage rate of the discount should be the test for determining the
probable effect on competition. They argue that the wording in the
lVhita1ce1' case is not inconsistent with their position and point to the
action of the same court in E. Edelmann 00. v. Federal Trade

Commission 239 F. 2d 152 (7th Cir. 1956), Cert. denied 355 U.
941 , which was decided on the same day. In that case , respondent
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urged that the price discriminations and the profits derived there-
from by the favored purchasers were small or inconse.quential and
could only have negligible effects upon competition. Counsel sup-
porting the complaint argue that the court in overruling this con~

tention and s11staining the Commission s finding that the price differ-
entials had the required adverse competitive effect , based its action
on the percentage rate of the differential.

Regardless of whether the: court in the TVhitake?' case meant the
dollar amount or the percentage rate of the discount, it is our view
that neither of these factors can be considered separate and apart
from the other 'circumstances of record in determining whether 
price discrimination has the proscribed adverse effects. As stated
by the court in the lVhitaker ease

,. "

Congress has not outlawed price
differentials per se unjustified though they may be. Either of the

aforementioned factors must be viewed in the light of the actual
competitive situation surrounding the particular prieing practice
charged to be illegal. It is clear that. this WD.S done by the court in
both the TVhitaker and Edelm.ann cases. ,Ve turn therefore. to a con-

sideration of the competitive conditions of the market in this ease
as reflected by the record before us.

There is in the record a stipulation agreed to by counsel as to the
testimony of eight toy wholesalers who purchased from respondents
and who did not receive the 3% disc.ount. Each stated that it is 
competition with a member of :March of Toys who is shown by the
record to hp.,ve been granted the 37~ discount. Each testified that the
2~'o discount for cash allowed by respondents to a1l of their customers
was deemed important to it and that it took advantage of cash dis-
connts whenever offered , by others as well as respondents.

wo toy wholesalers were called as witnesses by counsel supporting
the complaint. Both testified that they purchase from responeclnts,
do not receive the 30/0 discount, and resell in competition with the
wholesalers who do. Both stated that they take advantage of the,

2~o cash discount. One testified that his overall net profit ran be-
tween 2% and 5% and that a 3% discount would be. definitely impor-
tant to his business. During the. years 1956 and 1957 the total sales

of this wholesaler were from $700 000 to $950 000. It made. no pur-
chases from respondents in 1955 and in 1956 its purchases from
respondents totaled $3 780.85. The otheT witness testified that his
pcTcentage of net profit ranges between 2% to 3% of gross sales.

There is no evidence in the record as to this witness ' annual sales

volume. Its purchases from respondents totaled about $2 828.00 in

1955 and 1956. It is in competition with a. favored member of :March

of Toys in 60/0 of its business.
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The only testimony of record concerning the markup on respond-
ents ' toys is that of one of the wholesaler witnesses who testified on
cross-examination that he buys from respondents at $2.55 a dozen
and resells at $3.60 a dozen , a markup of about 41 %. :Moreover, the
record contains no evidence as to the intensity of competition be-
tween the favored and nonfavored wholesalers or the competitive
condition generally existing in the wholesale toy industry.

It is , of course, well settled that the importance of an allowance
for cash to a purchaser and the purchaser s net profit margin are
significant factors in determining the probable effect on competition
and possible injury to that purchaser as a result of a price discrim-
ination. I-lowever, in the automotive parts cases, relied on by coun-
sel supporting the complaint? there were additional factors pertinent
to the price discriminations there involved which are not shown to
exist in this case. Included among these factors was the unusually
keen competition existing in the resale of the products and the small
markups on individual products , in many cases not greatly exce,ed-
ing the percentftge of the cash discount a.llowed by the supplier. 

addition , the percentage and dollar volume of the rebates ranged
considerably higher than those in this proceeding. Furthermore
the testimony in the automotive parts cases as to the bearing of the
cash discount on the purchasers ' ability to compete was much more
meaningful than the rather vague testimony offered herein.

On the basis of the record before us , we cannot conclude that the
testimony concerning net profits and the importftnce of the cash
discount would support a finding that the pricing practice here 
question may have the proscribed competitive effect.

l,Vhile in effect conceding that the dollar amount of the price dis-
crimination is not substantial , counsel supporting the complaint rely
on the Supreme Court's holding in the il1o'i'ton Salt case 2 to support
their argument that the 3% price discount gTanted by respondents
is illegal for the reason that if discounts at the same rate were
granted to respondents ' favored customers by all of their suppliers
the effect on competition would be substantinJ. In the ill O'i'ton Salt
case, there was sufficient evidence to show that in the respondent's
sale of salt, Jess-than-carload purchasers might have been handi-
capped in competing with the more favored carload purchasers by

Moog Industries , hlC, v. Federnl T1'ade Commis&iO7l 238 F, 2d 43 (8th Cir. 1956) 
P. SorclISfn jJJotilljact'll1"ing Co., Inc. 'V. Federal Trade Commi8,~ion 246 F. 2d 687 (D,
Cir. 1957) ; Sta1!rlanl MoiO!" Products , Inc. v. Federal 'l' ode Commission 265 F. 2d 674
(2d Cir. 1959), CeJ't. (jenied 361 D. S, 826 (lD59) ; In the :\latter of Thomp8r)7! ProductR

Inc., Docket 5872 (1959) (pending in the United StatE's ColIrt of Appeals for the Sixth
Circuit) ; In the Jlattcr 01 Nam8co, 111C. 49 F. C. 1161 (1953).

Federal Trade Commiss'ion Y. Marion Salt Co. 334 U.S, 37 (1948).
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the differential in price established by the respondent. The court
ruled that this competitive handicap could not be minimized by rea-
son of the fact that salt is only a small item in the non- favored pur-
chasers ' businesses. In effect , the court held that it was not necessary
for the Commission to consider sales in other merchandise categories
in determining injury to the purchaser victimized by respondent's
priee differential. The contention of counsel supporting the com-
plaint that we project the discount to other merchandise purchased
by the favored customers is clearly beyond the holding in the M 01'ton
Salt case and must be rejected.

Under the circumstances, it is our opinion that the evidence of
record fails to establish that the effect of the price difference here
involved may be substantially to lessen competition between com-
peting purchasers.

Counsel supporting the. complaint have also taken exception to
the hearing examiner s ruling that respondents have voluntarily
abandoned the discount in question and there is no likelihood of
resumption. In addition , respondents have appealed from the hear-
ing examiner s conclusion that the price differences resulting from
the 3% discount. were not cost justified. In view of our holding that
the charge in the complaint is not sustained by the evidence of rec-
ord, a determination of the questions raised by these exceptions 
not necessary to a disposition of this procee,ding and , therefore , will
not be made.

The appeal of counsel supporting the complaint is denied. As
modified in accordance with this opinion , the initial decision will be
adopted as the decision of the Commission.
Commissioners Secrest and AndeTson concur in the result, and

Commissioner Kern dissents.

CONCURRING OPINION OF COMMISSIONER SECREST

This case turns on the substantiality of injury to competition or
the probability thereof-that is-has the substantial injurious com-
petitive effects contemplated by the statute been made out or can we
project ourselves into the future and foresee the probability thereof
under the facts of this particular case.

As indicated in the majority opinion the total discriminatory dis-
counts amounted to only $1 345.02 over a four year period 3 and
these discounts have since been discontinued. Under these facts I
am following the majority since I cannot see that s'llbstantial injury
to competition has been done or foresee the future probability that

3 $873. 91 in 1955. $318, 71 In 1956. ~1l1.73 in 1957 and S40. 67 in 19~8.
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the statutorily envisioned injury may occur under the state of this
present record.

The automotive parts records 4 can be distinguished from the
instant record on the conclusive evidence of substantial injurious
competitive effects and on the further record facts that the discount
schedules utilized therein were used on an industrywide basis which
made the probability of future injury clearly foreseeable.

CONCURRING OPINION OF ANDERSON , COMMISSIONER

As I understand the majority opinion , dismissal of the complaint
in this proceeding is based solely on the conclusion that the record
fails to show that the price differences involved may reasonably be
expected to adversely afl'ect competition or tend to create a monopoly
within the meaning of Section 2 (a) of the amended Clayton Act.
I agree that the record is deficient in this respect, and therefore

concur in the result.
The fact that the respondents have granted to certain of their

wholesaler customers a 3% discount off the wholesale price of their
toys , which they have not granted to other competing wholesaler
customers, is undisputed. There is also testimony that the 2% dis-
count for cash which the respondents grant to all of their customers
is a matter of importance to such customers , and , further , that the
profits of some of the customers on their overall business (involving
the purchase and sale of many items in addition to toys purchased
from the respondents) have ranged from 2% to 50/0 of gross sales.

This, however , without more, does not demonstrate the competi-
tive significance of the 3% discount , totaling some $1 350 over a

period of four years, granted by the respondents. Any inference of
adverse competitive effect of the resulting price differences must be
supported by additional circumstances. In other cases, some of the
factors which have been considered important in this respect have
been the magnitude of the discriminations , the intensity of competi-
tion as between the favored and the non-favored purchasers , and the
margins of profit obtained by the purchasers on resale of the com-

modities involved. In the absence of evidence such as this or a

showing of other circumstances from which it might be concluded

Whitaker Cable Corp, Federal Tmde Commission 239 F. 2d 253, 256 (7th Clr.
1956), Cert. denied 353 U. S. 938; E. Edelmann ,f Co. v. Federal Trade Commission 239
F. 2d 152 (7th Cir. 1956), Cert, denied 355 U. S. 941; Moog Industries, Inc. v. Fedeml
Trade Commission 238 F. 2d 43 (8th Clr. 19513) p, Sorensen Manufacturing Co" Inc.
v. Federal 7'rade Commission 246 F. 2d 687 (D.C. Cir. 1957); C. E. NiehofJ If Co. 

Federal Trade Commission 241 F. 2d 37 (7th Cir. 1957) ; Standard Motor Product3, Inc.
v. Federal Trade Commission 265 F. 2d 674 (2d Cir. 1959), Cert. denied- 361 U. S. 826
(1950) .

640968-63-
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that purchasers paying the higher prices have been or may be handi-
capped in competing with purchasers paying the lower prices, dis-
missal of the complaint was proper.

DISSENTING OPINION OF COl\1l\IISSIONER KERN

The majority opinion issued this day dismisses the Commission
complaint on the ground that " the evidence of record fails to estab-
lish that the effect of the price difference here involved may be sub-
stantially to lessen competition between competing purchasers." I
find myself in reluctant disagreement with my colleagues for, as I
assess the evidence of record, it clearly establishes the statutory requi-
site of probability of injury to the non-favored buyers. :Moreover
in assessing the evidence, I accept the view of the majority that the
hearing examiner erred in placing blind reliance upon a single state-
ment in the TV hitaker Cable CoTporation ca.se 5 and that consideration
should be given the entire competitive condition in the ma.rket as
reflected by the record before us. However , it is in the evaluation
of the market factors involved that I discover an irreconcilable area
of disagreement.

An examination of the record convinces me that practically all of
the factors which persuaded the Commission and the reviewing court
in the case of E. Edell1~ann CO'/npany v. Federal Trade CO'/nm:is-
sion,6 are present here. One cannot minimize the undisputed testi-
mony of two nonfavored toy wholesalers that the net profit margin
in their businesses ran between 2% and 5%, that a 3% special dis-
count would be definitely important, and that they always take ad-
vantage of the 2% cash discount. :Moreover, this special 30/0 discount
(constituting the price discrimination involved here) was solicited
by a cooperative buying group of toy wholesalers, which group not
only considered this special discount as important, but respondent
found the discontinuance of such special discount could only be
accomplished slowly and at some aggravation to the favored recipi-
ents. These facts, it seems to me , bring this case squarely within the
E. Edelm,ann case wherein the court stated: "There was evidence
tending to show that differentials of small amounts were important
to the trade and the existence of so-called cooperative buying groups
bears this out. These and other findings justified the Commission
in concluding that the profit differences which resulted from peti-
tioner s pricing practices were not insignificant or infinitesimaL" 
my view the above language fits the factual situation in this proceed-
ing like a glove.

Whi.taker Cablc Corp. Y. Federal Trade Commission 239 F. 2d 253 (7th Clr. 1956).
Cert. denied 353 U. S. 938.

6239 F. 2d 152 (7th Cir, 1956), Cert, denied 355 U. S. 941.
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Furthermore I find other convincing evidence in the record which
was not even mentioned in the majority opinion and yet which I con-
sider of considerable significance.

The individual respondent in this case testified that he had con-
siderable difficulty in terminating the special discount to favored
wholesaler customers , thereby establishing the importance these cus-
tomers accorded such a discount.7

:Moreover, the record contains some testimony, although unneces-
sary to the establishment of probability of injury, that the special
discount granted favored customers was reflected in a lower price
by such favored wholesaler to the retail trade.

The individual respondent himself recognized the impropriety of
the special discount. fIe specifically admitted the unfairness of the
practice on several occasions during the course of his testimony.
I had thought that admissions of this character constituted the high-
est form of probative evidence. It seems strange that the individual
respondent could readily see the competitive inequity of the prac-
tice , yet the majority of my colleagues in the exercise of their ex-
pertise , cannot translate that freely admitted competitive inequity
into the statutory requirement of probability of competitive injury.

Finally, the reasons given by the majority for distinguishing the
instant case from the automotive parts cases not only do not impress

, but in my view are not borne out by the record. It is said that
in the automotive parts industry competition was unusually keen

:\11'. Brouner, the indiYidual respondent, testified as follows: "In two or three in-
stances I colJtinued the discount until ' 5G. These were my more important customers
antI it was perhaps difficult for me at that time to make a clear break, as I perhaps
t;lJOulll IJ:1vc done,

1 rpalize this now. At that time I felt, wen , you don t, being R small man, :rou just
don t go aro111H1 hitting YOUI' custon1f'.rs oyer the bead. You have something in mind,
1 lmew what I wanted to do, and you do it slowl~' and gradually. This is why some of
these discounts were continued until ' 56. (R. 139)

:'; A nonfavored wholesaler witness , l\lr. Gurdin , testified as follows: "The Witness:

. . . 

Tbere are complaints in general that they sell at a lesser discount than we do.
Q. ". ho sells at a lesser discount?
A. rl'ha t Greenman Brothers sells at a cheaper price than what we sell merchandise tor.
Q, You baye beard tba t?
-\. Yes , sir,
Q. From whom have you heard' tbat from?
A, From my sales representatiyes. (R. 64-65) Greenman Brothers was one ot the

fa vored toy wholesalers.
9 At pp, 30-31. of the record the individual respondent Bronner stated: "I just didn

feel good that I was making a differentiation between one group of customers and others.
Under these circumstances I told Henry Lang I would have to discontinue It. . . .

Same witness on pp. 137-138 of the record testified:
Q, During HJ55 and 1956 , there were a number of-you had a number ot customers,

did yon not, who purchased. in volumewise larger than some of the March of Toys
members?

A. That is correct , sir. And as soon fiB I realized it, I also realized that e'\"entually
I have to discontinue the discount I am giving to 1\1arch of Toys. I didn t consider 
fair or ethical to continue giving one group of wholesalers the discount where I had
other wholesalers buying in approximately the same quantities who do not receive the
discount,
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and mark-ups small, in many cases not greatly exceeding the cash
discount. The same situation is shown by this record. N or is the
importance of the special discount any less meaningful here or the
testimony vague in this respect. Indeed, the following language

in the Commission s opinion in the matter of Standard Alotor Prod-
ucts, Inc. D. 5721 , is equally applicable to the testimony in this
record:

The difference in price paid by the nonfavored customer as against the
favored is illustrated in the charts included herein. It is a matter of mathe-
matical calculation. The parties involved carry on business under substan-
tially the same conditions. Competition is keen on all levels and margins of
profit smal1. There is e,idence that in some cases the overall net profit is
between 2% and 4%. Testimony of distributors indicated that they take advan-
tage of the 2% cash discount and that they find it essential to their business.

lVloreover, the majority opinion also places some reliance upon the
fact that the dollar volume of the rebates was less substantial than
in the automotive parts cases. I concur in the majority s view that
the argument of counsel supporting the complaint attempting to

extend the principle of the A/ o'/'ton Salt 
10 case is clearly beyond the

holding in that case and should be rejected. I-Iowever, such an ex-
tension I do not regard as necessary. A practice barely entered
into may violate the statute. The Commission has in the automo-
tive parts cases determined that a similar discount given under simi-
lar competitive conditions is violative of the statute. It, moved

promptly in connection with the particular discrimination inyolvec1

here. In so doing it fulfilled one of the primary purposes consid-

erecl important by the Congress in its passage of the R,obinson-
Patman Act, namely, to reach discriminations in price in their in-
cipiency before actual harm can occur.ll To suggest a requirement
that significant discounts become substantial in volume before they
fall within the ambit of the statutory proscription would have the

effect of nullifying that Congressional intent.
On the basis of the foregoing analysis, I find it necessary to con-

clude that the action of the majority constitutes a retreat from the
position taken by the Commission and sustained by the courts in the

automotive parts cases, an act of retrogression which will adversely
affect enforc.ement of the Robinson-Patman Act in a most critical
and important area.

As a result of their determination of the lack of probability of
injury to competition , the majority find it unnecessary to reach two
other aspects of the appeal-one by counsel supporting the. com-

plaint excepting to the hearing examiner s ruling that respondents

10 Federal Trad,e Commission v. Morton Salt Co., 334 U.S. 37 (1948).
11 Corn Products Rejl..ning Co. v. United States, 324 U.S. 726, 738 (1945).
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have voluntarily abandoned the discount in question and that there
is no likelihood of resumption; the other by respondents' counsel

appea.ling from the hearing examiner s conclusion that the price dif-
ferenees resulting from the 3% special discount were not cost justified.

In order not to lengthen this opinion unduly, suffice it to state that
in my view there is no satisfactory evidence of abandonment, nor
is there .a satisfactory showing of cost justification. I would there-
fore overrule the hearing examiner s determination with respect to
abandonment, sustaining the 'appeal of counsel supporting the com-
plaint on this point. I would sustain tIle hearing examiner s ruling
with respect to there being an insufficient showing of cost justifica-
tion and would deny respondents' appeal as to this point. In 
view an appropriate order to cease and desist should be entered. 
dissent from the action of the majority dismissing this proceeding.

ORDER DISMISSING COMPLAINT

This matter having been heard by the Commission upon the ap-
peal of eounsel supporting the complaint from the hearing exa.min-

s initial decision dismissing the complaint; and
The Commission , for the reasons stated in the accompanying opin-

ion , having denied the aforementioned appeal , and having modified
the initial decision to the extent necessary to conform to the views
expressed in the said opinion:

It is ordered That the initial decision of the heaTing exa.nliner
as so modified , be , and it hereby is , adopted as the decision of the
Commission.

I t is furthe'/' orde'/' That the complaint in this proceeding be
and it. hereby is , dismissed , without prejudice, however, to the right
of the Commission to issue a new compla.int or to take such further
or other action against the respondents at any time in the future

as may be warranted by the then existing cireumstances.
Commissioners Secrest and Anderson coneurring in the result

and Commissioner Kern dissenting.

I N THE :MA TTER OF

B~~TER 1VOOLEN COl\fPANY , INC. , ET AI..

CONSENT oRDEn : ETC. : IN REGARD TO 'l'1-IE ALLEGED VIOLATION OF THE

FEDERAL TRADE CO1\Ll\1ISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket 7375. Complaint, Jan. 1959-Decision, Sept. 29, 1960

Consent order requiring a manufacturer in East Rochester , N. , to cease vio-

lating the Wool Products Labeling Act by labeling as "85% wool-15%


