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or any other person , who selects or partieipates in the selection and
broadcasting of a record when he shall diselose, or cause to have
disclosed, to the listening public at the time the reeord is played
that his selection and broadcasting of sueh reeord are in eonsidera-
tion for compensation of some nature, directly or indirectly received
by him or his employer.

DECISION OF THE COl\UnSSION AND ORDER TO FILE REPORT OF COl\IPLIANCE

Pursuant to Section 3.21 of the Commission s Rules of Practice

the initial decision of the hearing examiner shall , on the 17th day
of November 1960 become the decision of the Commission; and
accordingly:

It i.s o1'dered That respondents Prestige Records , Ine. , a corpora-
tion, and Robert ",Veinstock, Selig ",Veinstock and Joan ",Veinstock
individual1y and as oflicers of said corporation , shall , within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writjng, setting forth in detail the manner and
form in which they have complied "ith the order to eease and desist.

IN THE l\fA TTER OF

l\fcGRA ",V-I-IILL PUBLISIIING COl\1P ANY , INC. , ET AL.

ORDER , ETC. , IN REGARD TO TI-IE ALLEC;ED VIOLATION OF TJ'IE

FEDEI~AL TRADE CO)DIISSION ACT

Docket 69/'1. Complaint , Dec. 1D5/-Decision Not'. 18, 196()

Order cIismi!';sing. for failure of proof, complaint charging New York City
pnblisl1crs of nw.gnzinc!'; and periodical!'; with nsiI1g deceptive promotional
llla terial to sell ad vertising space in two of their magazines, including
repl'e!:'cnta1ions that a readership survey showing favorable results with
respect to "The Al11ericaIJ Automobile" had beeIJ conducted by New York
University, and that a snn' e~T chart indicating current reader interest as
between thei r "Electrical l\lercha nr) i si ng" magazine and a competitor
magazines was haspr) on a survey more than three years old.

Afr. Charles S. Cox supporting the complaint.

Afr. O'l'ison S. . ~iarden and Air. IJalz o1.lrton Fales of 1Vhite Crk'
of New Yor1\: , N. , for respondents.

INITIAL DECISION BY .J OlIN B. POINDEX'I'ER , I-IEAHING EXAMINER

PRELTMIN Any ST TEl\IENT

The complaint charges that each respondent named in the cap-
tion hereof yiolated the proyisions of Section 5 of the Federal Trade
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Commission Act. Each respondent through its counsel , denied the
viola60n alleged against it and filed a motion to dismiss the com-
plaint on the ground that the matters complained about were two
isolated transaetions, had been discontinued prior to issuanee of the
eomplaint and will not be resumed in the future. In support of its
motion to dismiss, the respondent :McGraw-Hill Publishing Com-
pany, Inc. , stated that the violation charged against it had been
discontinued in November, 1955 , more than two years before issu-
ance of the complaint. The other respondent , :McGraw- l-Iil1 Inter-
national Corporation , in its motion to dismiss , stated that the vio-
lation charged against it had been discontinued in August, 1956
more than one year prior to issuance of the complaint, and would
not be resumed. (The complaint was issued on December 5 , 1957).

The motion to dismiss was aceompanied by the affidavits of respon-
sible oflicers of the corporate respondents.

Counsel supporting the complaint filed a reply opposing the mo-
tion to dismiss and denied that either respondent had discontinued
the practices complained about. Oral argument was heard before
the lIearing Examiner in support of and in opposition to the mo-
tion to dismiss. At the oral argument , counsel supporting the eom-
plaint re-afJ-irmed his denial that neither respondent. had discontinued
sueh practices , as stated in the affidavits , and asserted that, at the
very time of the oral argument, respondents were continuing to en-
gage in unlrnvful practices similar to those complained about. Upon
the basis of the assertions made by counsel supporting the com-
plaint that the unla,,-ful practices alleged in the eomplaint had not,
been discontinued by respondents, the Bearing. Examiner denied
respondents ' motion to dismiss the complaint and ordered that the
hearing proceed on the aJlegations contained in the cOlnpl aint and
on the matters set forth in the motion to dismiss. I-Iearings have
been held and completed. At the conclusion of the Commission
ease- in-ehief , counsel for each respondent elected to rest its case on
the record as developed by witnesses ,yho were called to testify 
counsel supporting the eomplaint , including some of respondents
officers and employees. Proposed findings of fact, conelusions, of
law , and order have been submitted by respective counsel and oral
argument had thereon before, the Hearing Examiner. These have
been considered. An findings oi~ faet and conclusions of law not
specifically found or concluded herein are rejected. In appraising
and evaluating the crec1ibiljty and the ",eight to be given to the
testimony of the various witnesses who testified ~ the I-Ie-nring Exam-
iner has taken into consideration his observation of said witnesses
and their demeanor while testifying on the witness stand. Upon
the basis of the entire record , the J-Iearing Examiner makes the

640968-63-
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following findings of fad and conc.lusions of law, and issues the
following order:

FINDINGS OF FACT

1. The respondents lIIcGra.w- Hill Publishing Compa,ny, Inc. , here-
inafter called "l\IHPCo " and l\fcGraw-Hill International Corpora-
tion , hereinafter caned " ::\:U-IICorp:: are corpol'a60ns organized and
doing business under the la \\-s of the State of Nell' York. The prin-
cipal place of business of each corpora bon is at 330 ,Vest 42nd
Street , New Yor1\: 36, Nc,,- Yor1\:. 

2. The respondent l\fI-IPCo. is in the publishing business, pub-
lishing directly or through its subsidiaries approximately thirty
domestie magazines. These magazines are circulated and distrib-
uted on a paid subscription basis to subsCl'ibers and other persons
located in various states of the United States and the District of
Columbia. One of these publicabons is '; Elcctl'ical l\le.rchandising
which the respondent JUI-IPCo. has been publishing for more than
fifty years. The respondent. l\IHPCo. h~\s at a 11 1'eleY~\l1t times been

in substantial competition in commerce ,yjtb other corporations
firms and indiyidunls engaged in the publication , pl'ornotion and
sale of magazines and periodicals.

3. The respondent l\IHICorp. is also in the publishing business
publishing fiyc magazines for distribution outside the, tinited States
and is in substnntial competition in commerce with other eorpora-
bons~ firms and inc1iyidlwls engaged in the pl1bJjcation , promotion
and sale of magazines and periodicals. One of the magazines pub-
lished by ~IHICol'p. is "The ,Amrriean ..:-\ lltomobile " a monthly

magazine, which began publication more than thirty :years ago.
This magazine is devoted to the promotion and advertising oJ Amer-
ican automobiles , parts and accessories :for e:sport and is sold on 
subscription basis to approximately 38 000 subscribers located in
various parts of the ,vorld exclusiyl' oJ the United States. The only
exception being 15 01' :20 copies sold to foreign buying commissions
located in the United States interested in pm'chasing the products
achertisec1 in the magazine.

"1. In the course and conduct of the bnsiness of each respondent
said respondents employ salesrnen '1'110 ealJ on customers and pro-
spectiH' customers for the purpose of st~lling a(hertising in re-

spondents ' magazines. In cormeetion with their sales presentations,
these salesmen sometinws use readership Sllrn:ys ,,;hich compare the
circulation and usefulness of respondents~ rnagaziTlt's ,,- i1h those ai'
competitors. It is t he use by respondents of cert nin prin1 eel p1'o-
motiona1 matel'in1 describing t".o of these slllTeys ",hich form the
basis of the complaint in this proceeding. J~ inelings of Fact with
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respect to each of the two charges complained about will be made
and discussed separately and in the order in which they are alleged
in the complaint.

5. The first charge, set out in Paragraph Five of the eomplaint
is that the respondent :MHICorp. , in soliciting advertising space in
its magazine "The American Automobile " represented that a reader-

ship survey sllOwing :favorable results for said magazine had been

eonducted by New York University "hen in truth and in fact said
survey was not eonductec1 by N e"\\ Yor1\: University but was eon-

ducteel by respondent i'IHICorp. in collaboration with a. New York
University professor acting in his individual capacity and not as a
representative of New York University. From this it is seen that
the thrust. of the complaint is not directed toward the survey itself.
The charge is that l\lHICorp. represented that the survey had been

eonducted hy New York University whereas , in fad , it was con-

ducted by respondent l\f1-IICorp. in coJJaboration with a, Kew Y ol'k
University professor acting in his individual capacity and not as 

representative of New York University. The respondent :MIIICorp.
admits that, in conducting the survey, the professor ,yas acting in
his individual capacity and not as a representative of :N e,,' York
University. It 1:0110"\\s , therefore , that the questions to be re501\- e(,1

in c.onnection "ith this charge are: (1) Did the respondent ~II-l1
Corp. represent that the survey had been conducted by New York
University? , and (2) ,Yas the SlH'Vey conducted by respondent
~1J-IICorp. in eoIJaboration ,yith Professor E:rieghbaum?

G. The idea tor the SUl'vev was conceived bv 1\11'. HusseJl F. /Ul-

.' 

c1erson , published of "The American ,,:\.utomobile :' as an aid to its
eleven salesmen in selling achertising space in the rnagazine. 1\11'.

Anderson was personally acquainted ",ith J-lillier Kl'ieghbal1ln
Assoeiate Professor of Journalism at ;\e\v York University and
aware of his reputation in achel'tising circles as an authority 011

eomnmnications. 1\11'. Ander~on be)ievec! that ProJessol' KrieghbaunJ
,voule1 be an exceJJent man to conduct the sun-ey. Ai that very
tinH~ Professor Krieghbau111 "' as heading the work under n grant
of $80/)00 frorn the Hockefe1Jer Founda Lion for a study on 5clel1-

tific research writing in the field of commllnic~lti0J1S. AJter s(',- eral
chscllssions ,,-ith Professor Krjeghb:mHL ::\11'. Anderson employeel
Professor Krieg-honum to supervise the conclucting of the surn)

This was in the fnn of 1!)55. The Sl11'

)' ,,-

as designed 10 p,- aln-

ate all media channels available 1 () firms engaged in selling nut OlllO-
tive prodl1c.ts abroad and to study the Hwthods and practices 0"
these companies in placing their :HhPItising. ~lr. Ande1'sOJL OJ1

behalf of the respondent ~IHJCorp. ~ agreed to proyide the stnLion-



1156 FEDERAL TRADE COMMISSION DECISIONS

Findings 57 F.

ery, printing, stenographic and clerical help for the preparation
mailing and tabulation of the questionnaires to be used by Profes-
sor Krieghbaum in conducting the survey. Since the idea for the
survey was the brainchild of l\1r. Anderson and he was familiar
with the information sought to be elicited from the automotive
export companies with respect to their advertising practices, ~Ir.
Anderson prepared a draft of a form of questionnaire setting forth
his ideas to the questions to be asked. :Mr. Anderson then submit-
ted it to Professor J\.:rieghbaum for his suggestions and approval.
Professor Krieghbaum revised and re-edited the draft which had
been submitt~d to him by ~fr. Anderson. The questionnaire was
then mimeographed and mailed by respondent 1IHICorp. to ap-
proximately 100 companies in the United States who were then
exporting automotive products. Later a similar type of question-
naire was mailed to approximately 400 jobbers and distributors lo-
cated outside the United States who had been named by the domestic
exporters who had responded to the first questionnaire. Each com-
pany which answered the questionnaire signed and return the com-
pleted questionnaire to Professor Kriegh baum. After examining
and analyzing the questionnaire , Professor Krieghbaum forwarded
them to the respondent l\IITICorp. for tabulation. By reason of this
assistance rendered by respondent ~II-IICorp. to Professor Kriegh-
baum , eounsel supporting the complaint urges that the survey was
not Professor Krieghbaum s but was a. l\fl-IJCorp. survey, compiled
by ~1I-IICorp. in collaboration with Professor Krieghb~LUm. Al-
though Professor Krieghbaum had the benefit of the draft of ques-
tionnaire fonn which had been prepared by 1\11'. Anderson and
received the assistance. of employees of the respondent l\IICorp. in
mailing and tabulating replies to the questionnaires , ne\'ertheless
Professor Krieghbaum supervised the entire operation in conne,
tion with the survey and all major dec.isions respecting the method
and techniques employed in conducting the survey were made by
Professor Krieghbaum. Therefore , it is found that in all substan-
tial respects , the survey was the work of Professor Krieghbaum and

, .

in fact , Professor Krieghbaum s surn'y even though he received
technical and c1erieal assistance from employees of respondent
l\IHICorp in condueting the survey. It is further found that Pro-
fessor Krieghbaum conducted the survey in his individual capacity
(l,nd not as a part of his duties as an .Associate Professor at N e\y

York University, although the lJniversity \vas a,yal'C of his activi-
ties in making the survey. In fact , the University encourages its
professors to engage in such outside projects so long as these projeds
do not interfere with the official duties of such professors.
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7. From the information contained in the returned questionnaires
Professor Krieghbaum prepared the te,xt of a 16-page booklet set-
ting forth his findings of the survey. (eX-I). The booklet is en-
titled "A UTOl\IOTIVE EXPORT ADVERTISING.'~ Approxi-
mately 5 600 copies of the booklet were printed by the respondent

J\1I-1ICorp. The outside cover is of blue paper and , in blue letters
prominently outlined in a dark brow'n ink box approximately 5" x

0/16" are the words "AUTOl\IOTIVE EXPORT ADVERTISING
* * * * BY l-IILLIEH KRIEGHBAUJ\l.~' The other words on the
co\'er are in smaller brown letters, ",ithout any box. Under the
name of the author "BY l-IILLIER KRIEG1-IBAUjl" at the bot-
tom of the page are the words , in smaller brown type , with no box
Associate Professor of Journalism, Communication Arts Group,

NE\i\T YOHK UNIVERSITY:' . On the inside front cover of the
booklet the names of 51 companies who participated in the survey
by answering the questionnaire are listed , also a picture and bio-
graphical sketch of the author , Professor Krieghbaum. Page 1 of
the booklet outlines the purpose of the survey and the manner 

whieh it was conducted. The remainder of the booklet is devoted
to an analysis of the information obtained from the questionnaires
and a discussion of the findings made from the survey. Copie,s of
the questionnaires are shown on pages ILl 15 and Ie. The booklet
clearly and prominently states that Professor Krjeghbaum is the
author. No statement is made ill the booklet that Ne\" York lJni-
versity was in any way or manner connected with its authorship or
sponsorship.

S. AfteT the booklet (CX-1) \"as printed~ approximately 2 200-
300 copies ",ere mailed on . uly 19, 195G to approximately 500

advertising agencies in the United States~ Europe, the Far East
and Latin-America. The remaining 1 700- 800 copies of the 2 200-

300 eopies were distributed to eompanies exporting automotive
products who were on ~lHICorp s. promotion list. On this mailing,
the booklet (C:X::-1) \TaS mailed alone : \"ithollt any covering mate-
riaL The second distribution of the booklet (CX-1) occurred on
.A ngust :-3 195G \\,hen copies \"ere mailed to participating eompanies
with a, letter of thanks from ProJessor Krieghbaum for their co-
opeTation in the Slll' Y. The evidence ofl'en~d in support of the
aJIegation in the eompJaint that respondent 1\IH1Corp. represented
that the survey had been conduded by Sew York University con-
sists of two printed pieces 'which respondent ~l1-IICorp. distributed
in promotion of the survey. These t\ro promotional pieces aTe iden-
tjfied as CX--2 and CX- , and "' ere distributed aIte?' (underscor-
ing mine) the first two distributions of CX- , as described above.
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Each exhibit was received in evidence and will hereafter be dis-
eussecl in the order of their use by l\IHICorp.

9. CX-3A will first be diseussed. CX-3A is a newsletter dated
August 15, 1956 , issued by respondent l\1I-IICorp. The newsletter
is issued twice each month. The first page of the newsletter carries
the heading " UTO~fOTIVE EXPORT XE\VSLETTER

" "

The
American Automobile & EI Automovil Americnno." The newsletter
is addressed to "Dear Sir:" and is follmved by "NYU completes
9-months survey of automotive export adyel'tising: A nine month'
case study of the methods and practices of the largest companies
engaged in automotive exporting has just been completed by I-lilJier
Krieghbaum ~ Associate Professor of Tonrnnhsm New York Uni-
versity * * * * * * Copies of the. booklet summarizing the results
can be obtained from HiJ1ier Krieghballm , Associate Professor 

Journalism, Communicfltion Arts GrOlIP, :Nmv York University,
V\Tashington Square , New York 3 ~ N. It is the introduetory line
of this ne\'Vsletter "NYU completes ~)-montbs SllITCY of automotive
export advertising" which counsel supporting the complaint con.

tends is a representation by respondent ~IHICorp. thflt N e\y Y orl~
University conducted the survey. This J-Ienring Examiner does not
agree with such an interpretation. The hl'st sentence. of the ne\y:;-

letter should be read in its entirety. JJ the entire first sentence is

read , it clearly states that HiJJier E:l'ieghhannl , Assocja,te Professor

of .Journalism , New York Unin' rsity, m~(l(' and completed the sur-
vey. The first' part of the first. sentence' "KYli completes 9-months

survey of automotive export Hchertising" is find should be consid-

ered flS fln introductory or so-called " ll'flclhne 10 the first paragraph
of the newsletter. A reading of the first sentence clearly states that
the survey was made. by Professor KrieghlJil1lm. It is found there-
fore , that the use by respondent ~1I-IICorp. oJ the words "?\,Yl;

completes 9-months survey of automotin' export advertising" in the

first line of the ne\ysletter (CX-3A) does not establish the alleg~-

t.ion of the complaint thnt respondent MHICorp. represented that
New York University conducted the. survey.

10. CX-2 is a promotional piece in the form of a, one-page memo-

randum dated August 20, 1D5G , from Hussdl F. Anderson , publisher

of The American ,Automobile," ,,-hich accOml)aniec1 the third dis-

tribution of Professor Krieghbaum s booldet (CX-l). This lnemo-

ranclum (CX-2), in the hanchn'iting of ~Ir. .Anderson , was placed

in all envelope along \\"itll CX- l an(1 mailC'(1 to the same 200 

300 persons and firms which were on the promotional list 01' " The

American Automobile~' and to whom the first. two Hwilings of CX-
had been sent on tT 111y 19 and August 3, 1 D5(-i , respectively. This
covering memorandum CX- , in the hanchn'iting of 1\11'. Anderson



McGRAW-HILL PUBLISHING CO. , INC. , ET AL. 1159

1152 FiI)dings

eonsists of a single page on the stationery of "The American Auto-
mobile Office of the Publisher, dated August 20, 1956, and 
addressed to "Dear Sir . Reproduced and imprinted in the mid-
dle of the page of the memorandum is a part of a ne\"\spaper article
eontaining the headline "NYU COl\IPLETES l\1AJOR SURVEY
OF AUTO EXPORT ADVERTISING". Immediately under the
headline just quoted , and in l\lr. Anderson s handwriting, is the
explanatory statement that the survey had just been completed by
Hillier Krieghbaum , Associate Professor of New Yor1\: University,
and that the survey was financed by "l\lcGraw-Hill." The wording
of the memorandum , CX- , cans the addressee s attention to the

survey (eX-I), a. copy of which was enclosed with the memoran-
dum. Counsel supporting the complaint contends that the head-
line "NYU CO~IPLETES l\1AJOR SURVEY OF AUTO EX-
PORT ADVERTISING:' reproduced in the memorandum consti-
tutes a representation by respondent l\1I-IICorp. that the survey
was conducted by New York University. Such an interpretation
is strained and stilted. Although the headline is a misstatement of
fact , the headline should not be considered alone, isolated from the
eopy immediately below the headline. Certainly no advertising
agency or department would be misled and purchase advertising
on the strength of this headline. I-Ie would read and inquire fur-
ther. ",Vhen the memorandum (CX-2) is read in its entirety ,it is
elear that the memorandum states that the survey had been made
by Professor Krieghbaum , not by New YOI'1\: University. Professor
Krieghbaum s survey report (CX-1) accompanied the memorandum
(CX-2). Any person reading the memorandum would immediately
see that the survey '"\as conducted by Professor Krieghbaum , and

especialJy advertising agencies and departments. These were the
only persons who received the memorandum. The exhibits com-
plained about were not distributed to the general public. CX-
CX- , and CX-3A y,ere only distributed to prospective purchasers
of advertising space in "The American Automobile :' a discriminat-
ing and skeptical audienee. This audience consisted of advertising
agencies and advertising departments of companies exporting auto-
motive products. Each person or firm which received the two pro-
motional pieces complained about.: (CX-2 and CX-3A), also re-
ceived eX- , which also clearly stated that Professor Krieghbaum
was the author of the survey. Furthermore, any person reading
the promotional pieces complained about (CX-2 and CX-3A)
would , before placing any advertising on the mere strength of the
copy complained about in the two promotional pieces (CX-2 and
CX-3A), read and examine the survey itseH (CX-1). By reading
CX- , it would also be apparent thflt Professor Krieghbaum con-
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ducted the survey, not New York University. A preponderance of
the evidence clearly shows that the two promotional pieces com-
plained about , CX-2 and when read and considered in their
entirety, do not represent nor convey the impression , nor were they
intended by respondent l\IHICorp. to represent or eOl1vey the im-
pression , that New York University conducted the survey. Fur-
thermore, neither CX- , CX- , nor CX-3A is likely to represent
or eonvey the impression that New York University conducted the
survey, rather than Professor Krieghbaum. It is found, there-
fore , that the use by the, respondent l\ll-IICorp. of the booklet CX-
the printed survey by Professor Krieghbaum, the memoranchlln
(CX-2), as well as the newsletter (CX-3A), do not establish the
allegation of the complaint that l\1 l-I I Corp. represented that the
survey had been conducted by New York University.

11. The second charge of the eomplaint is directed toward the
respondent l\1l-IPCo. This charge , set out in Paragraph Six of the
eomplaint , is that the respondent l\II-IPCo. published and dissemi-
nated a survey chart (CX-5) representing that the c.omparative
percentages on said chart. indicated current trade c.overage or reader
interest as between l\fl-IPCo s magazine "Electric.al l\ierchandising
and a competing magazine , whereas "such ren.c1ership coverage claims
were not based on a recent or current survey but, ,yere based on a
survey more than three years oldt thus tending to deceive the
purchasing public and unfairly diverting business to respondent
from its competitors.

12. As an aid in promoting the sale of advertising space in its
magazine "Eleetrical :Merchandising , respondent. J\lIIPCo., in 1951
employed Crossley, Inc. , Prineeton , New tTersey, a firm specializing
in l\larketing and Opinion Analysis, to make a consolidated radio
and television reader prefere,nce survey of dealers on the customer
lists of television mflnufaeturers. It "-as originaJJy intended that
ten television manufacturers partieipa te in the survey but , as finaJIy
eonstituted, seven manufaeturers took part. The purpose of the
survey "' as to obtain for each manufacturer s advertising depart-

ment and agency the trade publicatiOll pre:ference of its own deal-
ers plus those oJ a sizeable segment of the industr~r s retail outlets.

Seven telo\'ision manufactllrers AdmiraL Arving, Bendix , l\fotorola
Pl1ileo

, ~~.

;tewnl'(- ,V~11'neI' , and Zenith agreed to participate and send
postearc1 questionnaires to 2 500 radio ftne1 appliance. dealers on
their customer lists. The respondent l\IHPCo. supplied the post-
cards for Crossle-is use in the. survey. These postcards eontained
b\' o questions for the dealers to ftnswer and instructed each dealer
to answer the byo questions on the postcard and return 10 the par-
ticipating manufacturer. The. questions "'ere: 1. ",Yhich trade
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publieations do you read regularly~" and 2

, "

'Vhich one do you

find most useful in your business ~" The postcard questionnaires
were addressed and mailed in the fall of 1951 by each manufacturer
to its own dealers. 1 986 usable replies were received to the ques-

tions propounded in the postcard questionnaires. The returns were
addressed to and received by the respective participating manufae-
turer who tabulated them. The individual returns ,,-ere then deliv-
ered by each manufaeturer to Crossley, Inc. Crossley then elimi-
nated any duplications and made a composite tabulation and report
of its findings from the survey. Its report and findings were deliv-
ered to "Eleetrical l\1erchandising" on or about .J une 11, 1952.

Crossley, Inc. retained possession of the postcard replies and they
'v ere never delivered to the respondent :MHPCo. In August, 1952
the respondent printed the results of the Crossley survey in book-
let form (CX-6). The booklet (CX-6) describes the manner in
which the survey was conducted , i. , by sending a postcard ques-
tionnaire to specified persons, and lists the names of the eompanies
participating in the survey, a specimen of the posteard question-
naires which ,,-ere used and the results of the survey as certified by
Crossley, Inc. (CX-6). The survey booklet (CX-G) shows on its
face that the results of the survey were transmitted to "Electrieal
Merchandising" on June 11 , 1952.

13. Thereafter, but prior to 1\1areh , 1954 , a television manufacturer
inquired of an "Electric.al 1\Ierchandising" salesman for information
on duplication , i. , the extent to which the same reader ma,y sub-
scribe to and read two difl'erent magazines. (Advertisers are neces-
sarily interested in duplication for the reason that , where duplieation
of readership of two or more magazines exists , a,n advertiser in each
magazine has increased his costs without increasing his audience

coverage). 'Vhen the " Electrical :Merchandising" sa,lesman notified
his supETior of this inquiry, the respondent l\II-IPCo. requested such
duplication figures from Crossley, Inc. , since Crossley had possession
of the posteanl responses ,,-hich contained this information.
MJ-IPCo. requested the duplication figures as between respondents
Electrical ::\ierchandising" and "Television R,etailing.

" ("

Television
Retailing" ,vas formerly knO\"\'n as "Electrical Hetailing,

" "

Radio
Reta,iling," and "Iladio- TV Retai1ing, published by Caldwell-
Cle1Tlents, Inc. "Television R,etai1ing," a monthly magazine with
controlled" circulation , bec.ame 1\:no,,- as "l\Iart" as of the Sep-

tember, J 953 issue. By "eontrolled" eirculation is meant that the
magazine was delivered free to persons in the industry who asked
for it as contrasted to a magazine with a paid circulation).

14. Crossley, Inc. obtained the duplication figures from the re-
sponses to Question No. 1 in the Crossley survey, to-wit: " 'Vhich
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trade publications do you read regularly?" The duplication figures
were obtained in the following manner: To ascertain the number
of persons ,,-ho read "Eleetrieal l\Ierchandising" only, as between
Electrical :Merchandising~' and "Television Hetailing (Mart),

Crossley counted the number of persons who had stated in their re-
ply to Question No. 1 that they read "Electrical :Jlerchandising" and
did not say that they read "Television Hetailing (:;\rart)." To ascer-
tain the number of persons who read "Television Hetailing (l\lart)"
only, as between the h,o publications , Crossley counted the number of
persons who stated that they read "Television Retailing (l\1art) "
and did not say that they read "Electrical l\lerchandising." To as-
certain hen, many persons read both publications , Crossley counted
the Jl1llnber of persons ,,-ho said that they read both "Television
Retailing C~Iart)" and "Electrical :i\Ierchandising.

15. After ~II-IPCo. received the duplication figures from Crossley,
Inc. , ?\IHPCo. prepared a chart "hich compared the readership cov-
erage of " Electrical :Jlerchandising ,vith "Television Hetailing
:l\Iart)." The chart ,vas preparedl1pon the basis of the duplication
figures furnished by Crossley, Inc. The respondent l\II-IPCo. printed
the chart. in l\larch , 1954. It is this chart (CX-5) which forms the
basis of the seeond charge complained about whieh is contained in
Paragraph Six of the complaint. This chart (CX-5) compared
Electrical J\:ferchandising" with the competing publication "Tele-

vision Betailing (:L\Iart)" and stated that:
::! (lilt of 0 (GG,O70) Head Electrical 1\lerchandising.
1 Ollt of ~ (:\1.7%) He.~Hl El~~etrjcal ~\Ierc:hnndising only.
H~' adding ?dart (Successor to TV Hetailing) to Electrical l\lerchnndising

you increase your. . .
. . . A nclience by i~8%,
. , , Costs S~%.
* From 7 Company St1Hly SUIWr,ise(1 nnd tnbnIatecl by Crossley Inc. Hates

from .January ~(; , 1954 SHDS (l~ Time B&W Page).

. Three hundred copies of this chart (CX. 5) ,yere printed by

l\II-IPCo. in :.\larch , 19:)~ Copies of this chart. ,yere distributed by
1\IHPCo. to its salesmen for inclusion in their sales kits for future
u~('. in the en:nt questions of duplication should ~rise in the course

of tlH:'i1' salt' s pnlsentntions in selling advertising space in "Elec-
tTi('~d :. r p1'chn ll(lisin Hesponde.nCs salesmen used CX-5 from
l\larc11, H)54 llEtill\oyemll('r , H);)3~ ,yhen ex- ;') ,,"as ,yithc1rawn from
responc1cnCs saleslnen and its use discontinued. No general mailing
and distribution was made of the. chart. OccasionaJJy a copy 
the chart "\Tas leH ,yith a prospect. ,Yhen the chart (CX-5) was
printed in ~Iarch , ID5.:J., 200 additional copies of the Crossley survey
(CX-G) were also printed. (' opies of the Crossley survey (CX-
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were also carried by salesmen in their kits. The ehart (CX-5) does
not state on its faee the date when it was prepared nor the date
when the Crossley Survey (CX-G) was prepared. lIowever, CX-
states that it is based on the Crossley Survey (CX-G) and the
Crossley Survey (CX-G) states that the survey was completed and
the results delivered to :MI-IPCo. on June 11 1D52.

17. The phrase "Hates from t anuary 2G, 1954 SHDS (12 Time
B&~ ,y Page)" at the bottom of CX-5 is a reference to the date of
the publication "Standard R,ate and Data Service :' a directory
setting forth ach-ertising rates, distribution , etc. , of magazines and
newspapers. This publieation is almost c.onstantly used in advertis-
ing c.ircles and is eommonly referred to as the advertising man
Bible. There is no reasonable probability that an advertising

space buyer 'Toulc1 consider the reference above quoted as being the
elate of the Crossley Survey, as eontended by Counsel supporting the
eomplaint. Advertising men were the only persons who were ex-
posed to CX-5 and CX-G. Any buyer or prospective buyer of
advertising space who may have examined CX-5 would naturally
examine and study the Crossley Survey (CX-G) in connection with
CX-5 before purchasing space in "Ele,et.rieal 1\lerchandising. lIe

,,-

ould not purchase space on the basis of CX-5 alone. One of the
many contentions of counsel supporting the complaint is that, since
the resuHs of the Crossley Survey were. published in booklet form
in August. 1D52 (CX-G), and CX-5 ,Tas not prepnrec1 and published
until 1954 , the information showing dupliention in CX-5 was not
C1wrent (underscoring mine), whereas, CX- represents that 

was based on current information. CX-5 does not mn1\:e such a repre-
sentation , either directly or by implication. CX-5 does not state on
its face when it was prepared. CX-5 states on its face that the
duplication figures shown in the chart (CX-5) "-ere based on in-
formation obtained :from the Crossley Survey (CX-G) which, to
the knowledge of most advertising agencies and prospecbve space
buyers, was completed and published in 1952. Any ageney or
prospective spRee buyer who did not actually remember the year
when the Crossley Survey (CX-(-)) ,Tas completed and publiely
distributed could and ,Tould examine the survey (CX-G) and flsc.er-

tain the date 'Then it was eompJetec1 and published. Certainly no
buyer of advertising space would purchase space on the strength 
CX-5 alone. :Most assuredly, he ,,-ould refer to CX-G. This is 
because CX-5 states on its face that it is based on CX-G. :Moreover
when do the findings of a survey begun in .Tune , 1951 , and completed
in .June , 1932 , cease to be Cll'iTent? (underscoring mine). The burden

of prooJ rests 'Tith counsel supporting the complaint to establish
the allegabons of the. complaint. CX-5 ",as used by respondent'
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salesmen during the period from l\Iareh, 1954 when CX-5 was
printed , until November, 1955 , when its use was diseontinued. 
the absence of testimony to the contrary, such as testimony that there
was a more recent survey, ete., it cannot be said that the duplica-
tion figures in CX-5 which were obtained from the Crossley Survey
(CX-6), were not current (underscoring mine), or that the persons
who purchased or were likely to purchase advertising spaee in "Elee-
trical l\ferchandising" did so on the strength that CX-5 was based
on a more recent survey than the Crossley Survey (which was com-
pleted in June, 1952). To repeat , CX-5 ,"as not distributed nor
exhibited to the general publie. Its use "-as confined to professional

advertisers who are experieneed in evaluating survey charts and
promotional advertising material. None of the media buyers who
testified at the hearing stated that they w'ere misled as to the date
of CX-5 nor as to the date when the duplication figures underlying
CX-5 were obtained. Accordingly, it is found that no space buyer
was deceived or likely to be deeeived by CX-5 as eharged in the
complaint. It is further found , from a preponderance. of the evi-
dence, that surveys playa minute part in the eyes of a media buyer
in helping him to deeide whether to purchase advertising space in a
particular magazine. From the evidence , it is found that a media
buyer would not purchase advertising space in "Electrieal l\1e1'-
chandising" on the strength of CX-5 alone , without an examination
of CX- , the Crossley Survey itself.

18. Counsel supporting the complaint ach-nnces lnany additional
reasons why CX-5 and CX-G are false and deceptive. Each of
these contentions will not be discussed in detail. Some of these
contentions are the following: CX-6 "'as not a Crossley survey', but
was actually a l\IcGraw- l-ljD survey; :MI-IPCo. singled out "Tele-
vision Hetailing-l\larC for special treatment and prepared CX-5 for
the purpose of damaging "Television Retailing-l\lart" financially,
eausing it to lose advertising revenue and putting it out of business;
and that "Television Hetailing:~ was not succeeded by "l\fart " as

represented by CX-5. These contentions are not. supported by the
evidence. The Crossley Survey (C:X-6) ,vas conducted by Crossley,
Inc. , not by the respondent ~1I-IPCo. The cireumstance that the
manufacturers participated in the survey to the extent of mailing
out the postcard questionna.ires and receiving the replies did not
make it any less a Crossley, Inc. survey. After the television manu-
facturers received the replies to the questionnaires and delivered
them to Crossley, Inc. , Crossley, Inc. tabulated the returns and is-
sued its report. and findings (CX-6). The survey is properly char-
acterized as a Crossley, Inc. survey.
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19. With respect to the contention that respondent singled out
Television Hetailing-l\1art" for speeial treatment by preparing

CX- , the evidence establishes the eontrary. At the time respondent

requested Crossley Inc. to furnish it with the readership duplication
figures as bet,yeen "Eleetrical :l\Ierchandising" and "Television Re-

tailing- :Mart " respondent also requested the duplication figures as

between respondent's magazine "Electrical :Merchandising" and two
other top eompeting magazines, "Retailing Daily" and "Electrical
Dealer.~' I, rom these figures , respondent prepared RX-10 and
RX-11 which compared the readership coverage between "Electrical
~lerehandising" and "Retailing Daily" and "Electrical Dealer " re-

speet.ively. Thus, it cannot be said that respondent singled out
Television Retailing-:Mart" for special treatment.
20. ,Vith respect to the contention that CX-5 caused "Television

Retailing-l\lart" to lose advertising revenues, the evidence shows
that, beginning in September, 1953, after "Television Retailing
had been succeeded by " :Mart " the number of pages of display ad-
vertising in ":Mart" dropped considerably and continued at that
approximate level until 195G. For the first six months of 1956 , the
advertising revenues increased by approximately 9% while the adver-
tising revenues of "Eleet.rieal l\lerchandising" deereased. In this
connection , it is significant to note that CX-5 "as not printed until
l\farch , 195~1 , six months after the ach-ertising revenues of "l\lart"
had begun to drop with the first issue of "~fart" in September , 1953.
Certainly, this diminution of advertising revenue which began in
September, 1953 , cannot be attributed to CX- , since it was not
printec1until ::\Iarch , 1954.

21. ~I 1'. :Maurice Clements , former president of Calchyell-Clements
Inc., publisher of "Television Hetailing- ::\lart ,yas the principal
witness who testified in support of the allegations of the eomplaint
especiaJJy with respect to the second charge , contained in Paragraph
Six of the complaint. ::\11'. Clements attended each session of the
hearing at which oral testimony ,"as reeeiyed. In addition , an at-
torney for ?dr. Clements attended each session of the hearing. This
attorney sat at the side of counsel supporting the eomplaint at the
counsel table , conferred ". i t h counsel supporting the complaint dur-
ing the interrogat ion of witnesses at the hearing nnd handed written
notes to counsel supporting the comphint during his interrogation
of witnesses. The eyidence also shm,s that Mr. Clements ' attorney
supplied counsel supporting the comphint with some of the exhibits

ofI'e1'ec1 in evidence by COUJ1se 1 supporting the complaint. These facts
as well as the actions and c1eJneanor of ~1r. Clements during his
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attendance at sessions of the hearing and while testifying as a wit-
ness , observed by the Hearing Examiner demonstrate l\1r. Clements
animosity to\\-ard the respondents and his personal interest in the
outcome of this proceeding. For these reasons, the :Hearing Ex-
aminer does not accord the testimony of l\Ir. Clements the same
weight and credibility it might otherwise receive.

22. Some of the other contentions urged b~7 counsel supporting the

eomplaint are: that respondent used CX-5 in a surreptitious man-
ner; respondents are so huge that they can not only break a maga-
zine, but break achertising agencies by boycotting them; and that
respondent is a giant and it is just as right to issue a cease and
desist order against respondents as it is against the "small ones.
The evidence does not establish the contention that respondent used
CX-5 in a surreptitious manner. The relative size of respondents
has no relationship to the. determination of whether a cease and

desist order should be issued. Such an order should issue only upon
the basis of evidence shmying clec.eption 01' a capaeity to deeeive
in responclents~ ache.rtising. ,Yhen each and all of respondents
achertising piecps comp1ainpcl of as lwinf! false and deeeptive are
c011sic1ered , especially in yip,,' of the limited , sophisticated , and ex-

pprieneed audience to ,yhom they "-ere directed find exposed , it can-
not be. said , under a reasonable and fail' interpretation of the evi-

dence, that responc1ents~ ach-ertising is false and deceptive as al-

legcc1. This hearing examiner has carej'u11y considered the testimony
of eflch of tlu; witnesses ,yho were ofl'erecl in support of the eom-
plaint , as ,ye11 as the. documentary evidence find pleadings, in the
record. l.;pon the bflsjs of the entire record , he is unable to make a
finding that respondents' advertising is false and deceptive as al-
leged. Such a finding can and sho111d only be made upon a record
of dear and convincing evidence. Such a record has not been made
hen' . This is not to s11ggest or infer any lack of expertise or abiJity
OIl the part of counsel supporting the complaint. Counsel has
prosecuted the case ,,-ith z('a1 and vigor. I-Iowever, sufficient evi-

dence to support the ~111egnt1ons of deception is lacking and it cannot
be created by counsel supporting he complaint , hcnycver diligent
and industrious he may he.

23. Ihl1'ing the, hearings , in a(lclition to offering evidence in sup-
port of the, flllega tions of 1 he. complaint ~ cOllJlsel for the Commission

also ofl'ered evidence against l'esponc1ents~ motion to dismiss the
complaint. The motion to dismiss was based , among other things
on the grounds of ab,mc1onment and discontinuance of the practices
complained about , prior to issnance of tlH' cOInplaint. Counsel sup-
porting the complaint argues that respondents are in a poor position



McGRAW-HILL prBLISHI?\G CO. : IXC. , ET AL. 1167

1152 Findings

to request dismissa.1 of the complaint after they "~ere given an oppor-
tunity, prior to the filing of the complaint , to enter into a stipula-
tion agreement with the Commissioner to cease and desist from
engaging in the practices complained about. In reply, re,spondents
state that they refused to enter into such stipulation agreement for
the reason that they (hd not eonsider such practices unlawful. The
fact that respondents declined to execute the stipulation agreement
does not prejudice their right to move for dismissal of the complaint.
R.espondent.s~ motion to dismiss is bottomed on the. doctrine an-
nounced and followed by the Commission in lV??d?"oot OO?npany, In~.
(D. 5928), A?' gus Oa77'LBraS, Inc. (D. 6199), Bell d: J-Jo'weZl 00. (D.
6729), and Ward Baking OO?npan, (D. 6833), where , if it is found
that unusual cireumstances exist and the practices complained about
have been voluntarily diseontinued by the respondents , the Commis-
sion may dismiss the complaint on the theory that the purpose of
the complaint has been accomplished. In their motion to dismiss in
the present case , respondents urged that the acts complained of are
not in faet actionable and at worst are isolated , insubstantial in-
stances of human oversight ,yhic.h have long since ceased; that the
yiolntioll charged against ~n-IPCo. was discontinued in November
195;'), more than t\yO years prior to issuance of the complaint on
December 5 , 1957 , and the violation charged against l\II-IICorp. was
discontinued in August , 1956 , more than one year prior to issuanee
or the complaint. Hespondents certify that the practices complained
bout wi)1 not be repeated in the future.

24. As bcaring on the question of discontinuance. of the practices
complained about , counsel for the Commission claims that CX-
supports his eontention that respondents have not discontinued the

practices complained n bout. as they state in heir motion to dismiss.
(It. should be kept in mind that the first charge in the complaint
alJeges that the promotion pieces CX-2 and CX-3A. distributed by
respondent ~lI-IICorp. in eonne.c.tion ",ith the Krieghbaum Survey,
CX- , are false and deceptive). CX-27 is an advertisement whieh
appeared in the AugnsL 1951 issue of "Electrical l\lerchandising.
The fH1"vl'rtisement (CX- 27) referred to "Electrical l\lerchandising
a~ "The Best SelJer~' and states that "Electrical :;\Ierchandising" was
bought by more people. in the a.ppliance.-radio- TV industry than any
other trade publication in the field. The achertisement further states
that an analysis of surveys of leading appJiance-rac1io-TV dealers
f leading manufacturers shows that "Electrical :Merchandising

rates number one among other publications in the field. The name, of
the competing pubJic.ations are not shcnyn but are listed as publi-
cations " " "B

" " " "

D," and " It is the contention of coun-
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sel supporting the complaint that this advertisement is deceptive
and is evidenee tending to show that respondent had not diseontinued
the false and deeeptive advertising eomplained about. The false
and deceptive advertising eomplained about (CX-2 and CX-3A)
were mailed by respondent in August, 1956. CX-27 appeared in the
August , 1951 issue of "Electrical :Merchandising," five years prior to
respondents : use of CX-2 and CX-3A. An advertisement (CX-27)
which appeared in 1951 is not appropriate evidence to show con-
t'in1wnce (underscoring mine) of a praetice IV hich occurred in 1956.
Only deceptive advertisements whieh respondent may have pub-
lished and distributed subsequent to (CX-2 and CX-3A) are com-

petent evidence to shmv that respondent ,vas continuing to publish
and distribute deceptive advertisements. (The complaint does not
charge that CX-27 is false and deceptive. CX-27 was furnished to
counsel supporting the eomplaint by counsel for 1\11'. Clements and
was offered by Commission counsel as evidence to show that re-
spondent had not (as of the date of respondents : motion to dismiss)
diseontinued the practices complained about. The evidence offered
by counsel supporting the eomplaint does not show CX-27 to be

false and deceptive. '\Vhen CX- 27 appeared in the Angl1st~ 1951
issue of "Electrical ~Jerchandising," there were approximately one
half dozen recent surveys which indicated that "Electrical :Mer-
chandising" ranked first in the appliance,-radio-TV industry trade.
The format. of the achertisement "The Best Seller" (CX-27) was
modeled after an illustration which appeared in the book review
section of the "Ne,,- York Times.

:: 

The illustration listed the popu-
larity of certain books. This advertisement (CX-27) appeared only
one time , in the )1..Ugust , 1D5l issue of " Electrical ~Ierchandising.

25. CX- , a survey conducted by Erdos and ~IOl'gan among
appliance-TV dealers dated February, 1D58 is another survey used
by "Electrieal :\1 erchandising" and which counsel supporting the
eomplaint alleges to be f'alse and misleading. As to this survey, the
evidence sho"-s that , in 1957 , the respondent )IHPCo. employed the
firm of Erdos and Morgan , specialists in marketing and research
to conduct a survey among a ppliance- TV dealers. Six of the, lead-
ing manufacturers of radio : television receivers and electrical ap-
pliances ,vere eaeh asked to supply Erdos and :Morgan ,,-it h the
names of a random sample of a pproximai ely 1 200 retailers of their
products across the country. The manufacturers ,,-ho parbcipated
were HCA , '\V11i1'1pool , Kelvinator , '\Vestinghollse , Admiral , l-Ioover
and General Electric. Bet,ve€n the 18th and 23d of Noyember
1 DB/ , Erdos and Morgan sent a letter, questionnaire and stamped
reply envelope to approximately 6 000 of their dealers asking them
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which applinnee TV trade publication they found most useful in
sales-making ideas and whieh they found most useful for the ad-
vertisements eontained in it. Erdos and :l\1organ received the replies
from dealers, tabulated them and prepared a survey report dated
February, 1958. The report showed that "Electrical l\.ferchandis-
ing

~~ 

",as named by more retailers than any other magazine in reply
to the two questions asked. ":l\1art" ",hieh had been sold by Cald-
welI-Clements, Inc. in 1056 , ranked second. The Erdos and l\10rgan
survey was printed in a four-page booklet CX- , dated February,
1058. The booklet (CX-26) listed the names of the. companies which
participated in the survey, the methods used , the resu1ts obtained

and reproductions of the questions asked in the questionnaires. The
survey (CX-26) was mailed to the entire promotional list of "Elec-
trieal lUerchandising " of approximately 800 fll1c1 copies were also
supplied to salesmen and all branch oiliees of l'Pspondent. The sur-
vey was conducted by Erdos and l\lorgan in accordance with
standard prnctices of marketing and research organizations and the
survey report issued by Erdos and l\lorgan was true and correct
to the best of their knowledge and belief. On i'fny 2G , 1058, re-

spondent :;\II-IPCo. placed an advertisement in "Advert ising Age
which stated , among other things: "Hesearchers Erdos nnd :Morgan
merely confirmed what appliance Pros have long knmyn: more
dealers ehoose 'Electrical l\lerchanc1ising ' for ' sales-mnking ideas
Lmd for ' usefulness of advertisements ' than choosp the next two pub-
lications combined" (CX-25).

26. In September or October, 1057 , Buttenheim Publishing Com-
pany, the publisher of " l\1:art " purchased "Electrical Dealer.
deeichng how to report the results of the Erdos and :Morgan survey
in .view of this occurrence and in view of the fad that "Retailing
Daily" had changed its name to "Home Furnishings Daily" on
April 1 , 1957, representatives of respondent l\1HPCo. conferred
with Dr. Erdos and l\1r. l\lorgan as to ho\y the listing should 
made in the survey as a result of these developments. "Electrical
Dealer" and "l\lart" had been separate publications for years and
since the Erdos and l\10rgan Survey sought information eoncerning
readership interest over a period of time prior to November, 1957
it did not appear appropriate to combine the responses with refer-
€nce to the two magazines. Space buyers "ere familiar with the
facts concerning the two publications.

27. \Vhen Butte.nheim acquired "Electric.al Dealer " it did not
retain any of the personnel of "Electrical Dealer. After acquisi-
tion , the Jormat of ":Mart" remained the same and its circulation
remained much the. same. Counsel supporting the complaint con-
tends that the Erdos and :Morgan Survey (CX-2G) is false and

640!Jli8-G:::- 7c,
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misleading beeause the replies to the questionnaires which listed
":Mart" as the trade publication found most useful should have also
included the replies which listed "Electrical Dealer" as the most
useful beeause at the time the questionnaires were mailed out, in
November, 1957, Buttenheim Publishing Company, the then pub-
lisher of "l\Iart" magazine had also purchased "Electrical Dealer
which was a eompeting magazine. Counsel supporting the eomplaint
further argues that , since the publisher of "~Iart" also owned "Elec-
trica 1 Dealer" in February, 1958 , when the Erdos and l\Iorgan
Survey was completed and publicly distributed , the replies should
haye been combined beeause at the time the Erdos and l\lorgan
Suryey was completed the publisher of "1\1ar(' also owned "Elec-
trical Dealer. Such a line of reasoning does not logically follow.
The questionnaires, as stated above

, ",,'

ere inquiries to dealers as to

which publications they (the dealers) had found most useful in
their business. The questionnaires were mailed during the month
of K oyember, 1957. Necessarily, the inquiry concerned publications
which the dealer had used and "as familiar with prior to 1957 , at
which time ":Marf' and " Electrical Dealer" were separate publica-
tions.

28. Counsel further argues that. the Erdos and l\lorgan Survey is
deceptive because it consolidates and combines the replies from
dealers "ho listed the publications " I-Iome Furnishings Daily" and

etailingDai1y " as being most. useful in their business. This is of
no real significance and is explained by the fact that " I-Tome Furn-
ishings Daily" and "I\etailing Daily" is one and the same publica-
tion. Only a change in name. On or about April 1 , 1957 , the name
of the publication "Retailing Dai1y" "as changed to " I-Iome Furnish-
ings Daily. Possibly, some of the dealers who listed the name
Retailing Daily" in their reply to the questionnaire were not

aware that the name of the publication "Retailing Daily" had been
changed to " I-Iome Furnishings Daily.

29. On the other hand , there is in evidence a promotional piece

(RX. 12), dated :1\1ay 5 , 1958 , signed by :Mr. Echvard George Allen
publisher of ":Mart" magazine., which "as distributed to the trade.
In this piece (RX-12), )11'. ADen praised the Erdos and J\lorgan
Surycy and commended "Eleetrical l\Ie.rchandising" for sponsoring
the study. RX-12 further stated that, the publisher of " :Mart"
magazine "as proud of the fact that , in the Erdos and l\Iorgan
Survey, "~Jart" magazine shmyecl up a strong seeond to "E1e.ctrical

:Merchanclising" in dealer preferenee. Accordingly, it is found that
the contentions of counsel supporting the complaint with respect to

respondents ' motion to dismiss haye not been sustained.
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CONCLUSIONS

Since evidence has been received on the entire case and it has been

found that the allegations of the eomplaint have not been estab-

lished by a preponderance of the evidence that respondents prepared

and distributed false and deeeptive advertisements, the complaint

should , therefore, be dismissed.

ORDER

I t is onle'l' That the complaint be , and it hereby is , dismissed.
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A nine months ' case study of the methods and practices of the largest

companies engaged in automotive exporting has just been completed by Hillier

Krieghbaum , Associate Professor of Journalism , New York University.

Purpose of the survey, which also included media preferences research in

44 countries , was to evaluate media channels available to firms engaged in

selling autolloti ve products abroad and the methods and practices of these

companies in placing their advertising.

The study , in the words of the preface

, "

waa undertaken to make an

analysis of a cross-section of export advertising. The auto~otive industry

was selected because this field has ranged from six to ten per cent of all

export advertising during re~ent years snd because it includes easily identi-

fiable products.

Fifty-one firms , which represented a sizable portion , if not the majority,

of automotive export advertising billings , cooperated in the study. They

supplied information on their methods and practices as they related to defining

their advertising objectives , how they planned their budgets , how they assessed

publishing practices and circulation methods , and how they ranked magazines as

to their effectiveness,

The companies participating in the case study also supplied names and

addresses of their overseas distributors , jobbers or other outlets , in 44

countries and this group in turn was surveyed to determine how overseas readers

evaluated med ia channels be ing employed by automotive exporters and the ir adver-

tieing agencies.

Copies of the booklet , summarizing the results , can be obtained from Hillier

Krieghbstim , Associate Professor of Journalism , Communication Arts Group, New York

University, Washington Square , New York 3, N.
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