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1. The Complaint

The eomplaint herein was issued February 5 , 1959 , charging the
Respondents with ha,.ing violated S5 of the Federal Trade Com-
mission Act by .inducing and c.oercing various of their suppliers
including publishers of magazines, pocket books and comic books

to make payments or grant alJowanccs to Respondents in connection
with the display and sale of such publications on I espondents ' news-
stands , when Respondents knew , or should have known , that such

payments were not being offered or made available on proportion-
ally equal terms to all customers of such suppliers who were in
competition with Respondents. The complaint further alleges that

Respondents knew, or should have known , that their suppliers ' failure
to make such payments equally available to all their competing cus-
lomers was a violation by such suppliers of S2( d) of the Clayton Act.

The relevant provisions of those two Acts are as follows:

The Federal Trade Oommissum Act:
SEC. ;)(a) (1) Unfair methods of competition in commerce,

dedared unlawfu1.

* * * 

are hereby

The Olayton Act:
SEC. 2(l1) That it shall be unlawful for any person engaged in commerce
to pa:v or contract for the payment of anything of value to or for the benefit of
a cnstomer of such person in the course of such commerce as compensation or
in consideration for any services or facilties furnished by or through such
customer in connection with the processing, handling, sale, or offering for sale
of any prodnct.s or commodities manufactured , sold , or offered for sale by such
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person , unless such payment or consideration is available on proportionally
equal terms to all other customers competing in the distribution of such

products or commodities.

The complaint further charges that Respondents also attempted

to induce and coerce certain manufacturers of cigars, which were sold
hy the Respondents, into paying similar unlawful allowances to the
Respondents , in violation of 5 of the Federal Trade Commission Act.

The complaint concludes that the cffect of Respondents ' acts and
practices has been to increase their power and ability to induce and
coerce their publishers and suppliers to make unlawful allowances
and also to lessen substantially the ability of news-stand operators

throughout the country to compete with Respondents.

2. The Answer

Respondents entered a general denial of thc charges alleged in the
Commission s complaint , and in their amended answer listed several
affrmativc defenses. Particularly, Respondents asserted that the
several publishers referred to in the complaint herein, and distribu-
tors and others unknown to the Respondents , have been and still are
engaged in unlawful contracts and conspiracies to fix and maintain
uniform, non-eompetitive prices for the publications of each pub-
lishcr. Respondents further asserted that thc payments received
by thcm from publishers were not in violation of 5 of the Federal
Trade Commission Act, but were obtained in an cffort to defend
against and defeat the unlawful conspiracy of the publishers and

their distributors. Respondents also contended that such payments
rlid not constitute discriminatory prefcrences to Respondents, as

against other retail news stand dealers in magazines, pocket books
comic books and similar articles , but, to the contrary, created lawful
rights in Respondents ' competitors to obtain equivalent or greater
relief from the oppression of the several conspirators.

3. Ruling on Proposed Findings

Consideration has been given to the entire record herein , includ-
ing particularly the proposed findings as to the facts and proposed
conclusions submitted by counsel. Each proposed finding as to the

facts and each proposed conc1usion which has been accepted has

been, in substance , incorporated into this initial decision. All pro-
posed findings and conclusions not so incorporated herein are hereby
rcjected.

4. Identity and Organization of Respondent American X ews
The Respondent first named in the caption hereof, The American

News Company, erroneously designated in the complaint as Ameri-
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can XC'YS Company and hcreinafteT l'f'fel'J'ed to as Respondent
American K e, , is a corporation organized and doing business under
the. laws of the State of Dehnnlre, ,yith its principal offce and p1a,

of business located at 131 Varick Stre('t Xcw York 13 , Xe,w York.
Prior to Augnst- 1 , 1057 , it operated a wholesale periodieal c1iY1sion
throngh '1'hich it distributed I1Mgazines , pa perback and comic books
to ,-arir)ls retail outlets located thl'oughont- the rllited Stfltes rUle1

Canacl,l. During that time it also seITed n the exclusive distributor
of such publications to the ne,ys-stands operated by Hespondcnt 'rhe
Union Xe.'yS Company. In 1057 , however, Respondent American
?\e."\ys discontinued the phase of its business just desc.ribed and since
then it has limited itself to the operation of 27 wholesale distrilm-
tioB branches , through which it seDs hardcover books and stationery
to schools, libraries , institutions a.nd booksellers locflted thronghout
the United States. It also distributes hardcover books to various ne"\\s-
i-tnncls opc.ratecl by H.espondent The 1 llion Xe"\\s Company.

Identity and Organization of Respondent

The 1;nion Xews Company

The seC'ond I espolldent , The Cnion Xews Company hereinafter
refeITecl to as Respondent rnion Xews, is a corporation orgllnized
fl1d doing business under the laws of the Stflte of ew York , "\\i1h

its prilleipaJ offce and p1aee of Imsiness at the same location as that
of Respondent American Xe"\ys, of "\Yhic11 it is a ,yhol1y-mYllE,d sub-

sidiary.
Respondent Union Nc,ys is the, largest general retail ne"\ys- stanc1

operator in the United St.ates. In 1D58 it operated approximately
300 eatin:r p1nees , such as restaurants and snack bars , ill :12 states awl
jhe District of Columbia. It also operates more than 1 200 news-

stands , :rift shops book and tobacco shops located throllghont the
conntry. In April of 1958 it operated approximate.ly 930 nc"\s-
stand outlet- , at which it sold newspapers , tobacco proaucts maga-
zines ('anrly and other items , its total sales for that year amounting
to approximately 82;1 94:0 000. Its sales of magllzine.s in that year

,lJlOl11terl to approximately $;\280 000. Respondent Union Xews

0))P1'at(,8 concessions in important rnill'oad , nil'port lms and sub,yay

terminals throl1 2"hollt our nntion. For example. the IJnion Xe."\s

Company operates the nc"\ys-stand COIH'pssiOlIS ill substantially all
of the :Ne,y\ York Central HniJroad Company s stations inc,lllrling
those locntecl at Vtien Syn. ense , Hoclwster fllld Buffalo , Ne,,- York:
Jktroit , ::Tichigan; and Toledo. Ohio. It. operates the lH;"\ys-strmrls
in three of 1he largest railroad stations in the conntr , namely: the
Grand Centra) Station allcl Pe.nnsyh'ania Station in Xe"\y York Cit
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and the LaSal1e Street Station in Chic.ago, Illinois. It also operates
subway concessions in three of our IHlti()n s largest cities , namely,
?I ew York, Boston and Philadelphia.

6. Respondents ' Hclationship to Each Other

As st.ated above, Respondent. rllion Xe,,,:: is the whol1y-owned
subsidiary of Respondent A.merica, ews , and the two corporations
have the. same address. The evidence shows that :Respondent Ameri-
ca, Xews, through its ulrcers , has been and still is able to , and does
direct the polJcies and control the practices of .Respondent Gnion
News. Publishers whose magazines are sold by Respondent Union
Kews often take np, for settleuwnt, with the offcials of Hespondent
American News , disputes involying the distribution of pubJicaJiolls
by the news-stands operated by Respol1cleJlt Cninn News. Both oral
testimony and exhibits show that the parcnt. corporatjon , through its
offcers , forms the policies and directs ihe business aiIairs of the
subsidiary.

It is clear that Respondent l nion e'Ys is a mere agency and
instrumentality of the parent orga.nization , R.espondent American
Xews! and that Respondent American News is fully responsible for
the acts and practices 01 its wholly-owned and controllec1 subsidial''

esponclenl union ?I ews.

7. Respondcnts Chier Competitors

The Respondents ' principitl competitors in the operation of news-
stands located in tTansportation centers throughout the country
incluue ABC ,Fending Corporation; Commuter X ewe Co. Inc.
Faber, Inc. ; and Schermerhorn Cigar Stores, Inc. As of January

1059 ABC Vending Corporation had 37 new -stands; in its fiscal
year ending FeDnml'Y 1 , 1\L")8 , J, aber, Inc. had 3;") news-stands, with
sales of approximately three million dollars; in the calendar year
1958, Schermcrhorll operated If) news-stands, with sa.les of approxi-
mately $950 000; and in ID;"J8 , Commuter Key\s Co. Inc. operated
16 l1mvs-stands , ,"Jtb sales of approximately 420 OOO. In addition
their are many smallel' competitors located in drug stores , hote.ls and
similar places.

8. Interst.ate Commerce

The Ile,," -stancls operated uy Respondent Union News are loeated
throughout the United States and in the District of Columbia. The
indi,, idual news-stands are not. separately incorporated in the various
states or operated as individual organizations. In fact, an of the
news-stands of the Hespondent arc grouped a.ccording to location into
eight divisions. Eaeh division is directed by a supervising manager
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whose principal duty is to oversee the operation of such news-stands
by checking inventory, promoting sales and making a monthly
report to the Respondents ' home offce in New York City.

In addition , the publications and other products purchased by
Respondent Lnion Kews for sale through its news-stands are shipped
to said news-stands by suppliers who are , in many instances , located
in states other than those in which the news-stands are located. In
numerous instances Respondent Union K ews is bined for such pub-

Jications and products at its home offce in Kew York City, by sup-
pJiers thereof who are located elsewhere than in the State of Xew
York. The evidence clearly shows that the purchase and sale of
Respondent' s publications and other products involve the trans-
action of business between persons located in diverse states of the

United States and in the District of Columbia. Accordingly, it must
be concluded that Respondents are , in fact, engaged in commerce , as
commerce" is defined in the Federal Trade Commission Act.

9. Se11er-Customer Relationship

The charges in the complaint that Respondents have coerced their
suppJiers, including the pubJishers of magazines , pocket books and
comic books , into making payments to them in connection with the
sale of such pubJications, which payments Respondents knew or

should have known were not made on proportiona11y equal terms
to Respondents ' competitors , require that we examine carefully the
business relationship between Respondents on the one hand and their
suppJiers and publishers on the other. The evidence shows that the
pubJishers of the various magazines and other pubJieations dis-
tributed to the pubJic by Respondents ' news-stands did not se11 and
deJiver those publications directly to the Respondents, but employed
two intermediaries in the making of such sales and deliveries. First.
each publishing company employed as its agent a national distrib-
utor; and second the national distributor employed a local wholesale

distributor, who delivered tlt publications to Respondents and their
competitors.

One of such national distributors is Select Magazines, Inc. , the
stock of which is owned by six publishers , namely, McCall Corpo-
ration; Popular Science Publication, Inc. ; The Reader s Digest

Association, Inc. ; Meredith Publishing Company; Street & Smith
Publications, Inc. ; and Time, Inc. Other national distributing com-

panies performing similar functions for various publishing com-
panies are the Curtis Circulation Company, Popular Publications
Inc. , and Kable News Company. The contractual arrangements
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between these distributors and the pubJishers they serve provide

in general , as follows:
1. that the national distributor shall make all the necessary

arrangements for the distribution of each publisher s publications;
2. that the national distributor shall sell the publications of each

pubJisher at a price fixed by such publisher;
3. that the national distributor is to reimburse each publisher for

all moneys col1ected in connection \,ith the sale of its publications

less a fee for the distributor s services:

4. that the national distributor may extend credit to \vholesale
distributors , retailers or other customers;

5. that losses suffered by the national distributor from uncollect-
ible debts are borne by the pubJisher;

6. that the national distributor is to ad vise the pubJishers as to the
estimated number of copies of magazines needed for distribution, to

be used a.s a guide by each publisher in determining the number of
copies of their publications to be distributed;

7. that shipping charges on its publications are paid by each pub-
lisher; and

8. that wholesalers and retailers are reimbursed by each publisher
for the return of unsold copies of its publications.

The contracts between t,he national distributors and local wholesale
distributors in various area,s provide , in general , that:

1. the wholesalers shall sell to retailers at prices fixed by the
national distributor;

2. the wholesale distributors shall be limited to specified areas;
3. the wholesale distributors shall distribute the various publica.

tions to retailers on a datespecifiecl by the national distributor;
4. each wholesale distributor shall make periodic check-ups in

accordance with a schedule to be provided by the national distributor;

5. each wholesale distributor shall receive fuJl creelt for unsold
publications returned to the national distributor; and

6. each wholesale distributor shall receive a commission for serv-
ices performed.
Because of the above-described relationship, and particularly

because the publishers retain control of all financial details affecting
the sale of their publications to the Respondents , such as the price
at which publications are to be sold , the terms and conditions of
sale , and the granting of promotional payments and allowances , the
national and local wholesale distributors must be regarded as mere
instrumentalities of the publishers. Accordingly, the sale of maga-
zines, pocket books and comic books to Respondents and other retail
distributors of such publications must be regarded as, in substance
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a sale by said publishers to the Respondents. Becanse of this fact
t.he news-stand dealers , including Respondents, are eustomers of the
publishers within the intent and meaning of 2 (d) of the Clayton
Act.

10. Publishers Coerced by Respondents to Grant AJJo" 'l!ces

The evidence shows that both corporate Respondents, acting
through their offcia,1s , have made demands upon various publishers
for spec.ial payrnents. Respondents call these special payments a
clisplay promotional allowanc.e , and require t.he publishers to make

sueh payments as a eon clition to the continued display and sale of
their publications by Itesponclents on their news-stands. For example
a letter dated Kovernhel' 20, IDo7 , from Time , Inc. to :\11'. Herbert
Frilen, an official of Respondent American News, confirms the
arrangement for the payment of sHch an allowance. This letter, it
should be observed , is addressed to an offcial of the parent eOl'pOnl-

t.ion , R.espondent. American News , rather than to an oflcial of the
subsidiary corporation , 1\esponclent Union News. It states in part as
foJlo\\s:
This wil l'oufirru the agreemellt

Time , Life , Sports Illustrated and
News Company.

made in your offce on November 18th for
Fortune on stands operated by the ('nioH

In a letter dated June 1 , 1956 , :Mr. Grunewald , vice president of
Respemdent L nion mYs Company, wrote to ::1:1' l\iilton Gorbulen
of )foclerIl Photography, stating in part as follows:

:Bffective with the next issues and thereafter , it wil be necessary for us to
receive a sale rebate on the lJasis of 10% of the retail price for all publicatioIl!'
handled 0;0" the rnion Xews Company operations.

nIl'. Gorbulcll re.p1iecl t.o the aforesaid Jetter , in part, as fol101Ys:
I assume that if this new rate is nnacceptable to ns, our magazines would

not be distributed on :-our outlets. In view of this itnation we ha\'e no
recourse lJUt to sa:- yes. In accepting this stiff rebate I helieve it is only fair

t.o expect the best. possible service from the 'Cnion ews Company in the way
of sales flnel disVlays service that heretofore has been far from good.

On l\faTch 1 , ID57 Thir. Grunewald "'"'Tote Popular Publications in
part as foJJows:

'Ye Rfok 1"11t. :'OU admowledge the receipt of this letter (the February 11th
letter) and , not. having heard from yon . we wish to reconfirm the fact that
we wil start biling you at the new promotional allo\vance rebate as stated
in our letter.

By t.he above statements and ot.hers similar thereto , the Respond-
ents hrlve made clear , in unilateral demands upon various publishers.
that snch publishers mllst pay promotional al10wnnces at a rate
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determined , not by them, but by the Respondents. From the evi-
dence in the record "e must conclude that the Respondents have

induced and coerced various publishers of magazines , paperback or
comic books , directly or through the national distributor, to grant
them promotional payments or allowances as compensation or in
consideration for services or facilities furnished by or through
Respondents in connection with the handling, saJe or offering for
sale of publications sold to Respondents by such publishers.

11. Amount of Payments

The record shm,s that during 1957 Hespondents received from
various publishers approximately $700 000 as compensation or in
consideration for promotional displays on their news-stands in con-

nection with the sale of the pnbJications of said publishers, including
the following:

AppTo:rimutelll From
S 34 900_nn -_n--_Curtis Publishing Company;

OOO__

_-------

The Hearst Corporation;
OOO

---- ---

Ji-'awcett Publications , Inc.
OOO-

----------

MacFadden Publications" Inc. ; and
OOO-

_------

Esquire , Inc.

In 1958 Respondents received approximately
promotional pa.ymcnts from various publishers.

890 000 of such

12. Discrimination in Allowances Known to R.espondents

As "0 have previously shown , the promotional al10wances paid to
the Respondents by various publishers were demanded by the
Ilespondents and individually negotiated by them. In fact, the evi-

dence shmys that the amounts of the promotional allowances pa.id
to the Hespondents were determined, at least in several instances

unilaterally by oIIcials of Respondent American News, and there-
after coercive demands were made upon publishers for the payment
of such unilaterally-established allowances. Both testimony and
exhibits show that H.espondents ' offcials were informed by a number
of publishers ' offcials that the promotional allowances demanded by
Respondents were higher than any which the various pub1ishing com-
panies \\-ere paying to Respondents' competitors. ':Vc aTe compelled
therefore , to conclude that the promotional payments or allowances
paid to Ilespondents by various publishers , directly or through their
national distributors, were not offered or otherwise made available
on proportionally equal terms to all other customers of such publish-
ers competing with Respondents; and that Respondents had been

informed by the publishers of that fact.
681-237-63-8
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13. Effect of Discrimination in Allowances
on Respondents ' Compctitors

Xot only are the Respondents the leading neWS-ShLlld operators in
the United States in the number of news-stands operated and peri-
odicals sald but their margin of leadership over their competitors

has been steadily increa,sing during t,he period of time here involved.
Respondents and their competitors frequently bid or otherwise com-
pete for the same news-stand location. In some instances , t.he differ-
ence in bids is sJight. For example , in 19D6 Respondents oiIered to
pay the Statler Hotel chain approximately 1:)- 1/2% of the gTOSS sales
to be earned through the news-stands in its hotels , while Faber, Inc.
which had been operating in those Jocations , offered approximateJy
14% of such prospective gross sales. Hespondents were awarded the
Statler concessions. Like,,-ise, in 1956 the ABC Vending Corpora-
tion Jost to Respondents the franchise to operate the news-stands on
the Bost.on subway system. In 1957 Respondents obtained 54 conces-
sions for ne stancls formerly occnpied by their c01npet.itors.

The evidence shmY8 , further , that as a genera1 rule the profit from
the operation of a news-stand is sma. , and that the difference in

promotional allowances or payments received by a news-stand oper-
ator may ,,'en determine whether he will succeed or fail. 'Ve conclude
that the effect of Respondents ' receipL of unlawful promotional
allowances has heen a major factor in enahling Respondents to offer
higher percentages of their gross receipts in order to secure news-

stand locations, frequently from their competitors, and thereby to
acquire an increasing number of such news-stand locations , which
in turn enables Respondents to demand progressively higher promo-
t.ional allo\yances from publishers, thereby completing a vicious
circle.

14. Attempted Coercion of Cigar Manufacturers

Respondents ' demands upon their suppliers for promotional pay-
ments or allowances was not Jimited to the saJe of puhJications. They
attempted likewise to induce and coerce certain cigar manufacture
to grant such payments. In 1955 , :'fr. GrnnewaJd of Respondent
American News requested a display aJJowance for Respondent Union
News from Mr. Morton G. Myers , Assistant Vice President of Gen-
eral Cigar Company. Concerning this request , Mr. Myers testifiecl
as follows:

Q. ""'hat did you tell :Mr. Grunewald?
A. I told Mr. Grunewald that our company couldn t give any display

allowance because we don t give a display allowance to any of onr customers.

I also told him that we would be in violation of law if we diU.
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Ylr. Myers further testified that for about a year thereafter
Respondents did not buy cigars from the General Cigar Company.
This evidence, which was not controverted, justifies the conclusion
that Hespondents were attempting to coerce the General Cigar Com-
pany into paying the allowance demanded, but in this instance did

not succeed in so doing.

15. Respondents ' Defenses

(a) Respondents , in their amended answer as \vell as in their
examination of witnesses and in their proposed fmdings as to the

facts , have endeavored to justify the various promotional payments
demanded and received by them from publishing companies on the
theory that the publishing companies and their national distributors
of magazines , paperbacks and comic books have been and are now in
a conspiracy to fix and control prices of such publications, in viola-

tion of 81 of the Sherman Act. Respondcnts contend that such

conspiracy is shown by the fixed prices at which such publications
are sold to retail news stands and the fixed prices at which news-stand
dealers are required to resell those publications. llespondents further
contend that because of such flxed prices and unlawful conspiracy,

they have becn and are justified, as a defensive measure , in demanding
discounts and allo\vances froril the various publishers.

Although it is a fact that the publishing companies have fixed the
wholesale and retail prices of their publications , Respondents have
not established that the publishing companies have becn or are
engaged in a conspiracy in violation of Sl of the Sherman Act.
Furthermore , the unlawful activities of one company, even if estab-
lished, do not and cannot legally justify unlawful activities of
another. In Kiefer-Stewart Co. v. Joseph E. Seagram 

&, 

Sons , Inc.
et al. 340 U.S. 211 , 214 (1951), the Supreme Court stated this princi-
ple as follows:

If petitioner and others '\vere guilty of infractions of the antitrust laws, they
could be held responsible in appropriate proceedings brought against them by
the Government or by injured private persons. The alleged ilegal conduct of
petitioner , however , could not legalize the unlawful combination by respondents
nor immunize them against liabilty to those they injured.

Plainly Respondents ' defense that violation of the Sherman Act
renders legal violation of the Clayton Act is withont merit.

(b) As a second defense, Hespondents have shown that the publi-
ations they sell are also sold by the publishing companies through
subscriptions at prices low than the news-stand prices , which are
the cover prices on the magazines. Hespondents argue that as a
result of SUell fact , the publishers arB in actual competition wit,h the
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news-stlLncl dealers. Respondents further contend that because of such
competition, Respondents a..e justified in seeking to meet snch compe
tition by securing promotional allowances from the publishing
com pames.

In considering t.his contcntion , we must. remember that the grava-
men of the complaint is the inducing of allowances by the Respond-
ents from the publishers , to the prejudice of Respondents ' news-stand
competitors. The fact that a publisher is also, through its subscrip-

tion sa-1es, a competitor does not alter the fact that the inducement
of a preferential allmvance is 11 violation of Jaw. Accordingly,
Hespondents ' second defeuse is also without merit.

CONCLUSIO

1. The aJlowances which were pa,id by suppliers of rnagazines

pocket books , paperback ami comic books to Respondents, and which
were not offered on proportiona1Jy equal terms to all the suppliers

other customers competing with Respondents , were paid , as alleged
in the complaint , in violation of g2(d) of the Clayton Act.

Z. Hespondents' acts in inducing their suppliers of ma,gazines
pocket books, paperback and comic books to pay something of valne
as compensation or in consideration for services or facilities furnished
by or through Respondents in connection with the processing,
handling, sale or offering for sale of said products , when they knew
or should have known , that such compensation was not affrmatively
offered or otherwise made available on proportionally equal terms
to all other of their suppliers ' customers competing with Respondents
in the distribution of such products, were and are an lUfair method
of eompetition in commerce , and constitute therefore , as alleged in
the comphtint, a violation of g5 of the Federal Trade Commission
Act.

3. Ilespondents ' attempts to induce and coerce certain cigar manu-
facturers to make preferential payments to Ilespondents as promo-
tional allowances for the display and sale through Respondents

news-stands of certain tobacco products \vere an unfair method of
competition in commerce , and constitute therefore , as alleged in the
complaiut, a violation of g5 of the Fedcral Trade Commission Act.

4. The Commission has jurisdiction over the Hespondents , and over
their said acts and practices.

5. This proceeding is in the public interest.
Accordingly,
It is ordered That Respondents The American News Company and

The Union :News Company, corporations, their offcers, employees
agents or representatives , directly or through any corporate or other
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device, in or in connection ,,-ith the purchase of products in commerce
as " commerce" is defined in the Federal Trade Commission Act, for
resale on nCTIs-stands ope-rated by Respondents, including magazines
pocket books , paperback and comic books , newspape-rs, eigaTs , candy,
toys and sundry items , do forthwifh cease and desist from:

1. Attempt.ing to induce or inducing, by any means , any of their
suppliers t.o pay anything of value to or for the benefit of Respond-
ents a.s compensation or in consideration for any services or facilities
furnished by or through R.espondents in connection with the pro-

ce;;:sing, handling, sale or offering for sale of any product , when
Hespondents know , or should have knoTIn t.hat the compensation or
consirleration requested or demanded has not been and is not being
affrmatiVf ly off'ered or otherwise made available on proportionally
equal terms to all otheT of said suppJjers ' customers competing with
Respondents in the distribution of such product;

2. R.eceiving anything of value from any of their suppliers as
compensat.ion or in consideration for any senTiccs or facilities furn-
ished by or t.hrough R,espondent s in connection TIith the processing,

handling, sale or offering- for sale of any product , when Respondents
know , or should have known , tlUlt sneh compensation or considera-
tion has not been and is not being aifnnatively offered or other ise
made flvailnble on proportionally equal terms to all other customers
of said supplier:; competing with Hesponr1ents in the distribution of
such product.

OPINIOX OF THE CO::DIISSIOX

By SECREST Commissioner:

The complaint in this rnatter charges that respondents have enga,ge,
in unfair Inethoc1s of competition in violation of Section 5 of the

J'-' ederal Trade Commi:;sion Act. Paragraph Four alleges that
respondents have knmyingly induced or coerced many of their sup-
pliers to make discriminatory payments or allowances to them as
consicleraJion for services or faci1ities furnished by respondents in
connection 'ivith the handling or sale of the suppliers ' gooch: . There-
fore , in dIed, the complaint charges that respondents In1oTIingly
indueed their suppliers to violate subsection (d) of Seetion 2 of the

nmendecl Cla.yton Act.
Paragraph Four, containing the principal charge of the com-

plaint, is couched in general terms. Paragraph Five sets out ' exam-
ples oJ the specific typcs of lmla'iyfnl conduct sought to be reached.
The first '" xfunple alleges the inducement and receipt by respond-
ents of sulJstantinl sums of money from named magazine and book
pnblishers during 1957. The second "example" docs not appear to us
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to be exemplary of the principal charge made in Paragraph Four
but constitutes what must be considered a separate and distinct
('barge. This " cxa,mple" deals with respondents ' alleged attempts to
kno'wingly induce certain cigar manufacturers to grant them dis-
criminatory payments which , if granted, would place such suppliers
in ,' iolntion of subsection (d) of Section 2 of the amended Clayton
Act. The record indicates that this alleged activity was presented
defended and argued as a separate violation and not as a part of
the general " inducing and receiving" charge of Paragraph Fonr , in
spite, of the inexact language describing it as an "example" of the
gene-ral charge.

After hearings , the hearing examiner filed an initial decision in
'iyhich he concluded thn.t respondents had committed two distinct
violations. He issued a two-part order to cease and desist , one part
enjoining respondents from knowingly attempting to induce or
inducing discriminatory payments , and the second part prohibit.ing
the actual receipt of such payments. It is from this order that

responde.nts have appealed.
Re,sponclent , The Union ews Company, is a corporation 'ivholIy

owned by respondent , The American ews Company. Union is the
largest retail newsst.and operator in the country. In April 1058

Gnion ope.ratcd approximately 980 newsstands located , for the most
pnTt , in airports , railroad or subway stations and hotels. Its salcs
through these newsstands for the year 1958 were approximately $23
940 000. Of this mnonnt a substantial portion , $5 280 000, was

accOlmtecl for by the sale of magazincs. The remainder was prin-
cipally accounted for by sales of newspRpcrs, loba-eeo products

candy, books and toys. Union a1so openLtes more than 300 restau-
rants or snack bfLrs and approximately 200 gift, book or tobacco
shops.

Hespondent , The American News Company (erroneously named
in the complaint American K ews Company), completely dominates
and controls its wholly owned subsidiary, 1;nion. Its president , secre-
tary and treasurer hold the same po itions in lJnion , and the direc-

01'S of American, for the most part, serve as directors of lTnion.

The t'iYO corporations havc the same address. American appears to
considcr rnion as one of its integral parts for its 1958 annual report
to s(ockho1deI's refers to Union lS fL "division :' and to l;nion
activities as the acts of "your company." But more important than
these considerations is the substa.ntial evide,ncc that offcers of Ameri-
call , some of 'i hom hold no offcial position with union, act.ively

participate in the management fLnd conclnct of the affairs of Union,
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In fact, much of the very activity with which this matter is con-

cerned was conducted by the offcers of American. vVe feel that
these fads are more than adequate to satisfy even the criterion of
complete control applied in t.he National Lead' case and conclude
t hat American is responsible for and does control the activities of
its subsidiary, Union.

Respondents contend that Union, with respect to its dealings in

magazines in t.he several st.at.es (excluding t.he District. of Columbia)
is not engaged in interstate commerce. Respondent.s concede that
the, wholesalers who supply L'rnion receive their supplies of rnaga-
zines in interstate comme.rce but urge that the handling of these
shipments by the wholesalers interrupts the flow of commerce and
therefore, that the subsequent deliveries by the wholesalers to Union
were int-rastate transactions. It would appenr that the wholesalers
break up the maga,zine shipments they receive into separate bundles
containing a specified number of copies and deliver these bundles
to each of their retailers , including the Union stands.

Three distinct grounds impel the rejection of respondents' con-
tention. First activities within the District of Columbia are in
themselve,s suffcient to vest the Commission wit.h jurisdiction over
respondents. 15 V. C. g 44 (1958). Second , t.he warehousing and
trans-shipment operations of the wholesalers are not of a character
suffcient. t.o ha1t. t.he flow of commerce. Holland Furnace 00. v. Fed.
eml Tmde Cmmnission 269 F.2d 2O: (7th Cir. 1(59), cert. denied
361 U.S. 932 (1960) and cases cited therein: Standard Oil 00. 

Federal Trade Oommi8sion 340 U. S. 231 (1951). See Stafford 

Wallace 258 U.S. 495 (1922). Third , Section 5 of the Federal Trade
Commission Act in terms applies to "unfair methods of competition
in commeree , and unfair or deceptive acts or practices in commerce.
l;j CS.C. S 45 (1958). Thus, the relevant jurisdictional issue is
,Yllether the practices subjected to challenge were employed in com-
merce, and not w"hether all operations of the entity employing the

National Lead Oompany v. Federal Trade Commission 227 F. 2d 825 , 829 (7th Clr.
1955), rev d. on other grounds, 352 U.S. 419 (1957).

In support of their contention resIJondents cite East Ohlo Gas 00. v. Tare Commi.9sion
283 f), S. 465 (l9,'n); l,lj,wson Woodmere, Inc. 217 F. 2d 148 (4th Cir. 1954);
Brosius v. Pepsi Cola Co. 155 F. 2d 99 (3rd Clr. 19'16) ; and Ewing-Van Allmcn Dairy
Co. .( C Ice Creo/n Co., 109 F. S9S (6th Cir . 1940). The basic issue in these eases
is whether a business operating within a single state is engaged in interstate commerce

oiel'y because uf tlH' purchase in commerce of raw materials used in the intrastate
ff(HlUfacture aneJ sale of finished products. The issue now before us is materially
different. It is noteworthy that In the Ilolland Furnace case the Court of Appeals for
the Seventh Circuit specifically distinguished the Lawson, Broshls find Bwing-Von A1lmen
CClses. 288 F. 2d at 210-21J.
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methods , nets or pract.ices were performed in interstate commerce.
The, record in this Cflse fully supports ft finding that the practices

challengecl in the. complaint were llsed "in c.ommerC8.
Jts noted above 17nion s plea of be1\ of commerce is confined to

its dealings in magazines. It denies further that it is the cnstomer
of the out-ai-state magnzine publishers "who ll1fLcle or authorizpcl
the payments too Union. Qnite obviously, a finding lor respondents
on this point would defent the complaint on more tha.n jurisdic-
tional gronnds since it is an essential e1eme,nt of the al1eged viohtiol1

that Union is , in fact, a "customer" of the suppliers from \\hich it
jnc111ced payments. This is so since the complaint charges that
respondents induced their suppliers to violate subsection (d) of
Section 2 of the amended Clayton Act

, -'

which prohibits discrimina-
tory payments "* * * to or for t.he benefit of a customer * * * " Thus
the complaint must fail if Union is not. the "customer :' of the maga-
zine suppliers.

For the most part , leading magazine publishers dist.ribute their
publicat.ions through national dist.ributors "hieh redistribute to
wholesalers who , in tnrn , dist.ribute to retailers. These lrrangements
are generally on an exclusiye basis, that is , the publisher uses only
one national distributor to handle its Hwgazines in t.he entire country,
and ,yholesalers are granted exclusiye rights within defined territories.

In certain case,s the national distributor is o"necl by t.he publishe,rs.
For example, Select bg-azines Inc.

, ".

hich distributes the publica-

tions of fcCa,ll Corporation , Popuhtr Science Publications, Inc. , The
Reader s DigestA.ssociation Inc., ::feredith Publishing Company,
Street 8: Smith Pub1ica.tions Inc. , and Time , Inc. , is mn1ccl in egnal
part.s by these pnblishers. The Curtis PubJishing Company dis-
t.ributes its mngazines throngh its "holly oT\'ned suhsidia.ry, Curtis
Circulation Company. Bot11 Select fagazines , Inc. , and Cnrtis Cir
culation Company distribute additional important magazines not
published by their myners.

Kable J\8\YS Company is an important independent national dis-
tributor distributing the magazines , pocketbooks and comic books of
approximately fifty publishers. Somc publishers , such as Popular
Publications , Inc. , do not employ national (listriblltors but distribute
directly to wholes.1ers.

In every instance the agreements between the publishers and
nat.ional distributors specify the prices which are to be charged

Fedora,l Trade Com1nis ion '1. Cement Institute 33CJ U. S. 68e! (1948); Standard
Container Manujacturing Association. Inc., et ( l. '1. Federal Tra,de Oommission 119 F.
2d 262 (5th Cil.. 1941) ; Chamber of Commerce of Minneapolis v. Federal Trade Gornmis-

ion. 13 F. 2(1 67H (8th Cir. 1922). See a1so 0111. interlocutory (lecisioD in S. Klein

Department Stores , Inc. (D. 7891 , Novonber 18. ) 9(0) whieh is directed solely to the
IJature of jllrisdiction conferred by Section 5 of the Federal Tr8de Commission Act.
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by the national distributor to the local "holesa!er and by the local
wholesaler to the retailer. Credits granted to wholesalers and retail-
ers for unsold magazines arc borne by the publishers. The publishers
fix the elate when t.he new issues of lnagazines will be distribut.ed to
retailers and the dates when unsold copies are picked up for credit.
X either the national distributor nor the local -.,hole8a1er has any
control over t.he prices , terms and conditions of sale to reta11ers of
the magazines they handle. These dota,iIs are all determined by the
publisher.

Respondents , themseh , appnrently reeognize the lack of authority
of the local ,, hoJesaJer, for all of their requests for payments or
allm,ances ,\'ere made t.o the publishers , either directly or through
a rmtional distributor. If made through a national distributor, it
was understood that approval and payment. of the requested allowance

would come from the publisher.
In this sit.uation 'we are not. disposed to apply legal principles of

the law of sa,les, contracts or agency to determine whether a eustomer-
SeneI' relationship exists between rnion and the publishers. 'Vhere
as here , the seller fixes the prices , terms and conditions of sale and
negotiates directly with a retailer , the reJationship bet-Is' een them is
that of customer-seller, irrespective of the fact that the goods, in their
transit from seller to customer, pass t.hrough the hands of whole-
saJers. As ,ye have stated:

A retailer is none the less a purchaser becanse lw buys indirectly if , as here
the mQnnfactnrer deals with him directly in promoting the sale of his
prorlllcts anu exercises control oypr the terms 1JpOn which he huYS.

Tn none of the cases where It court l1a.s failed to find a se11er-
CllSlomer relationship has there been a shmving of both price control
and direct dealings. .

Thus, we conclnde thfit -Union is in fact the customer of the pub-
lishers "hich supply it with magazines. 'Ve hold ftlso that there
is a continuous and uninterrnpted flow or stream of commerce from
the publishers to 17nion s nc,,'sstands. The aets of respondents in
solieiting and receiving payments or alloT\ances from such suppliers
,yere performed ,vi thin said stream and ,,-ere acts in "commerce" as
that. term is defined in the Federal Trade Commission Act.
Respondents do not deny that they induced and received pay-

ments of substantia.l Sllms from publishers. In the year 1958 monies
received from this source tota1ed approximately 8890 000. The man

4 In tJw mnttpr of Krnft-Pheni:c Cl1ce. e, 25 F. C. 537 , 5-16, See 111so EUznbeth Arden

Inc. v. Federal Trnrlc Commis81 15G F. 2d 132 (2d CIl". HJ16).
"See e.!;.. Klein v. The Lionel Corp. 138 F, Sl1pp. :'GO (D. Del. 1'356), appeal denied

'37 F. 2d 1:\ (.\cl Cjr. 1D5G); Dr/im Blank. Inc. 'i. Phi/co Gorp. 148 F. S'.lpp. 541
(E. Y. 1857); SI,hlner 'i. Ullite(/' Stntes Steel Corp. 233 F. 211 762 Uji:h Cir. 1956).



FEDERAL TRADE CO:'IMISSIO DECISIONS

Opinion ;SS F.

ner in which these pn.yment.s \ycre induced represents a classic
example of the misuse of the economic power possessed by large
buyers. For the most part., respondents did not bargain with or
request payments from pnb1isher suppliers but merely informed
them that as of 11 ceTtain date the publisher must make payments to
Union at t rate specHiec1 by lTnion. A typical letter demanding
payment.s reads in part:

Effective with the regular publications that go on sale after :March

1957 , the promotional al1myance rebate \"ill be as follows:
2c. for a 15 publication

" "

20" '

" "

M " "

" "

100 " :, 75

If the pub1ishers refused to accede to the elenmnds of responelents

its publicat.ions cre dropped from all 1.1nion stands. For exa,mple
t.he eircu1ation manager of Popnlar Ie('hanics refused respondents
demands in it lettor which said in part:

1'0 us your demand is exorlJitant and surprising. The allo\vance :you are
asking cannot be justified on a qnantity basis inasmuch as the Cnion Ne\\s
Company stands have ne\"er made the sales for us that the management of
American Kc\vs regularly implied.

In a reply Jetter the vice president of
publisher:

Union informed this

'Ve are receiving a rebate of 6 per copy on all 35$ publications and we cannot
give you a cheaper rehate than an;v of the other publishers. Therefore, it wil
be necessary to discontinue handling this publication at anI' newsstands.

Respondents claim (1) that the payments they induced and

received were price adjuslments and not allowances for services
rendered in connection with the publishers ' magazine.s; (2) that they
dic1not. have knovdedge that the pa.yments were higher than those
received by other retailers; (3) that the payments were induced in
defense against the llnlawful1y fixed prices of the publishers; and
(4) thnJ even if proven in all respects, their acts did not violate

Section 5 of the Fec1era.l Trade Commission Act.
In rcspondents contention that the payments werc price reduc-

tions nnd not promotional allowances , we find little merit. 'Vhile it
is true that in some cases respondents did not specifically agree to
perform any services as consideration for the monies received, in
other instances they did eon tract to aHord pub1ishers preferred dis-

play positions on Union ne"\ysstanc1s. In many of their letters of
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solicitation respondents ' offcials refer to the payments requested as
promotional al1owances." The fact that respondents did not render

Pl' omotional services to the ful1 measure oJ the monies received , if
anything, compounds the unfairness of their acts. 

IVe are not persuaded that respondents lacked knowledge that the
payments induced and received were not afforded to competing
retailers on proportionally equal terms. The record 8ho\\"8 that not
one retailer competing with "Gnion received tt payment or allowance
from a publisher at a rate proportional1y equal to that received by

Union. There is direct evidence that publishers informed respond-
ents of their regular promotional allowance rates which were con-
siderably lower than the rates demanded and received by respondents.
A buyer who induces a seller to depart from his customary pattern
of allowances and grant a. promotional payment two or three times
greater than previously paid does so at his peril unless possessed of
particular knowledge that the sel1er has granted like concessions to
others similarly situated.
One of respondenLs ' principal contentions in oral argument \\"ns

that their demands on publishers were made defensively to offset
the effects of an illegal vertical price. fixing conspiracy which con-
stricted respondents : magazine profit margin. The logical answer
to this contcntion is that if such a conspiracy did exist it is no defensc
for respondents to engage i11 further nnhndul activity in an attempt
t.o offset or nullify the alleged trade restraining activities of the
publishers. This principle as announced by the Supreme Court. jn the
J(iefer-Stewart 7 case is to the effect that:

* '" '" If petitoner and otbers were guilty of infractions of the antitrust laws
tbey could be held responsible in appropriate proceedings brought ag-ainst them
by tbe Government or by injured private persons. The alleged ilegal conduct
of petitioner, how eyer, could not legalize the unlawful combination 
respondents nor immnnize nWm against liability to those they injured. "' '" *

ObviousJy, respondents had legaJ processes available through "which
they could have challenged the alleged iIegal actions of the pub-

Jishers and the substitution of their actious for these legally estab-

Ji8hed processes in no way immunizes them from proceedings by this
Commissjon. Also, respondents apparent)y have overlooked the fact
that the brunt and impact of their acts fan primarily on innocent

e The Senate Committee reporting OIl Section 2 (d) said:
Such an alJowane(' becomes unjust \VheIl the service is not rendered as agreed and

paid for, or wben. if rendered , the pa:vment is grossly in exees,; of its value. or when
in anv case the cllstoilE'r is deriving from it equal benefit to his own blJsiness find Is
thus errllbled to shift tv bi;, vendor snhstllntlaJ portions of his own advertising cost,
while his smalier competitor , unR1:1e to comman(l Sitch allowances , cannot do so. " S. Rep.
Xo. 1502, 74th Coug'" 2d Sess. , p. 7, (HJ36).

.- 

IUcjer-Stewart Co. Joseph E. SC(lfJrum SOrlS, Inc.) 340 S. 211, 21'1 (1951).
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t.hird partie, , and we ,"\onld indeed be remISS to allow such acts to

continue.
For the most. part , newsstands are operated upon the premises of

others under fl lease granted by the owner of the premises. There is
active competition for t.hese locations between respondents and other
operators of newsstands. Generally, when a location becomes avail-
able , the mnlcr of the premises requests bids from newsstand opera-
tors and ! of conrse , the operator able to bid the highest rental is
allotted the location. Thus, it can be readily seen that the respond-
ents ' successful inducement of large payments from publishers greatly
enhnl1ces their ability to outbid their competitors.

Union s great size in comparison with its newsstand opcrator com-
petitors places it. in a position of near dominance in the fteld. Profit
marg-ins rea1ized from the operation of newsstands are very sma.ll
and the total newsstand ales of magazines has shown a substantiRl
decline over the past ten years. On these facts it is patently obvious

that to allow respondents to continue receiving large sums not received
by their compet.itors \ oulc1 inevitably lend to the demise or the
c.ompptitors and the attainment of a monopoly by respondents. This
is too clear it price to pay as consideration ror the doubtful benefits
to be realized from a la.i 8e.0 faire approach to unlawrul activity
allegedly pursued for t.he pnrpose of combat.ting t.he alleged unlaw-
fll1 activity of others.

There remains for consideration respondents ' contention that the
knmving indueement and receipt or discriminatory promotional allow-
ances is conduct outside the purview of the Federal Trade Commis-
sion Act. They argue that Congress by not including a sanction of
such conduct in the Robinson-Patman Act must have intended to
withhold it from condemnation. This same argument was made in
the Grand Union case, and sinee respondents ' presentation of it
contains nothing new , our opinion in that matter is dispositive of
the issue.

The hearing examiner found, among other things , that respondents
unsuccessful attempts to induce discriminatory payments from sup-
pliers are in themselves unfair methods of competition. There is
little disagreement on the facts. The record evidence indicates
that two large cigar manufacturers initiated a series of conferences

a III 1958 Union opel' flted 030 new"stR-llds. At approximately the sarne period its
principal competitors were:

ABC Vending Corp. --------

------- -----------_--__--_

57 newsstands

COIliluter ews Co., Inc. --------

--------------_____

H; newsstands

Schermerhorn Cigar Stores, Inc. -----

----------______

16 newsstands

Faber, Inc. -

-------------- ----------------- --______

35 newsstands

The Grand Union Company, Docket 6973, August 12 , 1960.
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for the purpose of requesting improved displays for their brands of
cigars. o Respondents thereafter proposed that certain allowances be

accorded them for promotional purposes, which request ,vas refused
with both of the cigar companies advising that they did not accord

promotional allowances to any of their customers for display pur-

poses. Thereafter respondents discontinued or greatly curtailed their
purchases of cigars from these companies.

A request for a promotional allowance does not necessarily con-
stitute an inducement of a violation of Section 2( d). Respondents
point out, quite correctly, we think, that the cigar manufacturers
could have lawfully complied with their requests by simultaneously

granting an alloT\ance on proportionally equal terms to other retail-
ers competing with l:nion. Union did not specify that the requested
allo)"ance must be granted to it alone. Thus , unless it can be inferred
from the record facts that respondcnts were requesting preferred or

discriminatory treatment, this charge of the complaint must fail. In
our view the facts in evidence do not support counsel supporting the
complainfs contention that respondents were seeking to induce a
vioJation of Section 2 (d). IVe do not , therefore , reach the issue of
\vllether an attempt to induce preferred or discriminatory allow-
ances or treatment would violate Section 5 of the Federal Trade
Commission A. , but arc coniining our holdings here to the plead-

ings and the evidential facts of record. Accordingly we are granting
respondents ' appeal to this extent and that part of the hearing

amiller s initial decision and proposed order dealing with and
prohibiting respondents from attempting to induce discriminatory

payments from their suppliers wiJJ be stricken. IVe feel that the
public interest wil be adequately served by an order prohibiting
respondents from actually receiving discriminatory allowances from
their suppliers , including cigar manufacturers.

FrOlll our examination of the record we conclude that respondents
were accorded a fair hearing. An appropriate order to cease and

desist, amended to conform with this opinion, will issue.

10 An offcial of ODe of the cigar companies testifyiug in support of the couJplaint
cribed n typical meeting with 1:nioIl as follows:
\. We also at that conferencli talked about the display and sale of Olll' brands.

.\Jr. Van Brunt said

, '

You know, Mr. R;I'nn , we get paid for l1i:-pla;l' on our stand
ahl

, '

Well, tbere is an exception to every rule. Our cigars are very good sellers.
Perhaps 01l would like to give u;, a little break on the display.'

He said

, '

We wil he glad to, if you pay for tIle display the alIe as the other

mlll.JUfaetnrers are doing.' I said

. '

Do you mean to tell me, Mr. Van Brunt, tbat every
cigar tlJ:lt is on display you are getting paid for?'

His answer was, 'Yes , we are.' I said

, '

)11.. Van Brunt, we cannot pay you for the
piay on our cigars. It is against company polic . Eyen if we wanted to, H is

regainst company IJoliey. We do not allow any display allowance to any clJain or
1UJY of our distributors.'

He said

, '

Well , I guess things wil lJaye to stand the way they are.' That was
about the end of the discussion."
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Commissioner Iills did not participate in the
the reason he did not hear oral argument.

decision herein for

FINAL ORDER

This matter having been heard by the Commission upon the

respondents ' appeal from the initial decision of the hearing examiner
and upon briefs filed in support of and in opposition to the appeal;
and the. Commission having rendered its decision denying in part
and granting in part the appeal and having determined, for reasons

stated in the accompanying opinion , that the initial decision should

be modified:
It is ordered. That the initial decision of the hearing examiner be

and it hereby is , modified by striking therefrom finding 14 headed
Attempted Coercion of Cigar l\Ianufacturers" and paragraph num-

bered :1 under the heading "Conclusions ; and by substituting the
following order for the order therein contained:

It is ordered That the respondents, The American Kews Com-

pany and The 17nio11 Nmys Company, corporations, their offcers
employees , agents or representatives directly or through any corpo-
rate 01' other device , in or in connection with the purchase in com-
merce : ns ' commerce ' is defined in the Federal Trade Commission
Ac1 of products for resale all newsstands operated by respondents
do forth wi t h cease and desist from:

Inducing, receiving or contracting for the receipt of anything

of yalue from any of their suppliers as compensation or in con-
::ic1e:l'ation for services 01' facilities furnished by or through respond-
ents in conncetion \\"ith the pro( essing, handling, sa,le or offering
for sale. of products purchased from any of their suppliers , when
respondents know or should know that such compensation or con-

sideration is not affrmatively offered or otherwise made available
by snch suppliers on proportionaJJy equal terms to all of their other

c.ustomers cOlupeting with respondents in the sale and distribution
of such suppliers ' products.

It is fnrther onlered That the initial decision , as so modified , be
and it bereby is , adopted as the decision of the Commission.

I t is further ordered That the respondents shall , within sixty (60)
davs after service upon them of this order, file with the Commission
a ;epol't , in writing, setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

Commissioner 1ills not participating for the reason he did not
heal' oral argument.
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IN THE MATTER OF

J. FIDDELMAK & SOX , I:\C. , ET AL.

COXSE: n milER, ETC., IN REGARD TO THE ALLEGED VIOLATION OP THE

FEDERAL TRADE CO::BnsSIOK AOT

Docket 8043. Complaint , July 1960-Decision, Jan. 10, 1961

Consent order requiring bvo affliated Ke,v York City jewelry distributors to
cease representing falsely in advertisements they furnished to jeweler-

l'llstumers tlla t jewelr;\: offered for sale by said retailers consisted of
respondents' overstocked merchandise, that its regular retail price was
$300 or any other fictitious amount, and that it was offered for sale at
onp-half tl1e nsual price; find to cease attaching to their merchandise tags
bearing fictitious Hmonnt , represen1ed thereby as the nsual retail prices.

CO"'rPT, AINT

Pn!'Sllant to the provisions of the Federal Trade Commission Act
and by virtue. of the authority vested in it by said Act , the Federal
Trade Commission having reason to believe that J. Fiddelman 
Son Inc. , and S vndicate Diamonds , Inc. , corporations , and Sidney
Fiddelman and Donald H. Fiddelman, individually and as offcers

of said corporations, hereinafter re.errecl to as respondents, have

Yiolated the proYisions of said Act and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest , hereby issues its complaint stfl.ting its charges in that
respect as folJo\ys:

\R.\GR.\PH 1. Hesponc1ents J. Fiddelman & Son, Inc. , and Syndi-
cate Diamonds , Inc. , are corporations organized , existjng and doing
bnsiness nnder and by virtue of the la,ys of the State of New York
,,-ith their principal offce and place of business located at 130 ,Vest
JGth Street , Ln the City of Ke.w York , Stat.e of Xew York.
Respondents Sidney Fiddelman and Donald H. FiddeJman are

ofiicers of the corporate respondents. They formulate, direct and

control the acts and practices of the corporate respondents, includ-
ing the a.cts and practices hereinafter set forth. Their address is

the same as that of the corporate respondents.

PAR. 2. Hespondents are now , and for some time last past have
been, engaged in the advertising, offering for sa.1e , sale and distribu-
tion of jewelry to retailers for resale to the public.
PAR. 3. In the course and conduct of their business , respondents

now cause , a,nd for some time last past have cansed , their said prod-
ucts , when sold, to be 8hi pped from their place of business in the
State of New York to purchasers thereof located in various other


