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665 Complaint

It is ordered That respondents herein shall , within sixty (60) days
after service npon them of this order , file with the Commission a
report , jn writing, setting forth in detail the manner and form in
which they hnye complied wit.h the order to cease and desist.

Ix THE i\LI.TTER OF

XATlOXAL TlTA);ID I CO:\IPAXY , IXC. , ET AL.

COXSENT ORDER , ETC. , IN HEGARD TO THE ALLEGED YlOLATION OF

THE :FEDERAL TIL\DE CO:\DI1SSlOX Al'

Docket 8139, Complaint, Oct, .1 , 1960-Decision, May , 1961

Consent order requil'ing sellers in Pica Rivera , CaJif. , to cease misrepresenting,
in letters and adTcrtising literature wailed to prospecth-e buyers , the avail-
abilit:r, price, and quality of their ");itl'osol" "Genuine Exterior White
Paint" wlliclJ "we must llo,e imme,1iately as in the order helo,,, speci.
tied,

CCDIPLc\JXT

Pursuant to the pro-visions of the Feder,\l Trade Commission Ad
and by virtue of t,he authority vested in it b:y said Act , the Federal
Trade Commission , ha\"ing reason to oeheye that Xatjonal Titanium
Company, Inc. , it corporation , and Henrietta Swimmer and Tessie
Somers , individually and as offcers of said corporation , hereinafter
referred to as respondents , haye violated the provisions of said Act
ancl it appearing to the Commission tha t a procec(ling by it in re-
spect thereof would be in the public interest , hereby issues its COll-
pJuint stating its charges in that respect as follo'iYs:

AHAGHAPH 1. Hespondcnt National Titanium Company, Inc. , is a
corporation organized. existing and doing business under and by
virtue 01 the hnys of the State of California with its ofice iLud pl'in-
eipal plaCE of business located at 7270 Crider A yenue , Pico Hivera
Ca1ifornia. Hespondent,s Henrietta Swimmer and Tessie Somers
are oitlccl's of saiel corporation. They fornmlatf'. clirect and control
the, policies and practices of the corporate respondent. The address
of 11H indivirhutl respondents js the same as that of the corporate
respor:.dent.
PAn, 2. Hespondents are nO\v , and ior ::Olle time Jnst past have

bern , E'ngaged in the sale of pajnt under the brand 111111C 01' " Xitl'o:
sur which they describe as "Genuine Exterior ,Yhite P,lin(
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The quantitative formula of said paint is as folJows:

840 Ibs. Titanium Dioxide (Pure)
200 Ibs. Albacar 25-11 (Spec. Calcium Carbon:.te Extender)
840 Ihs. Kettle bodied Z6 Pure Linseed Oil
340 Ihs. Ardex P. E. (Esterfield Tall Oil)
1051bs. 1) 610 (Estergum Solution)
242 gals. 325 Standard Thinner (lvIineral Spirits)
2 Ihs. Ultra Marine Blue

3 lhs. Phenol ::lercury
5 Ihs. Maglite D. (:derck Chern. Co.

14 Ibs. Lead Drier
141bs. Cobalt Drier
7lbs. ).anganesc Drier

162 gals. Water 

17 Ibs. Ivorv Flakes boiled, cooled and fitered twice for
Ibs. . 0 results) and added to above formula.rl- ..o lum asp a c

spi cial

PAR. :1. In the course and conduct of their business respondents
ship, and have shipped , their said paint from their place of business
in the Statc of CaJjfornia and from their warehouse in Chicago and
from public warehouses in other States to purchasers thereof located
in various States other than the State in which the shipments origi-
nated , and maintain , and have maintained, a substantial course of

trade in sa.id paint, in commerce, as "commerce" is defined in the
Fceleral Trade Commission Act.

PAll. 4. Hespondents in the course and conduct of their business are
engaged in substantial competition in commerce with corporations
firms and individuals enga.ged in the sale and distribution of paint.

PAll. 5. In the course and conduct of their business and for the
purpose of inducing the purchase of said paints, it has been and is
the practice of the rcsponelcnts to mail letters and advertising litera-
ture to purchasers and prospective purchasers located in various

States of the L-:nitecl States and t.herein make statements with respect
to the availability, price anel quality of saiel products. Typical but
not an inclusive of the statements so made are the following:

In our western warehouse we have 60 gallons of our Genuine Exterior White
Paint in 5 gallon steel paDs and 140 gallons in ones packed fonr to the carton;
which we must move immediately. We ,,,i1 accept $2.75 per gallon delivered
in either ones or fives , and ;you may take all or an ; part of this lot.

This is our highest quality paint. . . and is guaranteed for years of outdoor
exposure on almost every type of surface.

The pure Titanium in our paint assures you of excellent coverage.
Because this paint is of such high Quality and worth twice the price, we sug-

gest you take as much of this quantity as you can.
An exterior white Pure Linseed Oil and Titanium base paint, formulated for

excellent durabilty and protection. Wil not crack, chip, peel or yel10w even

after years of exposure to all adverse weather conditions.
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COMPOSITION & DURABILITY: The combination of durable, high-hiding
Titanium pigments, kettle-bodied Pure Linseed Oil and finely ground selected
extenders, gives this paint those qualities necessary in eTery good exterior
paint: DURABILITY and HIDING POWER. As extra protection, our paint
is treated with a fungicide which helps protect it from attack or discoloration

by mildew. Hesistant to dampness, smoke , steam, fumes, salt air and watCl'
USES: Exterior surfaces such as wood, metal , brick, concrete, stucco, and

general maintenance. Works equally wen over new or previously painted sur-
faces.

MANUFACTUHERS FOR OVER A QUAHTEH OF A CEN'j'URY
LONG LASTING-NON YELLOWING

'1' he use of Pure Titanium Dioxide, which has the highest covering power of
any pigment, assures the paint of solid coverage in one coat.

PAIL 6. Through the use and by means of the foregoing statements
and others of similar import and meaning not specifical1y set forth
respondents represented, and now represent, directly or by implica-
tion , that:

1. Their said paint is being offered at 1 special reduced price of
$2. 75 a ga.llon;

2. S Lid paint is distress merchandise and it is necessary to se11 the
designated quantity immediately;

3. Only the quantity of paint set out in the advertisement is avail-
able ror sale;

4. Delivery will be made of the quantity ordered;
5. Said paint is a high quality paint and is worth hvice the amount

at which it is sold;
6. Said paint is of exceJlent d11abi1ity and provides excellent

protection;
7. Respondents sell m01'e than aIle gracie of paint and their ":\itro-

sar' brand is their highest quality paint;
8, Saicl paint is guaranteed;
D, One coat of said paint gives so11cl coverage;
10. Said paint will not. crack or yel10w after years or exposure;
11. Said paint is not subject to mi1dew;
12. Titanium is llnajor ingredient in said paint; and

13. Respondents have been manufacturers of paint for 25 years.
PAn. 7. The aforesaid statements and representations are false

misleacling and deceptive. In truth and in fact:

1. The price of $2. 75 a gallon is not L special or reduced price but
said amount is the usual and customary price at which said pain
sold by respondents;

2. Said paint is not distress merchandise, and it is not necessary

ror respondents to sell any quantity at said paint immediately or at
any other time;
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3. The quantity of paint on haud is frequently greatly III excess
of the amount offered for s11le;

4. Hespondents freqllently dcljypl' greater (J.mntities of paint than
the quantity ordered;

5. Hesponclents ' said paint is not 1 high qua,lity paint , and it is
not worth twice the amount at which it is sold;

G. Said paint is not of excel1ent durability nor does it proyide

eXl'ellellt protection;
7. The paint sold by respondents uncleI' the brand name of " 1:it1'o-

sar' is the only p,lint. sold by them;
t. Sneh guarantee that is giycn by respondents for their sa.id paint

is limited and conditional , 1"hieh limitations and conditions and the
m(1nno1' jn ,vhich respondents win perform under the said guarantee
are not set out ill their advertisements;

D. OIle coat of said paint ,"\i11 not give soliel coverage;
10. SaicllJaint will crack and ye1low in a short period of hrne;
11. Said paint )s subject to milde\,,;
12. THanium is only a minor ingredient of said paint; and
L1. Hesponclents have not bee.n manufacturers of paint for over

25 years.
PAH. 8. The nse by the l'espondents of the foregoing false an(l

misleading statements , representations and practices has had, and

now has , the capacity and tendency to mislead and deceive a sub-
stantial portion of the purchasing public into the mistaken and
erroneous belief that said statements and representations \Yel' : and
are- : true and t.o induce a snbstantia1 portion of the purchasing pub-
lic , because of llch mistaken and erl'oneOl1S be. lief: to pUl'clwse said
product. As a result lhcreof , trade in eODlmcrce has been : and is
being, unfairly d1yertec1 to the respondents frOln their competitors
ancl substantial injury has thereoy been, and is being, done to com-

petit.ion in commerce.
P AB. D. The aforesaid acts and practices of rcspondents , as herein

alleged

: "

ere , and arc , all to the prejudice and injury of the public
and oi' respondents ' competit.ors and constituted , and now constitute
unfair and deceptive acts and practices and unfair methods of
competition. in commerce , within the intent anclmeaning of the Fed-
eral Trade Commission Act.

Mr. Garland S. Ferguson and 3fT. John J. McNally for the Com-
fflSSlOn.
Mr. G. V. Weikert of Los Angeles , Calif. , for respondents.
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INITIAL DEOISIOX BY LOHE II. LAUGHLIN , IIEAIUXG EXAlIIlK:ER

The Federal Trade Commission (sometimes also hereinaft.er re-
felTed to as the Commission) on October 12, IDGO , issucd jts com-

plaint hcrein, charging the above-named respondents, who are en-
gaged in the sale of paint under the brancl Wllne of "XjtrosoF'
which they describe as "Genuine Exterior ",Vhite Paint , with yiola-
tion of the Federal Trade Commission Act by the dissemination , in
letters and aclyertising literature mailed to purchasers and prospec-
ti\'' purchasers located in y,lrioui: States of the l7nited SUlies, of
false , misleading and deceptive tate1lcnts and represcntatiOlls with
respect to said paint.

On I, ebruary 20, 1961 , there was submitted to the undersigned
hearing examiner of the Commission , for his consideration and ap-
proval , an "-Agreement Contain1ng Consent Order To Cease _ :\nd
I )esisf' , which had been entered into by respondelltS their counsel

2nd counsel supporting the complaint, under date of February 7

1 gnl subject to the approval of the, Bure,lu of Litigll.tion of the
(:nnnnission , which had subsequently appnr\'ed t, he S \lle.

On due cOllsider,ltioll ot sueh agreem , the he,lriug eXHminer

iindt; that solid agreement-, both in form and in eon tent, is in accord
\vith S 3.25 01 the Commit;sioll S Hules of Practice for Ac1juclicative

Proceedings, and that by said agl'ee,menL the parties 11,I\'e specifica1Jy

agreed to the follO\ying maXtcrs:
I, Hesponc1ent National Titanium Company, Inc" is a corporation

existing and doing business under and by virtue of the laws of the
State of California , with its office and principal place of business

located at 7270 Crider Avenue , Pico Rivera , California.
. Respondents IIenriett.a Swimmer and Tessie Somers are inclJ-

viduals and are officers of said corporation and have the sarne ad-

dress as that of said corporation.
3. Hespondents admit. all the jurisdictional facts alleged in the

complaint and agree that. the record may be taken as if findings of
jurisdictional fac.ts had been duly made in accordance with such
allegations.

4, This agreement disposes of all of this proceed-ing as to all
parties : incllH1ing provisions for the dismissal 01 the charges set
fort.h in subparagraphs numbered 13 of Paragra,phs Six anel Stwen

of t.he complaint for reasons set forth in aff(h,vits of re ponelents

Henrietta, Swimmer and Tessie Somers Wh1('h Hre incorporated in
the agreement by reference.

6S1-2:17- (;;J-
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3. :Respondents waive:
(a) Any further procedural steps before the hearing exami!lel'

and the Commission;
(1) The making of findings of fact or conclusions of Lrw; and
) All of the rights they may have to chaJJenge or coni est the

validity of the order to cease and desist ent recl in cordanc8 with

this agreement.
6. The record on ,,'hich the initial decision and Lhe decision of the

COllmission shaH be based shaH consist solely of the complaint and
this agreement.

I. This agreement 8ha.11 not become a part of the offcial record

unless and until it becomes it part of the decision of the Commission.
8. This agreement is for settlement purposes only and does not

constitute all admission by respondents that they ha"ve violated tho
y ,tS aUeged in the complaint.
9. The follmying order to ceflse and desist may be cntered in this

proceeding by the Commission without further notice to respond-
ents. ,Vhell so entered it sha.ll have the same force :llld et-Iect r s if
entered after a. full hearing. It may be nltered , modified or set aside
ill the manner pl'oyidecl for other orders. The complaint-, may be
used in ( onstruing the terms of t.he order.

Upon due consideration of the comph,int filed herein and the sHicl

Agreement Containing Consent Order To Cease And Desist? the
hearing examiner n.pprove.s and accepts the said agreemcnt.; finds
that the 'Commission has jurisdiction of the subject matter of this
proceeding and of the respondents herein; that the complaint st1tes
a legal cause for compla:int uncler the Federal Trade Commission Ad.
against the respondents, hoth genera11y and in each of the particu-

lars alleged therein, with the exception of subparagraphs 13 of

Paragraphs Six and Seven thereof , ns set forth in the affdavit which
, by reference , made a part of the agreement; that this proceeding

is in t.he interest of the public; and that the follmving order, as
proposed and provided for in said agreement , is appropriate for the
just disposition of :111 of the issues in this proceeding as to an of the
parties hcn'1:o. Tilp hcnring ex uniner therefore issues tlle sai(l order.
as follows:

It is o)'II;I' That l'Pspondenls NationnJ TitaniulT Company, Inc.
a corporatioll , and its offcel's and Henrietta Swimmer and Tessie

Somers , individually and as offcers of said corporation , and resp1md-

ents ' respresentntin : ugents and employees , directly or through any
corporate or other c1e," ice , ill connection with the offering for sale
sale or distribution of their ::Nitrosol" paint or any other paint of
substantially the same composition or possessing substa.ntially the
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same propcrties , whether sold under said name or any other name
or any other product, in commerce, as "commerce" is defined in the
Fp,cleral Trade Commission Act , do forthwith cease and desist from
representing, directly or by implication , that:

1. .. ny amonnt is a. reduced price for their paint , unless it is less
than Lhe price at which respondents usually and customarily sell
their paint in the normal course of business;

. Said paint is (1jstress merchandise or that it is necessary to sell
any designated quantity immediately, or at any other time;

3. Only a limited or designated quantity of paint is available
for sale;

4-. De1iyery will be made of the quantity ordered , unless such is
the fact;

5. Said paint is a high quality paint, or that it 1S worth twice the
amount at which it is solel; or misrepresenting the quality or worth
of said paint;

6. Said paint is of excelJent durability or provides excellent pro-

tection; or that it possesses any degrec of c1urn.hi1ity or provides any
degree of protection thn.t is not in accordance with the fact;

7. Respondents sell more than one grade or paint;
8. Said product is guanwteecl , unless the terms and conditions of

such guarantee and the manner and 10rm in which the guarantor
1,vill perroI'm are clearly set forth;

9. One coat of said paint gives solid coverage or that one or any
number or coats gives coverage to any degree that is not in accord-
ance with the facts;

10. Said paint will not crack or yellow after ycars af exposure-

11. Said paint is not subject to' mildew; and
12. Titanium is a. major ingredient in sa, ic1 paint.
It 1:8 fU'i'theT onleTcd That the complaint herein , insofar as it

relat.e.s to the charges set forth in subparagraphs Ilumbered 13 in
VaTu.graphs Six and Seven thereof, be, and the smne hereby is

dismissed.

DECISION OF THE COl\DIlSSTON AND ORDER TO FILE REPORT OP C01lT'LL\NCE

Pursuant t.o Section 3.21 of the Commission s llules of Pl'actice

t.he initia1 decision or the hearing examiner shan , on the 3rd day of
:\Iay 19(31 , become the decision of the Commission; and : accordingly:

It is ol'dm' That respondents :National Titanium Company, 1nc.
a corporation and 1-1enrietta Swimmer and Tessie Somers, inc1i

vic1ually and as ofIcers of said corporation , shall , within sixty (60)
(lays after service upon them or this order, file with the Commission
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a. report in writing, setting forth in detail the manner and form in
which they have complied with the order to ccase ancl dcsist.

IN THE :MA'ITER OF

THE :\1EKXEK COMP AXY

COXSEXT ORDER, ETC. , l REG_\RD TO THE ALLEGED VIOLATIOX OF

THE FEDER\L TnADI COl\DIISSIOX _-\CT

Docket 8146. Camp/a-illt , Oct. 19GO-Decision, May 1961

Coment orcler requiring a rnanufacturer of cosmetics and toilet preparations
to cellse using cteceptjy€ pictorial representations in televisioD advertising-
sUIJposectlJ" showing its prOllucts ' !'up€l'iority over competing brands- to sell
its " :Uennen Sot' Sol rokc " f\\'l' ol sllll\" ing cream.

COll(PL \INT

PurSUHnt. to the provisions of the Federal Trade. Commission Act
an,l oy virtue of the authority vested in it by said Act. the Federal
Tnlde Cmnmission , lwvillg reason to believe that The Ienllen Com-
pauy, a corporation , hereinafter referred to f1S respondent , has vio-
lated the provisions of sa.id Act , and it appearing to t.he Commission
t.hat. a proceeding by it in respect thereof 'Would be in the pub1ic
interest , hereby issues its complaint , stating its charges in that re-
spect as follows:

\IL-\GHAPH 1. Respondent The ?i:Iennen Company is n corporation
organized , existing and doing business under und by virtue of the
la,ys of the State of Xc\\ Jersey with its offce and principal place
of business located at J\lorristown , J\ew Jersey.

PAR. 2. Hespondent The :\lennen Company is now, anll for some

time last past. has been , engaged in the business 01' l1a1llfacturing
selling and distributing various kinds of cosmetics and toilet prepa-

ratioll . including aerosol shaying crearlls, such as J\lennen Soi'
Stroke , and causes such preparations , when sold , to be trllnsported (0
yrholesalers , distributors and l'etaile.l's in St-tps other than those in
which its factories are. located , and maintains llnd at all tinlCs men-
honed hcrein has maintained a substantial course of trade in said
products, in commerce , as " conllnerce" is defined in the Federal
Trade Commission Act.

\R, 3. Respondent The Jennel1 Compnny is 110\V , nnc1 has been
at all times rnentione(l hcrein , in substantial competition , in com-

merce dth corporations, firms and inc1iyiduals in the saJe of cos-


