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PET :\IILK CmIP AllY ET A 

Docket 6116. Order, Apr. , 1961

Tnterlocutory order denying reconsidCl'fJtion of remanel for evidence regarding
trade and commerce affected by exclusive-dealing arrangements.

The Commission , by its orcler of l\Iarc.h 13 , 1961, having 1'c-

nU1IH1ed certain proceedings , inc.nc1ing the instant proceeding, to the
hCfll'ing examiner for the reception of snch e,vidence as may be
oflel'ed relating to the nature and amount of trade and cornmerce
allected by any " requircments contracts

, '

trade agreements or other

exclusive dealing agl'eernents" llsed by the respondents in those

proceedings in distributing their ice cream and other frozen prod-
ucts; and the respondents in this proceeding haying filed a motion
requesting' that the Commission reconsider its action in remanding
this case , which motion states , among other things , that the hearing
examiner in effect fOllnd that no sneh agreernents "were used by
t he respondents in this proceeding; and

It appearing to the Commission that one of the issues implicit

in the appeal from said initial decision involves a determination of
hethe1' the instan1, respondents contracts , including those "\yhe1'eby

they haye leased cabinets and other equipment to retailer customer
1n considerat.ion of purchases I))' them 01 respondents products , an
kindred in purpose and effect to the agreements referred to in the
Commission order of remand , and t.he Commission hftVing c1ctcr-
miJJec1 t.hnt no adequate showing has been made in the motion that
the order of rernan(l herein should be rescinded; and

It appearing that the motion and the all:-"\yer filed in opposition
thereto by counsel supporting t.he comp1a.int aft'ord adequate basis
for informed decision of s11ch Inotion , and the Commission having
determined that the respondents ' reqnest for oral argument thereon
should accordingly be, denied:

It 'l.8 oi'le?(d Thnt the. respondents ' motion for reconsidcl'atjon be
and it hereby is, denied.

It f'/,thel' ordered That the reqnest for ornl argnment in snp-

port. of said motion be and it hereby is , denied.
Commissioller 1(:01'n not participa.ting.

JAMES LEES A"YD SOl'S CmfPANY

Docket 7640. Order and Opinion , May , 1961

Interlocutory order remanding to hcal'ng examiner motion to amend complaint
hy substituting allegations identifying as respondent , pm'chaser of assets
of dissolved corporation.
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OPINIO OF THE co:rflnSSION

By the CmuIIssION:

This matter is before the Commission on a ::lotioll To Amend

Complaint filed by connsel supporting the compJaint. Such motion
in effect , requests the hearing examiner (1) to perrnit the substi-

tion of James Lees a,nel Sons Company, a Dc1a\yarc corporation , as

party respondent in this proceeding in the place of James Lees and
Sons Company, a Pennsylvania corporation, and (2) to issne and

direct service of an amended complaint on the latter corporation.
The hearing examiner , being of the opinion that he had no authority
to enterta,in the motion , certified it to the Commission for determi-
na tion.

The complaint in this proc.eecling charges that the respondent
Pennsylvania corporation has discriminated in price in violation of
Section 2 (,,) of the Clayton Act , as amended. The motion states
that the assets of that corporation ,yere purchased by another cor-
poration on farch 25 , 10GO, that such assets ,yere transferred to a

n8\\'ly organized DehnYflre corporation of the same name and that
the Pennsylvania corporation is no y in the process of being dis-

solve.d. The mot.ion further states that the pricing practices of the
ne\\ corporat.ion are in all respects identical t.o those formerly used
by the original concern and thnt many of the offclnJs responsible
for the latteJ' s ma.nagement at the time the complaint issued con-
tinue in similar managerial positions with the DeJa,yare corporation.

The same ncts anel practices are challenged under the motion
proposed amendment as in the comphdnt , and no change in the cir-
cumstances leading the Commission to issue that compJnint in the
first instance is presented. The proposed amendment \\ollld merely
redesignate the respondent to correctly identify the party engaged
current1y in the activities dca,lt ,yith in the complaint. Amendment
in that respect c1early ,yould effectuate the Commission s purpose

in issuing the complaint. lIenee, the amendment appears to be

wlthiYl the purview of S3.\J of the Commission s HuJe.s which au-
thorizes heruing examiners to allmy appropriate 8.mendments under
eond.ition:-; there c1esignn,ted if " l'eftscnably ,yithin the scope of the
proceeclinginitiatec1 by the originftl complaint.

Although the heru'ing examiner \\as correct in concluding that he
ha.d no tlltllOrity to issue and direct the service of an amended

complaint , he erred in fl1rthe.r ruling in effect that he, lacked author-
ity t,o allmr nnendment of the complaint itself. Cf. (/apitd, Record8
Dist1ibntinfJ Corp. Docket o. 8028 , Order Remanding Record to
Hearing Examiner (:\iarch 1 , 1961). The hearing exmniner should

have construed 1.he motion flS a request to amend tl1e complaint by
substituting certain of the allegations of the profl'ererl draft of
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amended complaint which identify the respondent
examiner should have ruled on the motion.

The motion for amendment ,yill ue remanded to
amIneI' for consideration and appropriate action.

and the hearing

the hearing ex-

OHDEH RE L-\::-mIKG 110'110); TO HEAHIXG EXA::II .ER

The hea1'ing examiner, by order dated July 19 , 1960 , ha.ving cer-
tified to the Commission a. motion to amend complaint theretofore
filed by counsel supporting the complaint; and
The Commission, for reasons stnJed in its accompanying opinion

having determined that said motion should have bCeJl considered
and ruled upon by the hearing examiner:

It is Ol'deTCd That the aforesaid motion be, and it hereby is , re-

manded t.o the hearing examincr for such ruling.

THE FIRESTOXE TIRE & RCBBER COl\PAl'Y ET AL.

Docket 6487. Order, May 1961

Order denying motions for modification of desist order of ),Iar. D 1061

C. 371 ami stay of effecti'Vc date until i uancc of final order in
The B. F. Goodrich Co., Docket 6485 , or chal1enge by tbe Commission of
the use of the sa1es commission method of distribution by other marketers
of TBA products.

Each of the respondents hnviDg filed t,yO separate motions ,yhich
reqnest that. tJw order iSSllE'd by th8 Commission in this proceeding
on l\IaTch 9 , 1961 , be modified and limited and that its eflectiv,e date
b8 suspended or stayed pending issnance of final order in the Good-
rich matter, Docket G/18tJ , or, in the alternative , institution by the
Commission 01' additional proceedings chal1enging t.he use of the
sales commission method of distribu60n by other marketers of

TBA products; and
The respondents having requested in their motions for modifica-

t.ion that the order to cease and desist be limited so as to proscribe
only the continuance of the sales commission agreement between
them in reference to the distribution of the respondent Firest.one
TBA prodncts, bnt the Commission having fonnd , among other
things, in its decision that the record fully established that the
respondents ' use of the sales commission method 01 distribution for
TBA products had resnJted in far-reaching anti-eompetitive effects
among manufacturers and distributors of TBA products a.nd con-
stituted nnfair methods of competition and nnfair acts and practices
in commerce, and the Commission having further validly de-

termined that the appropriate remedy to be applied "as to pro-

hibit like use of such distributional method by the respondent Fire-


