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and regular price in the sense that the price pattern as evidenced

indicates the nonexistence of a usual and regular price. Under these
circumstancCs 1 unless cXplained by the respondents 

in going for-
ward with the evidence , it wonld appear that the price tickets pro-
vided by the respondents are meaningless and if so , fictitions. This
inference is nonetheless reasonable because there is a gro\ving num-
ber of discount honses in the market place which sell at less than
the manufacturer s ticketed price. The effect of this increasingly
competitive market for goods that appear to be sold at reduced

prices , which is a matter of common public knowledge , may in and
of itself have caused manufacturer s prc-ticketing at a specified
price to be misrepresentative of a regular and usual price. How-
ever , the intention of the manufacturer is not an essential issue.
The reaJ issue would seem to be whether or not the manufacturer
indicated price is a misrepresentation in substantial segments of the
market where it is usunJly and regularly not the adopted retail
price. See Household SC10ing Machine Company, Docket 6148

52 FTC 250; The OTloff Company, Inc. Docket. 618'1 , 52 FTC
700; The Clinton Watch Company, Docket 7434 , order issned Jnly 10
1960; The Baltimore Luggage Company, Docket 7683 , Initial Deci-

sion issned September 28 , 1960. See also Sec. VIII of the Commis-
sion s Guides Against Deceptive Price , adopted October 2 , 1958.

A:; regards paragra.phs of the complaint numbered frve, six , eight
nine, t.en and elcven , it appears there is some evidence from which it
can reasonably bc inferred under the circumsta,nces as evidenced

that fl. prima. facie case has been established to an extent requiring
t.he respondents to go forward with the evidence.

As regards Paragraphs Seven of the complaint: there appears to
be no evidence suflcient to establish a prima facie. casc.

A full opinion evaluating the evidence in mOTe detail than herein

set forth wi1l be inc1uded in the Initia1 Decision folJowing the con-

clusion of the hearings in the instant case. AecordinglY1 it is
Ordered That respondents motion to dismiss Paragraph Seven

of the complaint is herein and hereby granted , and it is further
Onlcreel That respondents' motion to ot.herwise dismiss the com-

plaint, or alJegations of the cornplaint is herein and hereby denied
without prejudice to the renewal of motion to dism-iss the complaint
npon the concJusion OT the Tespondents ' case.

THE PROCTER ,'C GA 1BLE CO fPA)!Y

Docket 6901. Order and opInion , June 1961

Orr1er rcmanding ca::e to bearing examiner for further evidcIlce concerning the
competitive effects of the challenged conglomerate Rcquisition of Clorox
Chemical Co. , tbe dominant concern in the liquid bleach field, including

market share data in specified geographical regions.
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OPINION OF THE COMMISSION

By the COMMISSION:

The complaint in this matter charges respondent , The Procter &
Gamble Company, with violating Section 7 of the Clayton Act

, as
amended , by acqniring the assets and business of Clorox Chemical
Co. (hereinafter referred to as Clorox). The hearing examiner has
filed his initial decision holding that the acquisition violated Sec-
tion 7 , as alleged , and the matter is now before the Commission on
cross-appeals of respondent and connsel snpporting the complaint.
The complaint alleges in snbstance that the acquisition of the domi-
nant firm in the honschold liquid bleach field by the leading pro-
ducer in related product fields may have the effect of snbstantially
lessening competition or tending to create a monopoly in the pro-
dnction and sale of householdliqnid bleach. It specifically charges
in this connection that prodncers of honsehold liquid bleach may be
unable to compete with respondent due to anyone , any combination

, or all of the following factors:
(a) llespondent's market position;
(b) Respondent's financial and economic strength;
(c) Respondenes advertising ability and experience;
(d) Respondent's merchandising and promotional ability and

experience;
(e) Respondent's "full- line" of cleansing and laundry prodncts;
(f) Respondent's abi1ity to command consnmer acceptance of its

products and of valuable grocery store shelf space;
(g) Rcspondent's ability to concentrate on one of its prodncts

or on one seleded section of the country, the full impact of its
advertising, promotional , and merchandising experience a.nd abiJity.
As the hearing examiner has pointed out, this case involves a

conglOlnerate acquisition and is therefore one or first impression.
In al) previous Section 7 procecdings before the Commission: the
challenged acquisitions were or eithcr a veTtical or horizontal nature.
1181'0 , 11011'8I'er, the acquiring firm was neither a supplier or cus-

tomer , nor n competitor of the acquircrl. Such a merger, tlle1'efo1'e
cloes not have tIle efI'ect of automaticnlIy foreclosing to competitors
any market outlet or sonrce of snpply as in a vertical merger , nor
cloe,s it 1111V8 the ene,ct of automatically climinating a competitor as

in a horizontal merger. 1\ evertheless , such a merger violates Sec-
tion 7 if it. h"s t.he proscribed effect. ,Ve repeat here witb emphasis
0111' recent holding -in the Scott Paper case: Uncler Section 7, as
fLmendec1 , any acquisition whether it be vertical, conglomerate or
horizontal is lm1a\\ful jf the eiIect may be substa.ntially to lessen
competition or to tend to create a. monopoly in a.ny line of com-

1 In the J.fatter of Scott Pop!'' COlnIJIl1ll, Docji:et 655!! (Dec, 16, 1960), :')7 YT, C, 141;i
at 1440,
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meree." 2 Therefore, respondent's contention that this type of ac-
qnisition is not embraced by Section 7 has no merit and is rejected.

The qnestion in this proceeding thus is whether the proscribed
efl'ect may in fact result from this partien1ar acquisition where the
only immediate effect is the rep1acement of one competitor by
another. In making this determination , the same tests apply as in
any other matter coming within the purview of Section 7 , but since
a conglomerate acquisition does not have the above-mentioned "auto-
matic" effects or a vertical or horizontal merger, such a determination
is necessarily diffcult to make from a consideration of evidence
relating solely to the competitive situation existing in the relevant

market prior to the acquisition and to the pre-merger status of the
acquired and acquiring corporations. Consequently, a consideration

or post-acquisition ractors is appropriate.
In this case, the hearing exmniner has placed considerable em-

phasis on evidence relating to the post-acquisition activities of
C1ol'ox. Re1ying primarily on this evidence , he has eonc1uded that
the dominant market position held by Clorox in the production and
sa1e of Jiqnid b1each has been enhanced to the detriment of actna1
and potential competition; that there is an increasing tendency of

concentration of competitors in the Jiqnid b1each indnstry and that

other 1iquid bleach producers win be unabJe to expand their opera-
tions by norma1 methods of competition. \Vhi1e we are of the
opinion that, in the circumstances of this case, he was correct in
considering this evidcnce , we do not. agree that it supports his con-

clusions with respect io the probahle effects of the acquisition.
The hearing examiner has found in this connection that, subse

quent to the acquisition, Clorox has systematically countered the
promotional activities of Purex Chemical Company, the second
largest producer of liquid bleach , by its own advertising and pro-
motional emnpaigns in various market areas throughout the coun-

try. ,Vith one exception , however , the effectiveness of these counter
promotional activities cannot be determined from the record. The
evidence discloses thaJ in one market area, Erie, Pennsylvania
Purex was unsuccessful in its a.ttempt to conduct a market test by
reason of respondent's counter promotions. \V c do not believe that
it can be inferred from this one showing however, that the same
results 'would occur in other market areas that Pllrex or other pro-
ducers may nttempt to enter or in which they ma.y a.ttempt to ex-
panel thelr operations.

2 This holding follows both from tlle language of the statute and from relevant legis-
lative history. 'The Honse Committee report stater1:

. ,

the bill applies to nIl types of mergers anu acquisitions, vf'rtieal and conglom-
f'rate as well s horizontal , which have the specified effects of substantially lessening
competition '" '" '" or tending to create a monopoly. " (H.E. Rep. (). 1191 , 81st Congo

1st Sess. p. 11 (1949).
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The hearing examiner has also found that., subsequent to the ac-
quisition , Clorox s market share of the total householdliqnid bleach
sales had increased substantially. This finding is based on data ob-

tl1ined from reports covering the period August , 1957 , to November
1958 , nmcle by the A. C. Kielsen Company Marketing Service. It
appears that the increase in the Clorox market share in the first
twelve lnonths of this period was .3 of aIle Nielson point and, in

the entire sixt.een months, .42 of one Nielson point. This increase
however , is only nbout half of the average increase of .8 of one
Kiclson point. made by Clorox in each of the five years prior to
the acquisition. The hearing examiner s failure to consider this

pre-acquisition growth trend of Clorox detracts from his conclu-
sion that t.here had been a substantial increase in the dominant mar-
ket posit.ion held by Clorox as a result of the acqnisition.
In our opinion, t.he post-acquisition data neither supports the

hearing examiner s conclusions nor does it indicate in any manner
that the acquisition will not result in a substantial lessening of

competition or tendency toward monopoly. As pointed out by
counsel supporting the complaint, very few of respondent's mer-

chandising techniques were llsed during the first eight months after
the acquisition. Thereafter, when eonsnmer promotions were used
although only on a limited basis , the market share of Clorox in-
creased sharply. ::\oreover , counsel supporting the complaint con-
tend that , clul'ing the sixteen month period after the acquisition
respondent had put. int.o effect only fl, few of the changes which
it might reasonably be expected to make in the production and

nWl'ch: mdising of liquid bleach. These changes did not extend to
the use of respondent's llWlllfacturing facilities , the use of respond
enrs srdes force in place of independent brokers, coordination of the
uhertisirig flnd promotion of Clorox with respondent' s full line of
related products and the use of national television advertising. Ac-
cording to counsel supporting the compla.int, it is only when re-
spon(lent begins to use the merchandising techniques a,nel methods
by which it has achieved spectacu1nr successes against major com-
petition in the soap and detergent fie.Jcls that. the fun impact of this
financially po,verful corporation wil1 be made on compehtion in the
liquid bJeach indnstry.

Tho record flS pre,sendy constituted does not provide an adequate
basis for det.ermining the legality of this acquisition. In the cir-
cnmstances, we might dismiss the comphtint and direct our staff to
maintain c.ontinuing surveillance of this market, ,vith the possi-
bility of bringing ulOther compJa, int in the future if we think it
warrantecl. IVe beheve , however , that the public interest wil be
better served and the respondent not unduly inconvenienced by our
remanding the case for the taking of additional evidence. This is
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likply to obyiate t.he necessity of a plenary proeccc1ing in the future
tlUlt \yolllrl be mor6 costly in t.ime fmc1 money to both the Commission
aTHl respondent. than adding to the present record. )foreover, this
disposition of the mattcr , providing as it will a more complete and
detailed post acql1isition pich1le , hns the advantage of allowing the
Commission an infornw(l hindsight upon which it can act rather
than placing too strOllg a reliance upon treacherous conjecture.

The case will , thoreforo be remanded to the hearing examiner

for the reception of evidence relating to tho competitive situation

as it p:resentJy exists in the liquid bleach industry. This cvidence
should relflte to events occurring subsequent to l\ovember 1958 , and
should include lllarket share data in each of the geographical regions
specified on page 17 of the initial decision , as wen as information
directed to more dearly delineating t.he production and merchandis-
ing facilities and tec.hniques which have been utilized by Clorox

nncler the control of respondent.

Chairman Dixon and COl11nissioner Elman not participating.

ORDER RE::IAXDIXG PROCEEDIXG TO HEARING EXA:YIT ""R

Counse1 supporting the complaint and respondent having filed
cross- a ppeals from the initial decision in this matter; and

The Commission having determined that the record as presently
constituted does not provide an adequate basis for informed deter-
minations as to the actual or probable effcets of respondent' s acqui-
sition of Claro:; Chmnical Co. 011 competition in the production and
sale of honsc.hold liqui(l bleach and being of the opinion that the
record should be supplemented in this respect to the end that alJ

of the iSSllCS involvccl in the case may be finally and conc1usively
disposed of on their merits:
It is occoTrlin,q7y o'iyle'i' That tho initial clecision be , and it

hereby is

, \

acatec1 and set aside.

It -i8 .THdheT o7'derecr That this proceeding be, and it hereby is

remanded to the hearing examiner for t118 reception of such further
evidence concerning the competitive effects of the aforementioned

acquisitioll as may be offered in conformity with the yjews expressed
in the accornpa,nying opinion of the Commission.

18 .fuTthel' 01'deTed That ftfter the receipt of sllch additional
evide,nce the. heaTing examiner make and fi1e a new initial decision
on the basis of the entire record herein.

Chairman Dixon and Commissioner Elrnan not part.icipating.




