
INTERLOCUTORY ORDERS, ETC. 1165

AMERICAN METAL PRODUCTS COMPANY ET AL.

Docket 7365. Order and Opinion, Jan. , 1961

Interlocutory order remanding case to hearing examiner for modification and to
provide for simultaneous filing by both parties of proposed findings instead
of successive filing.

OPINION OF THE COMMISSION

By the COMMISSIOX:

In his order of November 15 , 1960, closing this proceeding for the
reception of evidence , the hearing examiner fixed February 3 , 1961

as the date for filing of proposed findings and conclnsions by conn-

sel snpporting the complaint, and designated March 6, 1961 , for

filing of snch proposals by the respondents. The order additionally
granted counsel supporting the complaint leave to file reply to re-
spondents' suggested fmdings within a time to be subsequently
designated. Connsel supporting the complaint seasonably filed inter-
locutory appeal and contends that the order s provision for succes-

sive instead of simultaneous filings of those proposals is inequitable
and constitutes an improper departure from establisl1ed procedure
in Commission cases. Since the question thus raised involves an

interpretation of a ru1e of practice having general applicability to
all of the Commission s adjudicative proceedings, the Commission

feels that an expression of its views on this subject will be of mate-

rial nssistnnce to both cOl1J el and hearing examiners in future pro-
ceeclings and , COllSP.Clllcnt ly. the a ppelll is being treated as one to be
entel'L1 inec1 alHl decided.

Se,ction 3.19 of the Commission s Rules accords parties the right to

file proposed findings and conclusions at the dose of the reception
of evidence or "within a rea,sonable t.ime thereafter " as fixed by the
hearing examiner. Counsel supporting the complaint does not con-

tend , ho"\yeyer, that the time allotted for preparatjon of the sug-
gested findings which arc to be initially filed by him is insuffcient
and disposition of the appeal accordingly docs not turn on this

aspect of the time disparities. Furthermore, although the periods

of time accorded uneler the hearing examiner s ruling exceed those

usna)ly granted in Commission proceedings , the appeal's exceptions
rc1ate only to t.he successive filing provision. Thus , no question of
whether the order sery!.s to delay the proceeding unduly is prc-
senJed to us. nor is it being decided.

The above-mentione() rule docs not expressly prescribe that the

time fixprI by hearing examiners provide for simultaneous filing of
pr()posed findings: nncl a rigid rCCluircme.nt in that respect "would
foreclose heflring examiners from meet.ing the exigencies of unusual
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situations warranting another course. It is, however, equitable and
proper that parties be afforded equal time , running concnrrently, for
the submission of their snggested findings. This has been the cns-

tornary practice in Commission proceedings , and as we have previ-
onsly held in a prior interpretation' of that rule, such conrse shonld
be departed from only in nnusnal circumstances. The order ap-
pealed from here, however, contains no showing of special cir-
cnmstances or exigencies impe11ing a departure from the cnstomary
practice and other faceLs of the case clearly snggest their absence.

The rule a.s above interpreted is conducive to informed and ex-
peditious decision of cases on their modts. In the Commission
view , simultaneous submissions of proposed findings better engender
fn11 discussion of an alternative factual and legal theories available

including argument.s in favor of those proposed for -adoption and
against those anticipated to be advanced by the adversary, and
when thus prepared , proposed findings constitute informative briefs
on the evidence. Successive submissions in Commission proceedings
however , envision narrowing or the issues to those advocated by
the respective parties , with respondents ' counter findings and staff
counsel' s rebuttal submissions serving primarily as memoranda of
points and authorities in support of their exceptions to their op-
ponents : contentions. Hence, simultaneous filing or suggested find"
ings encourages more comprehensive coverage or the facts. Further-

more, such filing practice obviously is attended by less likelihood or
delaying proceedings unduly.

In view or the Toregoing, the Commission is or the opinion that
the hearing examiner erred in railing to accord the parties equal
time, running concurrently, ror preparation and submission or their
proposed findings and conclusions. The appeal is granted and the
case is being remanded ror Turther proceedings in regular course

including appropriate modification of the order of X ovember 15

1960.
Chairman Kintner dissented to the decision herein.

ORDER REJ\A DING CASE

This matter having come on to be hearcl npon the interlocutory
appeal filed by connsd supporting the complaint from the hearing
examiner s order or ::ovember 15 , 1960 and upon the respondents

answers in opposition to s11ch appeal; and the Commission , for rea-
sons stated in the accompanying opinion , having granted the appeal:

It 'Z.s ordered That this proceeding be , and it hereby is , remanded
to the hearing examiner for appropriate modification of said orc1eT.

Chairman Kintner dissenting.

. Lu.,-a Brotner8 Company, Inc. Docket 611:i6 (Decision on 1nterloeutory appeaJ,
JuJy 30, 1958).
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SCOTT PAPER COMP A

Docket 6559. Orde1 , Feb. 21, 1961

Order, with memorandum, denying motion requesting 60-day stay and recon.

sidcration of divestiture order of Dec. 16, 1960 , 57 F. C. 1415.

The rcspondcnt, on January 16, 1961 , filed a motion reqncsting
that the order conta,ined in the Commission s decision entered De.
cember 16 , 1960, be stayed for sixty days; that the respondent be

oral1y heard on the motion; and that the order be reconsidered by

the Commission. In support or the motion, respondent contends

among other things , that the requirement in the order ror divestiture
is unnecessarily harsh; that respondent has had no opportunity to
present its views as to the provisions 01 the order; and that the order
is unenforceable because or 1ack or specificity.

'Vhen rendering its decision in this proceeding, the Commission
determined that divestiture or the assets or the named corporations
acquired and thereafter held by the respondent in violation of Sec-
tion 7 of the Clayton Act , as amended, was the appropriate remedy
for correcting those violations. In directing such divestiture , the
order a1so prescribes guideposts ror its conduct in good raith , in.

dueling restoration of the acquired properties as competitive entities
in substantially the same operating form and of substa,ntia,Hy equi'7

alent productive capacit.y as existed at or about the time of acqni-
sition; and the ordcr additionaJJy directs the respondent to snbmit
within sixty days a plan for compliance with the order , with time
for compJiance to be iixed thereafter. The chaJJenged order accord-

ing1y contemp1ates fu1l opportunity for t.he respondent to snbmit
in writ.ing its recommendations and suggestions relating to the order
reqnirements ror good faith divestiture of the acqnired assets , with
opportunit.y for counsel supporting the complaint to respond in writ-
ing. Furthermore, it is implicit in the Commission s prior action

that an ac1ditiona.1 order specifying the ma.nner or divestiturc within
the purview of Section 11 of the aforesaid Act , as weJJ as the time
within which it must be accomplished , wiJl fonow.

ORDER

It .;s ordel'ed That the respondent's motion be, and it hereby is
denied.

It is further orde?wl However, that the time within which the
respondent may submit its plan for compliance with the order for
diwstiture be , and it hereby is , extended to include thirt.y (30) days
rrom the service upon the r€'spondent of this order.

Commissioner lil1s not participating.


