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MOORE BUSI ESS FORMS , INC.

Docket 7086. Order, Mar. , 1961

Interlocutory order reversing hearing examiner s rulings which quashed speci
fications regarding respondent' s sales from subpoena duces tecum in price
discrimination case.

Connsel snpporting the complaint having filcd an appeal from the
hearing examiner s rulings of ovember 15 , 1960 , whereby he granted
the respondent's motion to quash specifications 2 , 3 , 4, 6 8 and 9
of the subpoena dnces tecnm which issned on October 11 , 1960, and
hmitec1 specifications 1 , 5 and 10 in certain respects; and

It appearing that the information excluded from the specifications
require.ments under such rulings includes , among other things , data
relating to annual and monthJy net sales of respondent' s business
forms products for certain years , classified by cllstomers, sales divi-
sions and products , together -ith information respecting total sales
by the respondent at prices belmv its list prices; and
It appearing that such excluded information pertains, among

other things, to the conduct and scope of the respondent's business

and it.s capacit.y to compete , and thus .1s relevant to the issues raised
by the complaint in this proceeding which charges discriminations
i:a price resulting or likely to result in injury to competition in the
line of commerce in which thc respondent is engaged; and

The Commission having determjned that counsel supporting the
complnint aTe e,ntitled to production of all of the information speci-
fied in the subpoena duces teC\lm and that the appeal shonld be

gran ted :
It Is ordered. That the rulings of the hearing examiner which

quashed or limited the specifications of said subpoena be , and they
hereby tre , reversed.

UARCO IKC.

Docket 7087. Or'de?", Jia-r, , 1961

Interlocutory order reversing hearing examiner s exclusion of exhibits includ-

ing tabulations of respondent's saJes , and denying appeal from rejection
of other documents in price discrimination case.

Counsel supporting the c.omplaint having filed an interlocutory
appeal from certain rulings by the henrlng examiner whlch counsel

conte.nd eTroneously rejected three series of document.ary exhlbits

offered -in evidence; and
It appeftrillg that onc serles of the donunents inc1nde tabulations

by the respondent of its nei: sides for certain years chss1fied by ('115-

tomeI'S and by types of forms and data as to sales by it at prices
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below J ist prices and that connsel supporting the complaint contend
that. t.hose documents show \ among other things , increasing annual
snles, together with disproportionately increased sales by the re-
spondent at prices below its list prices and enhanced ability to
com pete; and

The hearing examiner having stated that such information will
be of no assistance in resolving whether competitive injury has or
likely may result from any price discriminations proved and ha,ving
rulecl that such documents would not be received unless like sales
data for some of the respondent's competitors are also to be offered;
and
It appearing to the Commission that in situations involving al-

Jeged discriminations in price and aJleged primary line injury the

scope of the seller s marketing activities and his sales and financial
progress or decline necessarily are relevant factors in the over-all

competitive situajjon and are relevant and material to determinations
here of past or probable future competitive effects; and

The Commission having therefore determined that the rulings
excluding the first series of documents , namely, Commission Exhibits
for Identification 397 through 403 (b), should be reversed as contra-
"cuing 83.14 (b) of the Commission s Hules of Practice which pre-
scribes that relevant , lTmteriaJ and reliable evidence shall be received
in its adj nelicative proceedings; and

It further appearing as to a second series of documents containing
staj-ements of the respondent's earnings for certa.in years that the
hearing examiner deferred final rulings , and the Commissioll \ though
regarding its above ruling as also controlling to the admissibility of
this series of documents , having determined that this aspect of the
f1ppen.1 should be denied as premature; and

The hearing examiner having rejected the third series of docu-
ments as too remot.e for the rcason that the industry sales data
therein relate primarily to sales of machines or offce equipment
other than the business forms products relevant here, and there
being no showing in the appeal that the heaTing examiner s analysis
is erroneOllS; and
Counsel supporting the compJaint having further contended that

the hearing examiner erroneously ruled that certain exhibits which
were received in evidence constituted a complete response to specifica-
1ion 10 of the subpoena duces tecum which issued in this proceeding,
but it appear1ng that the specific rulings cited by counsel do not
relate. to tho question of whether the subpoena. has been complied
\vith; and

The Commission having further determined that the memorandn
filed in support of and in opposition to t.he appeal snffce for i11-
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formed decision of the appeal and that the respondent's reqnest for

oral argument should be denied:

It is O'rdered That hearing examiner s rulings excluding Com-

mission Exhibits for Identification 397 through 403 (b) be, and they
hereby arc, reversed.

It is further m'dered That the interlocutory appeal be, and it
hereby is , otherwise denied.

CAPITOL RECORDS DISTRIBuTING CORPORATIO

Docket 8029. Order and opinion , Mar. , 1961

Interlocutory order remanding motion to amend complaint for determination
of the hearing examiner.

OPIXIOK OF THE CO:-BIISSIO

By the COJ\nnSSION:

Connsel in snpport of the complaint , by motion filed December 5
J 960 , reqnestcd the Commission to amend thc complaint in this pro-
eee,ding. By order entered January 9, 1961 , the Commission , after
noting that the motion should have been addressed to and rnled on

by the hearing examiner , referred the matter to the examiner "for
approprin-te disposition." The substitute hearing examiner , appar-
ently misunderstanding the purport of the referral , has now certified
the motion back to the Commission, having observed that in his

opinion the authority to grant or dony the motion resides only in
the Commission. In an effort to set at rest some of the confusion
and uncertainty which seems to exist among the hearing examiners
and counsel appearing before them concerning thc authority of
hearing e,xa,miners to amend complaints, the Commission is here

expressing its views on this snbject for the bencfit of alJ concerned.

Thc rule providing for the allowance of amendments to pleadings
by hearing examincrs (83. , Rnles of Practice) is rclatively new in
t he Commission s practice. It was inclnded for the first time in the
Rules published in the Fedcral Rcgister on May 6 , J 955 , and made
effective May 21 , 1955. Prior to that time , all amendments of com-
plaints of whatever nature were made by the Commission it.self. It
was the Commission s position , based on the langnage of Section 5 (b)
of the Fcderal Tradc Commission Act,' that this was mandatory for
the reasons that the authority to issnc complaints was vested solely

1 "Whenever the Commission shall have reason to believe that any such person, part-
nership, or corporation has belm or 1s using any unfaIr method ot competition or un-

faIr or deceptive act or practice in commerce, aDd if it !iball appear to the Commhsion
that a proceeding by it in respect thereof wou1d be in the interest ot the publ1c, it
shall issue find serve upon sueh person, partnership, or corporation a complaint stating
its charges in that respect find containing a notice of a hearing upon II day ar.d at a
place therein fixed at least thIrty days after the ser'\ice of said complaint.


