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formed decision of the appeal and that the respondent's reqnest for

oral argument should be denied:

It is O'rdered That hearing examiner s rulings excluding Com-

mission Exhibits for Identification 397 through 403 (b) be, and they
hereby arc, reversed.

It is further m'dered That the interlocutory appeal be, and it
hereby is , otherwise denied.

CAPITOL RECORDS DISTRIBuTING CORPORATIO

Docket 8029. Order and opinion , Mar. , 1961

Interlocutory order remanding motion to amend complaint for determination
of the hearing examiner.

OPIXIOK OF THE CO:-BIISSIO

By the COJ\nnSSION:

Connsel in snpport of the complaint , by motion filed December 5
J 960 , reqnestcd the Commission to amend thc complaint in this pro-
eee,ding. By order entered January 9, 1961 , the Commission , after
noting that the motion should have been addressed to and rnled on

by the hearing examiner , referred the matter to the examiner "for
approprin-te disposition." The substitute hearing examiner , appar-
ently misunderstanding the purport of the referral , has now certified
the motion back to the Commission, having observed that in his

opinion the authority to grant or dony the motion resides only in
the Commission. In an effort to set at rest some of the confusion
and uncertainty which seems to exist among the hearing examiners
and counsel appearing before them concerning thc authority of
hearing e,xa,miners to amend complaints, the Commission is here

expressing its views on this snbject for the bencfit of alJ concerned.

Thc rule providing for the allowance of amendments to pleadings
by hearing examincrs (83. , Rnles of Practice) is rclatively new in
t he Commission s practice. It was inclnded for the first time in the
Rules published in the Fedcral Rcgister on May 6 , J 955 , and made
effective May 21 , 1955. Prior to that time , all amendments of com-
plaints of whatever nature were made by the Commission it.self. It
was the Commission s position , based on the langnage of Section 5 (b)
of the Fcderal Tradc Commission Act,' that this was mandatory for
the reasons that the authority to issnc complaints was vested solely

1 "Whenever the Commission shall have reason to believe that any such person, part-
nership, or corporation has belm or 1s using any unfaIr method ot competition or un-

faIr or deceptive act or practice in commerce, aDd if it !iball appear to the Commhsion
that a proceeding by it in respect thereof wou1d be in the interest ot the publ1c, it
shall issue find serve upon sueh person, partnership, or corporation a complaint stating
its charges in that respect find containing a notice of a hearing upon II day ar.d at a
place therein fixed at least thIrty days after the ser'\ice of said complaint.
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in the Commission; that a substantive amendment was tantamount to
t.he issuflllce of a new complaint; and that , consequently, an1endment
power must be exercised by the Commission and was nondelegable.
In 1054 and 1055, however, this question was reconsidered. 

this connection, it was noted that the legislative history of the
Federal Trade Commission Act indicated no intention to set up Sec-
tion 5 as a legal strait jacket. ""Vhen introduced in the House, for
example, the measure provided simply for notice of hearing. The
Senate changed this to "complaintt and in the Senate version of the
biJl there was no mention of the pnbJie interest. In the closing days
of the debate , Senator Lane expressed the fear that the Commission
,vould while away its time in minor channels among small traders
and that it would solemnly sit in judgment "in the eflort to ascer-
tain 'whether a man had taken an unfair advantage of his competitor
by crossing his honey bees with lighte,ning bugs in order that they
might gather honey at night while those of the competitor were
asleep" without ever "reaching the larger and more dangerous com
binations which have secured a strangle hold on the food lockers
of every poor family in the conntry. " 2 Subseqnently, the reference
to the public interest was added in joint conference. This , appar-
ently, was simply an additional guiding yardstick for the Commis-
sion , and there 15 no evidence that it was intended as a prohibition
against reasonable delegation of authority by the Commission , for
as Section 3 of the Act expressly provides

, "

The Commission may,

by one or morc of its members or by such examiners as it may desig-
nate., prosecute any inquiry necessary to its duties in any part of the
United States.

The Commission was also convinced that the Supreme Court'
decision in Con.solidated Edif)' on Co. v. National Labor Relation8

BOClTd 306 U.S. J97 (1938), while not dispositive of the qnestion
insofar as the practice in this agenc.y was concerned , did throw some
light on the general subject. The original complaint in that case
relilted to an employer s discharge of five employees and alleged

unfair labor practices in the employment of industrial spies and
undercover operatives and in a number of particulars. During the
course of the hearing the hearing examiner allowed amendments
of the complaint to add anotber employee to those alleged to have
bcen wrongfnlly discharged and to supply an omit.ted allegation that
the other unfair labor practices had affected commerce. At the
close of the evidence , the examiner also granted a motion to conform
the pleadings to the proof. The Snpreme Court held that the amend-
ments "were discretionary rulings which afford no ground for chal-
leng!ng t.hE' yalidity of the hearing. This holding we think, is

significanL even though the statute under which the Labor BaaTd

1'ni8t Debates Volume 2, p. 1135
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operates expressly pl'oyides for delegation of the Board's authority
to issue complaints and to make amendments , for the Court in its
(lecision made no mention of the statute anclmay wen have intended
its Iflllguilge t.o be applicable to administrative proceedings generally.
That the Congress in enacting tl18 Administrative Procedure Act

must ha,-e entertained the same viC\y is shown by the legislative
history of tlmt Act. In Section 7 , broad powers of delegation to
hearing offcers are provided which : however' , do not expressly in-
clude the power to amend complaints. IIowevcr, when the bill , S. 7
was before t he Congress , the Attorney General addressed the fol1ow
ing comment to the Chairmen of the 1-1on88 and Senate Judiciary
Committees , to 'ivhich no objection was made:
Section" (b): The agency may delegate to a hearing oilcer any of the enu-

merfl1ed powers with "rhich it is im-estec1, The enumeration of the powers of
hearing offcers is not intended to be excJusive.

And the Senflte JndiciaTY Committee: in reporting the biD, had
pl'8\- iously indicated an intent to follow the recommendations of the
Att.orney Genel'ars Committee on Administrative Procedure which
had crit-cizeel the Commission for its failure to delegate its powers.
Furthermore, Section 7(b) of the Act expressly provides inter alia

that hearing oilcers shan have authority, subject to the published
ruJes of the agency and wit.hin its powers : .. to ,

, ,

, * (9) take a.ny

other flction authorized by agency rule consistent with the Act."
Thus: under the terms of the A. , the limitations on an agency
power to (1e1egatc arc: (1) The pO\\'cr delegated must be within
t.he. p0\1'er of the agency; (2) The delegation must be by agency
rule.: and (3) The action must be consistent with the terms of the
\.c1ministn.tive Procedure Act.
Acting under this authority, the Commission , in 1955 , amended

its Hules of Practice to expressly empower its hearing examiners
upon uch c.onditions as are necp sary to avoid prejudicing the

public. interest. and the rights of the paTties " to "allow appropriate
nme-ndments to pleadings. " The only hmitation was and is that an
nmenclmcnt of a complaint must. be "reasonably within the scope of
the proeeeding initiated by t.he original complaint.': ",Vhether or
Hot , in view of ot.her provisions of the Administrative Procedure
Act, the Commission might have extended this delegation to the
issuance of comp1aints is not here material. This the Commission.
in any event., has not chosen t.o (10. (See 83. , Rules of Practice

providing for t.he comme-ncement or an adjudicative proceeding by
the issuance and service of a complaint "by the Commission. ) Thus,

J Ac1ministrativ€ Procedure Act, Leg-jslntive History, 79th Cong)'ess, 2nd Session , Sen-
nte DOC;lment Ko. 248 (1946), Pl1. 22R nnd 410.

4 ';TJle statem1211t of the powers of aclministrntiYc hrltring ollcel's is designed to sc-
Cllre that rcsTJOJlsibilit;, and statns which the Attorney General's Committee stress-ed as

seJitial (Final Heport, JJP. 43- 53, particu11tl'ly Rt 

pp. 

4G-46 and 50). p. 29.
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uncleI' the Cornmission s present practice, the issuance or a complaint.
or even an amended or supplemental compJn.int, is regarded as an
flclministrativc function to be exercised by the Commission itself.
On t.he other hanel , the aJlowance or amendment8 to complaints
already issued is yiewec1 as a quasi-judicial runction : the perform-
ance of which , subject only to the hmitation noted , is vested in the
hearing exnminer. In this case , therefore, as in all simila.r cases

t-w question for decision is whether the requestcd a.mendment is or
is not " reasonabJy \\ jthin the scope or the proceeding initiated by
the original compJajnt,

The extremities or the concept enunciated by this statement or
limitation have never been specifically stated. Certainly there are
llwny proposed amendments , such as those intended to merely clarify
the alJegntions of a complaint , 01' to add examples of practices al-
leged to be unJawful , or to correct typographical errors or omissions
or to specify dates , whieh are not excluded rrom those to be ruled
on by the examiner. It is doubtfu1. howe.ver, that the formulation
of an)' inflexible stonrlanl nppJicable to all types of omendments
is possible. Subject to the principle that the Commission reserves
to it-self t-he disrreti01lnl'Y determination of when there is reason to
lwJien the Jan' has been violated and when the public int.erest re-
Cjuires the institution of a proceeding, ns well the authority to frame
the charges, the question of whether requests for material amenc1-

11eni-s are "\yithin the intendment of the rule delegating authority
to lwarjng exa.miners must , of necessity: depend on the particula.r
cil'cmnstances of each case.

In the case now before j he Commission , the complaint. aJ1eges
ill part , that. Capitol Re.cords Dist.ributing Corporation , a Delaware
corporation , is engaged in t.he snJe and distribution of phonograph
records. It further alleges tl1at in the course and conduct of this

For examples of prior treatments of this subject, see Docket 6486, The Goodyea!
Tire (/.11d R1lbiJer COmfJtOIY, Order AtIrrning Hearing Examiner s Order Amending Com-
plaint, iswed October 2(; , J956, recog-niziJlg the examincr " authority to amend a com-
plaint by adding as a pal"t ' re"pondent a suhsidiar:c of the orig-iJHl1 respondent; Docket
7344, '1'he G-rnnd Union Company, Order Granting Intel"ocutory Appeal, and accom-
panying opinion , iss11er1 OetolJer 14 , 1957 , remanding a proceeding to the examiner 
entertain a motion to substitute as parties respondent suhsidiaries of the originaJ re-

1onlJ!mt; DockE't (-;961 Hafner Coffee Company, Order Remanding :\lotion for Amend-
m(!nt to Hmring ExaminE'J' , Issued June 4, 1958, directing the examiner to rule on a
motion to slllJstitute an imJiviclual for a nOJlcsistent corporation prrone0l1s1y named in
Ole ori:,inal complaint; Docket 7 U7, Forster Mfg. Co" 111 , Order Den:dng Respondents
Interlocl1tary Appeal, issued September 10, 1959, affrming the examiner s nuthority to
ameIlc1 fl COffIJIaint so lS to clarify tlw "negations. Anel for examp1es of situations
in which the Commission in tll8 exel'cisr of its adrninistrati\'e rcsponsibility has itself
(lircctetl the iss\.Jance of amencled Ilml Rl1Dplemcntfll cOllplaints, see Docl;et 6458, Poorl
Pa(I' Stores, Inc" Order Disposing of IntcrloCl1tor 'i Appeal, issl1ed l\1arch 12, 1957;
Dad:et 5459 Giant Food Shopping Center Order Disposing of Interlocutory Appeal,
iSS11€l1 l\la' 8, 1957: Docb,t 6914 Wfllth(on Watch Company, Order in Disposition of
:lIotioIJ Certificd by Hea1'ng Examiner, issned 1\Iarch 6, .195R; and Dor.ket 7195 Hov-
ing CorpO!"(lHOl1, Order Disposing of :lJotion CcrtifiE'rl by Hearing Jixaminrr, issued
:lIarch 9, 195fl.
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lmsiness , the eompany has indulged in certain acts a.nd practices
which are charged to be unlawful. In essence and aside from the
unnecessary and redundant facts alJegec1 to be the history of the
shift from live to recorded performances, the increase of sales of
records through "exposure " etc. , the acts and prac6ccs so charac-

terized consist of a course of conduct in which the respondent
secrctIy induces or influences disc jockeys and others to enhance
the popnl'Ll'ity of records in which the respondent has a financial
interest, by "exposing J or playing such records on programs broad-
cast areI' radio and television stations. The means or method by
which this is al1eged to be accomplished is the negotiation for and
disbursement or ' payoIa:'J c1efined aS among other things

, "

the pay-
ment of money or other valuable consideration to disc jockeyst etc.
The amendments requested are (1) the addition of Capitol Records
Inc. , a CnJifornia corporation, as a party respondent, which com-
pan)', it is al1eged , owns a11 the capital stock of the present respond-
ent and participates in the control of its activities, and (2) a redefini-
tion of "payo1a" to include without qualification the practice of
infll1enring or attempting to influC11ce disc jockeys and others to
broadcast records on any basis other than on their own independent
choice. and a restatement of the t.heory on whjch such practice is
alleged to be deceptive to the public and therefore nnlawful.
Such amendments , it seems to us , obviously relate only to details.

The subject matter of the adion and therefore "the scope of the
proceeding" is the alleged practice of deceiving the public by secretly
contriving to have records in which the respondent has a financial
interest selected and played on broadcast programs on a basis other
than their own merits. Clearly, the requested amendments , involv-
ing onJy the addition of a party respondent whose financiaJ interest
in the records and whose participation in the practices are alleged
to be the same as those of the original respondent, and a. rest.atement
of the method employed in eftectuating the practice alleged to be
unlawful , are so related to the subject rna.tter of the proceeding as
to be we11 within its "scope." The fact that they are not strictJy
within the original complaint is immateria1 for if they were, no
amendment. would be needed. They do not , however purport to
cover any new or different practices. K 0 changes are alleged in any
of the circumstances which led the Commission to issue the com-
plaint. No different determinations are necessary with respect to
the beJief that a violation of law has occurred or that the public
interest. required the initiation of the proceeding. The Commis-
sion s prior action on these questions will remain unchanged. The
motion for the amendments , while seeking the addition of a respond-
ent and clarifimtion of the pJcading, actua11y is only an attempt on
he part. of counsel to describe more accurately the sjtuntion the
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Commission itself intended to deal with when it issued the com-
plaint ol'igiually. As such , it is a procedural step looking to 

ruling by the trie.r or the racts in the exercise or his quasi-judicial
function , and , thus , raIls within the category or actions which the
Commission has delegated to its hearing examiners"

This matter will be remanded to the examiner ror an exercise or
his sounel discretion in determining whether in the circumstances
the motion should be granted or denied.

ORDEn RE::IANDING RECORD TO HEARING Ex.4.::iINER

The hearing examiner, by order entered January 24 , 1961 , having
cert.iIied the record herein to the Commission ror such action as the
Commission may deem appropriate with respect to a motion to
amend the complaint , filed by connsel in support of the complaint;
and
The Commission, ror the reasons set rorth h1 the accompanying

opinion , being or the view that the motion is one which should be
ruled upon by the examiner:

t iR onlered That the record be, and it hereby is, remanded to
the hearing examiner for such ruling.

II P. HOOD & SONS, I~C.. ET AL.

Docket 8273. O?"der, Mar. , 1961

Ol'lcr denying motion to disqualify hearing examiner c1.rrently presiding in
factually rclated case.

This matter halTing been considered by the Commission upon the
motion and affcb vit or counsel for respondent The Great Atlantic &
Pacific Tea Company, Inc. , requesting that the hearing examiner
duly assigned to this proceeding be clisquaJified and removed by
reRson of the hct that he had previously been assigned to and is
currently engaged in presiding over adjudicative hearings in a

factual1y related case; and
It appearing that pursuant to g3.15 (f) (2) of the Commission

Rules of Practice the hearing examiner was served with a copy of
t he motion and that he has not ejected to disgnalify himself; and

It further appearing that respondent's motion and affdavit make
no claim thAt the hearing examiner is biased or prejudiced or that
he is not ful1y capable of conducting the duties or a presiding offcer
in this case , but. on the other hand , said motion and affdavit con-
tain only speculation and conjecture that the hearing examiner win
be unabJe to keep separate in his mind the facts adduced in the two
factua,l1y related cases , thus depriving respondent of a fair hearing;
and
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The Commission having concluded that the hearing examiner
judgment or his own ability to afford due justice and a rail' hearing
to the movant is persuasive and in these premises should be C011-

flc1ently supported by the Commission; therefore
J filS ()j'dered That the motion to clisql1alify the hearing examiner

from presl(ling in this proceeding be : and it hereby is , denied.

THE B. F. GOODRICH COMPANY ET AL.

Docket 6485. Ord,er (lind opiniun , Mar. , 1961

Order remanding case for reception of additional market data to determine
tile competitive effects of the sales cOlDmission method of distributing TBA
p1' odncts.

OPTXIOX OF THE CO::DIISSIOX

By J\:INTNER ChniTman:

This procectling commenced with the issua.ncc of a complaint on
Tanllary 11 , 1956 , charging The E. F. Goodrich Company and The
Texas Company with acts , practices and agreements constituting a
viol:tioll of Section ;') of the Federal Trade Commission Act. 15
lJ. C. 45 (lDf58). Respon(lents answered in cluc course , admitting
in part. the allegations of the complaint but denying that Section 5
has been contravcncd.

The principal issne framed by the pleaclings is the lega,lit.y of a
contract between these respondents ca11ing for the payment by Good-
rich of a sales cornmission t,o The Texas Company (hereinaHer re-
fe.rred to as Texaco) in return for sales assistance in promoting
automotive tires, baiteries a,nd accessories (hereinafter referred to
as "TEA" or "TBA products ) of Goodrich to retail and whoJesale

petroleum outlets of Texaco. In addition Texaco is charged with
ha,ving entered into a substantially identical agreement with The
Firestone Tire & Rubber Compfln:v , and Goodrich is charged with
having entered into such agreements with five other oil companies
in addition to Texaco. Although Goodrich and Texaco are the
only respondents in this proceeding, Firestone and Shell Oil Com
pany are joine(l flS respondents in a, compRnion case, Docket 6487
and in another cornpflnlon case , Docket 6486 , The Goodyear Tire &
Hnbber Company and The Atlantic Refining Company are paired as
respondents.

The eomp1fint. charges in substance. that the success enjoyed by

Gooch-ieh and Firestone, in sening to Texaco outlets has been pur-
chased at the expense of competing TEA suppliers at the manufac-
turing a.nd wholesale levels. Counsel support.ing the comphint

1 Other oil companies having !lle commission agrepments with Goodrich are Continen-
T:ll Oil ComJ)!\ny, Jenn('\' :Ianl.ff1ct\lring Company, Shell American Pctl' olcum Company,
The Obio on Company and Emblem Oil Company,


