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proach the case from that stand point. Accordingly, we find that
the charge of fictitious price labeling, as pleaded , has not been sus-
tained.

The only issue remaining for our eonsideration is whether our
order to cease and desist should include Jack Hirsh individually and
as an officer of the corporate respondent. The record disCloses that
Hirsh was secretary-treasurer and one of the directors of the corpo-
ration at the time of the investigation and hearing in this matter
but was not a stockholder. His job was principally that of super-
vising the alteration department and inspecting the physical plant
of the various retail stores. There is no evidence that Hirsh was
responsible for or participated in the formulation , direction or con-
trol of the acts or practices of the corporation. l\10reover, at the

final hearing in this matter in November 1960 , respondents ' counsel
introduced evidence showing that Hirsh had resigned as an officer
and director of the corporation in l\1arch 1960 , and it appears that
he is no longer in the clothing business. Under the circumstances

the complaint will be dismissed as to respondent Jack Hirsh in his
individual capacity and as an officer of the corporation.

To the extent set forth herein , the appeal of counsel supporting
the complaint is granted but in all other respects it is denied. The
initial decision is set aside and we are entering our own findings as
to the facts , conclusions and order in conformity with this opinion.

IN THE MATTER OF

DECCA DISTRIBUTING CORPORATION

ORDER , ETC. , IX REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL
TRADE COMMISSION ACT

Docket 7880. Complaint, Mar. 1960-Dec'ision , Aug. , 1961

Order-following enactment of specific statutes which afford adequate protec-
tion to the public against the challenged practices-dismissing complaint

charging New York City distributors of phonograph records with giving
illegal "payola" to radio and television disc jockeys.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that Decca Distributing
Corporation, a corporation, hereinafter referred to as respondent

has violated the provisions of said Act, and it appearing to the
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Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges
in that respect as follows:

PARAGRAPH 1. Decca Distributing Corporation is a corporation
organized , existing and doing business under and by virtue of the
laws of the State of New York , with its headquarters located at 445
Park Avenue, New York , New York.
PAR. 2. Respondent is a wholly owned subsidiary of Decca Rec-

ords, Inc. The respondent is now , and for some time last past has
been , engaged in the offering for sale, sale and distribution of pho-
nograph records and other products manufactured by its parent
corporation , Decca Records, Inc. and by other subsidiaries of Decca
Rec.ords, Inc. including Coral Records, Inc. and Brunswick Radio
Corporation. Respondent sells and distributes said phonograph
records and other products through some five divisions and thirty-
one branch offices located throughout the United States, to retail
outlets and jukebox operators in various States of the United States.

In the course and conduct of its business , respondent now causes
and for some time last past has caused , the records its distributes
to be shipped from one of its division headquarters or branch offices
to purchasers thereof located in various other states of the United
States , and maintains, and at all times mentioned herein has main-
tained , a substantial course of trade in phonograph records in com-
merce, as "commerce" is defined in the Federal Trade Commission
Act.
PAR. 3. In the course and conduct of its business, at all times

mentioned herein, respondent has been, and is now, in substanial

competition, in commerce, with corporations, firms and individuals
in the sale and distribution of phonograph records.

PAR. 4. After vVorld vVar when television and radio stations
shifted from "live" to recorded performances for much of their pro-
gran1Jning, the production , distribution and sale of phonograph rec-
ords emerged as an important factor in the musical industry with

a sales volume of approximately $400 000 000 in 1958.

Record manufacturing companies and distributors ascertained that
popular disk jockeys could , by "exposure" or the playing of a record
day after day, sometimes as high as six to ten times a clay, substan-
tially increase the sales of those records so "exposed". Some record
manufacturers and distributors obtained and insured the "exposure
of certain records in which they were financial1y interested by dis-
bursing "payola" to individuals authorized to select and "expose
records for both radio and television programs.
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Payola , among other things, is the payment of money or other
valuable consideration to disk jockeys of mu.:;ical programs on radio
and television stations to induce , stimulate or motivate the disk
jockey to select , broadcast

, "

expose :' and promote certain records in
which the payer has a financial interest.
Disk jockeys, in consideration of their receiving the payments

heretofore described , either directly or by implication represent to
their listening public that the records "exposed" on their broadcasts
have. been selected on their personal evaluation of each record'
merits or its general popularity with thp public , whereas, in truth
and in fact, one of the principal reasons or motivations guarantee-
ing the recorcPs "exposure:' is the "payola ': payoff.
PAR. 5. In the course and conduct of its business in commerce.

during the last several years , the respondent has engaged in unfair
and deceptive acts and practices and unfair methods of competition
in the. follo,,-ing respects:

The respondent has negotiated for and disbursed " payoJa:' to disk
jockeys broadcasting musical programs over radio or television sta-
tions broadcasting across state lines , or to other personnel ,,-ho influ-
ence the selection of the records "exposecr' by the disk jockeys 
such programs.

DecE'ption is inherent in "payola:: inasmuch as it involves the pay-
ment of a consideration on the express or implied understanding that
the disk jockey ,yiIJ conceal , ,yithhold or camouflage. such fact from
the 1istening public.

The. respondent has aided and abetted the deception of the public

by '-ariO1~s disk jockeys by eontrol1ing or unduly influencing the ': ex-

POSUl'(' :' of records by di~k jockeys ,yit h the payment of money or
other consideration to them , or to other personnel ",hich select or
pH rtici pa te in the selection of the records used on SHC 11 broadcasts.

Thus

, "

payola" is used by the respondent to mislead the. public
into belieTing that the records "exposec1~: "'ere the independe.nt and

unl)l~s('d selections of the c1isl\: jockeys bas('c1 either on each recorcFs
merit or public popularity. This deception of the public. has the
(,~1pflcity and tendency to cause the public to purchase the "exposed"
rE'col'ds ,,' hich they othenyise might not ha'-e purchased and , also

to enhance the popularity of the ': expose(F records in YflriollS popu-
larIty pons , which in hu'n has the capacity an(1 tendency to snhstan-
t1r:.l1y increa~e the sales of the "exposed" records.

\.n. G. The. nforesnid acts , practices and methods haye the capacity
and tenc1elwy to mislead and c1eceiyc the ))11b1ic :md to hinder, re-

st::a;n and snppress competition in the oH'el'il1g for sale , sale and
distribution of phonograph records , and to dj,'ert trade unfairly to
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the respondent from its competitors and
thereby been done and may continue to be
commerce.

PAR. 7. The aforesaid acts and practices of respondent , as alleged
herein , were and are all to the. prejudice and injury of the publi~,
and of respondenCs competitors and constitute unfair and deceptive
acts and practices and unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission Act.

..111' A'f'thzli' W"olteJ'; Ji'. and JIr. iohn T. lf(l7h' eJ' for the Com-

substantial injury has

done to competition in

mIssIOn.
Jlr. Robert J. Feldman Xe,,- York , N. , for the respondent.

IXITIAL DECISION BY ABNER E. LIPSCO:\IB, I-IL\RIXG EX..UIINER

On )'Iarch 18 , 1060 , the Commission issued its complaint herein,
charging the Respondent , which is a ,,-ho1Jy-m\lled subsidiary 
Decca Records , Inc. , and is engaged in the offering for sale , sale and
distribution of phonograph records and other products manufactured
by its parent corporation and by other subsidiaries thereof, ,,-ith
violation of the Federal Trade Commission Act , in that Respondent
has negotiated for and disbursed "payola" , ",hich consists of the

payment of money 01' other valuable consideration to disk jockeys
of musical programs on radio and TV stations , to induce the disk
jockeys to select , broadcast

, "

expose" and promote certain records , in
,,-hich the Respondent is financially interested, on the express 
implied understanding that the disk jockeys ,,-in conceal the fact of
such payment from the listening public.
On June 5 , 1961 , prior to the ofl'ering of any evidence herein

counsel supporting the complaint submitted a motion requesting that
the complaint be dismissed ,,-ithou1 prejudice. In support of his
request counsel supporting the complaint states that the Communi-
cations Act of 1fJ34 has been amended in se"ernJ particulars, and
that , as a result of those amendments , he considers "the continued
prosecution of this matter an unnecessary expenditure of time , efIort
and funds in determining the legnlity of then lJeged practice , since
the protection of the public interest is now fully assured by specific
statute Counsel for the Hespondent ofl'C'l's no objection to the
granting of this motion.

..:

\.fter coIlsidering the motion to dismiss , the la", nnd amendments
referred to herpin ~ ~nd the oral reply thereto of cou11sel lor the Re-
spondent , the IIearing Examiner accepts the 1'ensons ofl'ered in sup-
port of t he motion , and concurs in the opinion of counsel supporting
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the complaint that the dismissal without prejudice of the complaint
herein ,vill be in the public interest. Therefore

It is o1YleTed That the complaint herein be, and the same hereby
, dismissed without prejudice to the right of the Commission to

initiate further proceedings against the Respondent, should future
events so warrant.

DECISION OF THE COl\Il\IISSION

Pursuant to Section 3.21 of the Commission s Rules of Practice

the initial decision of the hearing examiner shall , on the 2d day of
August 1961 , become the decis~on of the Commission.

IN THE ~1ATTER OF

NATIONAL DRUG PLAN, INC. , ET AL.

CONSENT ORDER, ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRA.DE CO:M:UISSION ACT

Docket 8099. Complaint, Ang. 1960-Decision, Ang. , 1961

Consent order requiring 'Vashington, D. , mail order sellers of drugs, pre-
scriptions, and pharmaceuticals, to cease making false representation!!! In
advertising their comparative prices and savings for customers , and their
services and operations, as in the order below specified.

CO:M:PLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that National Drug
Plan , Inc. , a corporation , and Aaron Abranson , individually and as
an officer of said corporation , hereinafter referred to as respondents
have violated the provisions of said Act , and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest , hereby issues its complaint stating its charges in
that respect as follows:

PARAGRAPH 1. Respondent National Drug Plan , Inc. , is a corpora-
tion duly organized , existing and doing business under and by virtue,
of the laws of the State of Dslaware with its office and principal
place of business located at 731 North Capitol Street, \Vashington 2

C. Respondent Aaron Abranson is President of the corporate
respondent and Chairman of its Board of Directors. He dominates
controls and directs the policies , acts and practices of the respond-
ent corporation , including the acts and practices hereinafter set out.


