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I t is fu'rther ol'dered That the hearing examiner s initial decision

as modified , be, and it hereby is , adopted as the decision of the Com-
mISSIOn.

By the Commission , Commissioner Anderson concurring in the re-

sult and Commissioner Kern dissenting.

IN THE l\L\ TTER OF

SUNSI-IINE BISCUITS , INC.

ORDER , ETC. , I::-J" REGARD TO TI-IE ~\LLEGED nOLA.TION OF SEC 2 (a) OF TI-IE

CLA YTON ACT

Docket 7708. C01111Jla'int, Dec. 1959-Decision, Scpt. 5, 1961

Order requiring a substantial manufacturer of potato chips, peanut butter
biscui 1s, cookies , and pretzels, a mong other food prod uets, with net sa les

in 19;:;8 of approximately $180 000,000, to cease disrriminnting ill price in
Yiolation of Sec. 2(a) of the Clayton Act by granting, through its Velyet-
Knm-Chee Diyision , 5 per cent volume plus 2 11el' cent cash discounts 011

Krun-Chee" potato chjps to certain large retail grocery and drug c!lains

in Cleveland, Ohio-including :\Iarshall-l\:Iiller Drugstores, Pick- l-'ay

Supermarkets, FoodtoWD Supermarkets, and Fazio l\Iarkets-while 110t

offering the discounts to competitors of the chains.

COMPLAINT

The Fe.deral Trade Commission, having reason to believe that re-
spondent Sunshine Biscuits , Inc. , has violated and is now violating
the provisions of subsection (a) of Section 2 of the Clayton Act

(V. C. Title 15 , Sec, 13), as amended by the Robinson-Patman Act

hereby issues this complaint, stating its charges \\ith respect thereto

as follows:

PARAGRAPH 1. Respondent Sunshine Biscuits, Inc. , is a corpora-

tion organized and doing business under the laws of the State of New

Yor1\:, with its principal oi-lice and place of business located at 29-
Thomson A venue , Long Island City 1 , New York.

PAn. 2. Respondent is no"" and for a nUlllber of years has been

engaged in the business of manufacturing, selling and distribut-
ing various products, including grocery products such as potato chips
peanut butter, biseuits, crackers, cookies and pretzels, to wholesale

distributors , retail grocery and drug chains and individually operated
retail outlets. Deliyeries by respondent to purchasers and customers

have been , and are now , ll1a-de largely either directly from respondenfs
manufacturing plants or through its distributing branches. Respond-
ent' s net sales amounted to approximately $180 000 000 in 1958.

P.cill. 3. In the course and conduct of its business, respondent has
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be.en engaged and is presently engaged in conllllerce, as "commerce
is defined in the amended Clayton Act.
PAR. 4. In the course and conduct of its business in commerce

respondent has been and is now in competition with other corpora-
tions, partnerships , firms and individuals engaged in the manufactur-
ing, selling and distributing of various products , including potato
ehips , peanut butter, biscuits , cookies and pretzels.

PAR. 5. In the course and conduct of its business in commerce, re-
spondent, through its Velvet Peanut Products-Krun-Chee Potato
Chips Division (hereina.fter referred to as Velve.t--Krun-Chee Divi-
sion), has manufactured and sold , and is presently manufncturing and
selling, potato chips under the brand name "Krun-Chee " as well as

several varieties of peanut. butte.r. The manufacturing plant. of this
division is located at 14471 Livernois A.. venue, Detroit, l'diehigan.

PAR. 6. In the course and conduct of its business in commerce, re-

spondent, through its Velvet-Krun-Chee Diyision , has sold and is
now selling certain products to some purchasers at prices subsbntially
higher t ha.n those charged other purclwsers of the~e. prod \lct::; of Ii 
grade and quality \\ho have been and are no\\" competil1g ~'\ith saiel
nnfavorecl purchasers.
For example , respondent , thl' ough its Yclvet-Krun-Chee nivi8ion

has granted and is nol\' granting certain large reL"\il grocery ;mc1 drug
chains 10e1ted in Cleveland , Ohio , 5 percent yolmne pIns:! 1)(,,1'C('.111:.

cash (lisc.ounts on ;' Krun- CheE'.

~: 

potato chips. These;) percent volume
pIns 

:!. 

percent cash discounts \\e1'o not ofl'ered to nIl other purcTlnsel's
in ccrllpetition ,"ith said f:nol'ec1 purchasers. Among the favored
retnil chains receiving such favore.c1 prices in the CJevelnnc) area are:

),Iarshall-:Jliller Drugstores, Pick- Pay Supermad::ets, FoodtOlyn

Supennarkets and Fazio i\larl~ets.
\R. 7. The effect of respondent's discriminations in price, as 

above al1egecl , may be substantially to lessen competition or tend 
lTeflte a mono~)olv in the lines of commerce in \\'hich reS Jonc1ent and

.L 

its F.ll' chnsers are respectively eng,lgec1; or to injm' , destroy or prevent
collllwtition ,yith purchasers of respondent \rho receive the benefit of
such c1iscl'imii-mtions,
PAIL 8. The acts and practices of the respondent, as alleged above

vio1nte subsection (a) of Section 2 of the amended Clayton Act,

FINDIl\GS AS TO THE F"\CTS , coXCLrSIONs X~,D ORDEH

Pursuant to the provisions of an Act of Congress, entitled "An
Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes " approved October 15 , 1914 (the
Clayton Act), as amended by the Robinson-Patman Act, approved
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June 19 , 1936 (15 V. , Sec. 13), the Federal Trade Commission on
December 22 1959 , issued and subsequently served upon the respondent
named in the caption hereof its complaint in this proceeding, charging
said respondent with having violated subsection (a) of Section 2
of said Clayton Act, as amended. The respondent's ans\ver to the
complaint was filed on April 4, 1960. Thereafter, by stipulation be-
tween counsel , executed June 2, 1960, respondent admitted the ma-
terial al1egations of the complaint but reserved the right to offer
evidence to prove any affirmative defense authorized by subsection (b)
of Section 2 of the amended Clayton Act. I-Iearings were thereafter
held before a duly designated hearing examiner of the Commission
and testimony and other eyidence. were introduced by the respondent
for the purpose of establishing a defense under the aforesaid sub-
section. In an initial decision , filed February 1961 , the hearing
examiner held that a valid defense under Section 2 (b) of the amended
Clayton Act had been established by respondent and ordered that
the complaint be dismissed.

The Commission having considered the appeals of counsel support-
ing the complaint and respondent from the initial decision and the
entire record in this proceeding, and having determined that the ap-
peal of counsel supporting the complaint should be granted and that

the initial decision should be vacated and set aside, now makes this
its findings as to the facts, conclusions dra\vn therefrom and order
to cease and desist which , together with the accompanying opinion
shall be in lieu of the findings, eonclusions and order eontained in
the initial decision.

FINDINGS AS TO THE FACTS

1. Respondent , Sunshine Biscuits , Ine. , is a corporation organized
existing and doing business under and by virtue of the laws of the
State of New York, with its prineipal office and place of business
loeated at 29-10 Thomson Avenue, Long Island City, New York.
Respondent is engaged in the business of manufacturing, selling and
distributing various grocery produets , including potato chips which
are sold under the brand name "Krun-Chee
2. In the course and conduct of its business, respondent has been

and now is engaged in commerce, as "eommeree" is defined in the
Clayton Act , as amended.
3. In connection with the sale of Krun- Chee" brand of potato

chips from its plant located in Detroit, :Michigan. respondent has dur-
ing the period .June :28

1 HnJ7
, to l\Iay l!)(W. granted cliscounts of 

plus:2% to Jour customers in Cleveland~ Ohio , and discounts of 5% to
fifteen enstomers in that same area. The aforesaid purchasers re-

1 As cor.rected by order of Nov . 9 1961.
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ceiving said discounts competed with other purchasers of respondent'
Krun-Chee" brand of potato chips who did not receive any dis-

counts from respondent. The effect. of such price discriminations
may be to injure., destroy, or pre\Tent competition with the recipients
,of the aforesaid discounts.

4. Respondent claims that it granted the aforesaid discounts for
the purpose of meeting in good faith equally low prices granted or
offered by its competitors. In some instances, it was necessary for
respondent to grant discounts in order to prevent the loss of its cus-

tomers to competitors. In a number of other instances , however
Tespondent granted discounts to buyers "ho had been purchasing
from its competitors and was thus able to obtain new customers.

5. The defense of meeting competition cont:tined in the proviso to
Section :2 (b) of the amended Clayton Act is limited in its scope to
those situations in which a se1ler is acting in self-defense against
competitive price attacks and is not applicable ,,"here the seller makes
discriminatory price reductions in order to obtain new customers. In
those instances in \vhich respondent lowered its price to obtain ne'y

customers , it was not acting defensively and cannot avail itself of the
meeting competition defense provided by Section :2 (b) .

(). On the basis of the record herein , the Commission finds that 1'('-

spondent has discriminated in price bet,yeen rlifIerent purchnsers in
the sale of its "Krun-Chee. brand of potato chips in commerce and
that the eHeet of such discriminations may be to injure , destroy, or pre-
vent competition with purchasers receiving the benefit of such (lis-
criminations: and that. respondent has failed to establish a valid
defense under Section ~ (b) of the Clnyton Act , as nmended.

cnXClXSIO::\, S

The Federal Trade Commission hns jurisdiction of the subject
mntter of this proceeding and of the. respondent. The aJoresa id ads
and practices of respondent. as herein found constitute violation~ of

sllbsfetion (a) of Section 2 of the CI":," ton AeL a~ amended.

()HDET:

1 t is m'de'red That respondem , Sunshine Biscuits : Inc. , a corpora"
tion , its officers, c1ireetors, representatlyes, agent s and employees

directly or through any corporate 01' other device , in or in connection
\"ith the sale of groeery products , ine1uding potato chips , in commerce
as "commerce" is defined in the. amended Clayton Act, do fortll\yit 
cease and desist from;

Discriminating in price by selling such products of like grade and
qunlity to any purchaser nt prices higher than those charged any other
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purchaser, where such other purchaser competes with the unfa yorecl
purchaser in the resale and distribution of the aforesaid products.

f t is flo' thel' ordeTed That respondent, Sunshine Biscuits, Inc..

shall , ,,'ithin sixty (60) days after service upon it of this order, file with
the Commission a report, in writing, setting forth in detail the manner
and form in ,yhich it has complied with the order to cease and desist.

By the Commission , Commissioner Elman dissenting.

OPIXIOX OF THE CO)BIISSION

5Y..:-\..NDERSOX

, .

ommlSSlOner:
This matter is before the, Commission on cross-appeals of respondent

and counsel supporting the complaint from the hearing examiner
initial dec.isioll.

The complaint herein charges respondent ,yith violating subsection
(n) of Section 2 of the. Clayton Act, as amended by the Robinson-
Patman ~c\ct , by discriminating in price between different purchasers
of its products. Hesponc1ent hGS admitted in f!. stipubtion CX'2cntc(1
by counsel that in connection with the sale of its "Krun-Chee" brand of 
potato chips it. has granted discounts of 5% anel 2% to four eus~omer~
in the Cleveland , Ohio , area and discounts of 5% to fifteen customcr:::; in
that area. Hespondent has further admitted that it did not gin::' any
discount to other customers competing in the resale of said potato
chips in the Cleveland area and that the etrec.t of such discrinlin:l t ion~
in price 111ft)' be to injure. destroy or prevent competition behveen the
customers ,rho received the, discounts and those ,,-ho did not i' eCE'LYe

them.
Although admitting the, essential elements of a Section 2 (a) vjOL1-

tion in the aforementioned sbpulfttion , respondent. reserved the l'ig'ht to
offer evidence to prove any afl1rmative defense authorized b:v Section
2(b) of the amended Clayton ~c\ct. Accordingl?, at fhe cloc;:e ot the
case in chief , it presented E',-idence for the purpose of sho"ing t ha t
its lo,ver prices to cel tain purchasers ,vere made in good faith to meet
the equally 10\\ prices of its competitors. The follow"ing fncts 1'E'1;Hive

tothis defense are disclosed in the record:
In ,Tulle. 1~)37. respondent flcqllir('cl Yeh- et Pe:lllll( Pl'odw:,t~. . TI1c.

a corporatjoll engnged iJ1. the m~n11lf;1C't11I'e alld ~nle of Y;ni()ll~. -rnOI

prodllcts incll1din~' the " Knm- Chee:: hl'rln(l oJ poU~to chip~. r' rior
to tIle :\cCJnisitiOlL Kl'11l1- Chee potato chipc: had been mnrh:eted i 11 the
Clen~lanc1 area. b~- (l110(1 '1C1' cot' ponti lUll. K l' llll- Chce r)i~::l'iblll ing. Inc..
which ""as later acquirp(l b~- J'espnndPlJi. _\t the time of the ;l('qlli.::i-
bon of '- ehet Peanut Pr()(lucts. Inc.. (,clll~wtition flnel sale oJ j)nUlto
chips in the Clevelanc1mf\l'ket "-a~: extremely sharp. Other (li:::trib-
utors in that area were sel1ing potato chips at cliscol1nts oJ ti7cI ;l11el
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2% to certain favored purehasers, aJHl 5)'0 to others , and in order not
to lose some of its customers respondent reduced its priees to certain
customers to meet the. lo,,' er prices of its eompetitors. In a number
of instances , however, respondent 01ferecl discounts matching those
granted by competitors to their e1lstomers and Iya~ thus able to obtain
new customers.

The hem'ing examiner concluded :from a re, ie~y of this evidence that
a valid defense under Seetion :2 (b) had been estn blishec1. lIe ruled
in this connection that in granting the l()\Y('r prices challenged by the
complaint, respondent Iyas meeting in good :fa it 11 equally low prices
of eompetitors and that it Ivas entitled to take such action not only
with respect to customers ,vhom it IYflS :-dreall~' sen- ing but also with
respect to ne'" customers.

Counsel supporting the eomplaint has taken exception to this hold-
ing and the sole issue raised in his appeal is ,yhether the Section 2(b)
proviso can be used as an excuse for price discriminntions granted
not for the purpose of retaining customers but for the purpose of

obtaining ne'v business. I-Ie contends in this connection that the hear-
ing examiner did not interpret tl1C proviso in its propel' context and
that he failed to give clue, consideration to various decisions ",hieh
have endeavored to reconcile the defense set forth in the proviso with
the basic objectiyes of the Hobin~on-Patman AC1. ,Ye agree with
counsel supporting the eomphint that the hearing f'xaminer elTed in
his interpretation of the proviso. 

The Robinson-Patmnn amendment to the Clayton .;\('t. was designed

to suppress discriminntions adyerse1y a:ll'ecting competition , and Con-

gress in enacting this legjsbtion IYflS concerned primarily ,yith inju1'Y

to competition at the buying le.n'1. The mepti1i.!-

~' 

('(m~pC'tition cleJensp

contained in the Section :2 (b) proyiEo of the ('In:' ! 011 .Act , ns aJnencled

hmyeyer, excuses certain discriminatory practices haying the anti-
competitive eflects ",hich Congr('~~; sought to pren'nl. CongTC'ss '-,(1S

aware of this basic cantEd bet,yeC'11 a seller s l'jght. to nwet competi-
tion and the remedial objectiyes of the Sl:l~lltr am1 the legislntiye

history discloses a Congressional intent to restrict tJle application of
the mEeting competition defense.

In Standanl oa Company v. Foh((d T unlc Cumln':88;()n 340 U.

231 , the Court held that the proviso in Spction ~ of the amended Clay-

ton Act continues in effect a defense ". hich is equaJly absolute but

more limited in scope than that ,\hich existec1l1nc1er Section 2 of the

original Clayton Act. The Court also stated in that opinion that the
actual core of the defense in subsection (b) "consists of the provision
that wherever a lawful lower price of a competitor threatens to deprive
a seller of a custori1er, the seDer, to retain that customer , may in good
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faith meet that lower price.~' The. Court further 8ta ted in the same
decision that there is "pla in language and establ ished practice which
permits a seller , through ~ 2, (b) to ret ain a customer by realistically
meeting in good faith the price offered to tha t. customer, wit hont nec-
essarily changing the seller s price to its other cnstomers,~: 'Ve have
previously interpreted this decision as limiting the, application of
the Section 2 (b) defense to those situations in \yhich the seller is acting
in self-defense against competitive price attacks (In the matter of

Anheuser-B1.M:ich , Inc. 54 F. C. 277). 'Ve have also held that the
defense is not applicable in those situations where the sener is obtain-
ing new customers (In the matter of 8tanda1'd i11oto1'8 54 F. C. 814).

The ruling in the latter case was upheld on appeal to t.he Second Cir-
cuit, the Court stating as follows:

Petitioner al&o seel;;s to avail itself of the affirmative deJell!':e provided 
~ 2 (b) of the Act, 15 C. ~ 13 (b), whieh exel1lpt~ differellees in priee made
in good faith to meet an equally low price offered the favored purchaser hy a
eompetitor. As this defense is made only as to its sales to joint purchasing
groups, the Commission s order must stand in any event, since the ~taDdard

distributor contrads have themselves been shown to result in discriminations
in price which may lessen competition. Moreover, it is \Yell settled that a
lowered price is within ~ 2(b) only if it i:-; made in res))ol1:-;e to an imlividnaJ
competitive demand, and not as part of the seller s pricing system. C. 

\",

Gement Inst'it-ute , 8up1"a, 333 U. ~. (;83, 7:21-726 (4 8&D. 67(;) C. \". .ct.. 

Staley Mfg. Co. , SlllJ1'a 324 U.S. 746 (4 S&D. 346), and. onlJ/ if -it is 1/se.d. de-

tenwively to hold customcrs 'rotller than to flail/. '/lCW ones. Stamfard Oi7 Co. 

340 U.S. 231, 249-250 (;'j 8&D. 221). The testimony of petitioner s 0\\'1\

viee president belies its asfiertion here that net prices paid by a buying group

were always individually negotiated, and not merely an outgrowth of its
standard distributor contracts; and the reGon1i8 also cleo.!" that petitioner gained

/II.a'ny new customers tlt1"O'/lflh the bulling groups 1cith 1rhich it dcalt. Helice
the Commission s rejection of .

'-.'

to'ndard' da illl . Ilde!" (b) is SIIP1)()rted by
substantial er1dellce.

~' 

(Italic suppliNl. J

Although the hearing exarnillel' did not consider 8f((')/(I'('Iy7 Oil 

F edentl T1'(ule Commi.s' sio7L , 8UPJ'II and S fundal'd Jloto/'. F edci'fl.l

Trade (/o'lr/;ln;s8i.on : 8UjJ'/'(!: to be controlling." ill this matter in view of

the different factual situations involved , he nevertheless \vas ap-
pa rently of the opinion that in order to a vail itself of the Section :2 (b)

defense a seller s actions must be cle.fensi,-e rather than aggressive.

He has held in this connection that respondent's actions were " es-

sentially defensive : basing this conclusion on the finding of cut-

throat competitive conditions in the sale of potato chips in the

Cleveland market. 'Ve do not agree , however: that the shO\ying with

respect to the general competitive. sitllatioll in the market has any beaT-

ing on the issue of whether responc1enfs actions in obtaining new

business in indi\Cidual instances \\ere defensive or aggressive. Since

~265 F. 2d 67.
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in those instances respondent was not faced with the loss of a customer
and did not lower its price to retain a customer, we are of the opinion
that its actions .were not defensive regardless of the competitive con-
ditions which existed in the market. The defense set forth in the
Section 2 (b) proviso presupposes the existence of competition and
'"ould be equaJIy applicable in a market in which over-an competition
was not keen , if the seIler would in fact lmver its price in good faith
to meet. an equa1Jy low price of a competitor. The effect of the
hearing examiner s ruling, therefore, would be to extend the scope of
the proviso to excuse discriminatory price reductions made for the
purpose of obtaining new customers in any competitive situation.
Consequently, the finding of cut-throat competitive conditions in the
present record is meaningless insofar as the hearing examiner s ulti-

mate conclusion ,yith respect, to the application of the proviso 
coneel'netl.

Respondent has appeale.d from the hearing examiner s failure to

make certain findings, inclucbng the finding that the prices met by
respondent were lawful prices. Since we have held that respondent
cannot avail itself of the Section :2 (b) defense in those instances
where it has granted discriminatory price reductions for the purpose
of obblining new customers, it is unnecessary to determine whether
its competitors' prices were. lawful or unlawful. It is equaIIy un-
necessary, in vie"~ of onr disposition of this matter, to determine
,vhether the other flndings requested by respondent aTe supported by
evidence of record.

The appeal of counsel supporting the complaint is granted and
respondenfs appeal is denied. The initial decision of the hearing
examiner is yacated and set aside and we are. issuing our own findings
concJusions and order to cease and desist in lieu thereof.

Commissioner EL'\L\X , dissenting:
In my opinion. the Commission s conclusion that the Section 2(b)

defense is available only if the allegedly discriminatory price is
charged "clefensiveli' to retain old customers rather than "aggres-
siveli' to obtain new ones is neither compelled by the precedents nor
justirie!'1 by the provi8ions and policy of the Robinson-Patman Act.

The principal nuthol'ity on 'which the. Commission relies is Strrnda1'd
O-il Co. v. Fedeml Trude (/O1nm,i.r;s'/on. 340 U.S. :2al. But that case
hardly dictates the result here. The issue under discussion in the
passage upon which the Commission draws was only whether "it is

a complete defense. to a charge of price discrimination for the seller
10 sho" that its price clifi'erential has been made in good faith to meet
a. )a",-fu l and equany low price of a competitor. 340 U. , at 246.

The Supreme Court was not then considering whether "ofrensive~' or
only "defensive" price cutting was permissible, and we are not wa1'-
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ranted in drawing inferenees in that connection from its language.
In nonetheless drawing such an inference, the Commission has paid
insufficient heed to the familiar canon of construction that "Always
the language used in an opinion nlust be read in the light of the issues
presented. Sinclai1' v. United States 279 U.S. 749 , 767,1

. ~ly view in this matter is reinforced by that expressed in the Repo'
of the Attorney Generars National Com.' ittee to 8t11cly the Antitrust
Laws (1955):

Standard OU does not confine the "good faith" proviso solely to defensive reduc-
tions to retain an exist'inn customer. The Supreme Court in that opinion merely
employed language describing the case at bar; it did not promulgate a general
doctrine surrounding- each seller "ith a protected circle of customers which
may be exploited without fear of a rival's price attacks. (Emphasis in the
original.) Report at p. 184.

Further, after careful study of the Standanl Oil decision, the Com-
mittee on the Judiciary of the House of Representatiyes also concluded
that "This question of applying the good faith defense in obtaining
customers , has not been as yet decided by the courts

. . .

1-1. Rep.
No. 2438 , 82d Cong., 2d Sess., p. 4 (1952).

'Yithout the protective cover of Stancla'iYl Oil the remaining case
support for the Commission s position evaporates. For both Stando,)'rl
illot01' P1'odu.cts Inc. v. Federal T1'Clde Comm.isslon 265 F. 2d G74
(C.

..:-\... 

2), and A111w1tSer-B118ch, Inc. 54 F. C. 277 , rely completely,
in restricting the eoverage of Section 2 (b) to defensive discrimina-
tions, upon the Ihnguage of the Standw'd Oil opinion. Neither of
these opinions, nor the Commission opinion in the 8tandanl 1.110to1'
Products case, 54 F, C. 814, cites any other authority, and none of
them advances any legal or economic rationale for the rule. I there-
fore feel obbgated to treat this question as one uneontrolled by prior
decisions,

It has never been contended that the '; aQ.' QTessive to obtain new rus-e.- L.

tomers c1efensive to retain old customers" distinction was required
by the terms of the statute. Section:2 (b) erects a defense for good-
faith competitive price reductions " to any purehaser or purchasers.

rEmphasis added.J Any require.ment that the purchaser must already
be. fl. customer of the seller is entirely absent.

The distinction between ;' aggressiye" and "defensive" price reduc-
tions is thus not compelled. Should 'YC nonetheless make it? The
answer must, I think, be no. This for t\\o reasons.

First., it is practically mnvorkable. The line bet,yeen "old" and
new" customers is far easier to state than to apply to the myriad
1 See also lrmour CO. Y. Wnntocl.: 323 D. S. 12G , 132-133 (1944) (Jackson, J.

) :

It 1s timely again to relllilJd cowlsel that words of out' opinions are to he read in the
light of the facts of the case under discussion. 'To l,eep opinions within reasonable bounds
precludes writing into them every limitation or Yllriatioll which might be suggested by
the circumstances of cases not before the Court. General e:Q)ress1ons transposed to other
facts are often misleading.



SUNSHINE BISCUITS , INC. 683

674 Opinion

situations that develop in actual business relations between sellers
and buyers. It has been aptly said that a ';coneept of ' retainable
customers leads into statutory bogs. A customer may be one who
negotiates with a view to buying, one who has bought at some time in
the past, or one who currently buys." Rowe Price Di8cri?1~ination

Oon7~petition, and Confusion: Another Look at Robinson-Patman
YaleL. 929 970 (1951).

Indeed , this is a conservative description of the probable difficulties.
Does an "old" customer retain that status forever, regardless of the
infrequency or irregularity of his purchases? Suppose an "old" cus-
tomer transfers his business to another seller offering a lower price;
how long a period of grace does the first seller have in whieh to meet
the lower competitive price ~ If he waits too long, will the "old"
l'.ustomer be regarded as a "new" one, and hence unapproachable be-
cause Section 2 (b) no longer applies? If so , how long is too long?
And if not, does it suffiee that the buyer has at any time in the past, no
matter how remote , been a eustomer of the respondent?

Even if these problems are satisfactorily solved (and , it seems to
, the Commission "li11 have to solve them in such a way as to give

reasonable guidance to businessmen \\ho are entitled to know what
they ma.y or may not lawfully do), the evidentiary burden placed
upon the seller, especially one ,,-hose business consists of a multitude
of smalJ individual transactions. f:eems virtuallv insurmountable.
The point need not be Jaborec1,2 ~Vhate"er its verbal simplicity, the

c1efensive" versus "aggressive :' test ,,- i11 inevitably produce uncer-
tainty and confusion in application.

Even more important: the test adopted by the Commission appears
to be economically unsound. Let us suppose the presence in an area
of two or three big buyers of a partieular product and a number of
small ones. Suppose further that producers of this product tend to
make. (liserimin:atory price reductions to the big buyers alone. If one
of those producers can manage legitimately to underbid its rivals (let
us assume. DS a result of Imver eosts) for the business of the big buyers
under the Commission s ruling competing producers may also lower
their price to the big buyers if they haxe previously dealt. with them;
othenyise they may not. Does this make economic sense, and does it
fteconl ,""ith the basic. policy of the statute? I venture to suggest that
it does not.

Suppose Producer lawfully lo,vel's his price to Big Buyer 
Producer wishes to meet. ,'J price. Smnll Bllyer 

,,-

ho competes
witll in the sale of product: comphins. \Ve tell him thnt \H'
must let proceed with his desired price rec1uetion because has p?'c-

~ For nddHlonal perplexing questions of a similar nature , see Austern Incon8j.ste1!cie.
in the Law CCH Symposium: Business Practices under Federal Antitrust Laws, 158,
167 (1951).



684 FEDE' RAL TRADE COl\U.flSSION DECISIONS

Opinion 59 F.

oiou.sly sold to and therefore faIls within the statutory protection
of Section 2 (b). But surely this is not a sufficient reason , or , at least
it should not be. The real answer is that by enacting Section 2(b)
Congress has seen fit. to qualify and Emit the broad protection against
price discrimination provided by Section 2 (a). In its general struc-
ture and scope , the Robinson-Patman Act reflects the concern of Con-
gress to prevent the injury to competition that arises from the unjusti-
fiable grant. of price reductions to a class of favored purchasers, to the
detriment of other purchasers not so favored. Bm Congress \\as also
concerned that , in seeking to protect unfa ,'ored purchasers against
the harm done by such price discriminations, the statute should not
go too far in restricting free competition in the market. Thus, it is

because other interests (embraced in the concept of "meeting compe-
tition in good faith" ) are. n Iso involved that the statute denies redress
for the. very real injury to complaining Small Buyer 8 in the example
above. The injury toS is not. less because happens to have sold to

before. is hurt. just as Jllllch by (F'i meeting 10' wer price to 

whether the. latter is an old or a new customer of Q. By enacting Sec.-

tion 2 (b), Congress has said to in efrect

, "

It is true that you are hurt
by the. price reduction to your competitor ~ but \ye are also trying
to protect right to compete with his competitor and ,ye will
therefore al1ow him to meet the lower prices being offered by pro-
vided he does so in 'good faith'

, therefore , the basic function of the "good faith" defense of Sec-
tion 2(b) is to prevent the broad prohibitions in Section 2(a) from
so rigidifying the market. that. a sel1e.rcould not efl'ectlvely compete
with his riva1s , what difference shou1d it make ,,-!letheI' the competi-
tion between sel1ers is for old accounts~ new nccounts, or a combina-
tion' of both? So far as the seller s "good faith" in trying to meet
competit.ion is coneerned , it ,ymlld seem to make no difference. Yei
under the Commission s construction of Section 2(b), ,,'hether or not
it win enter an effective order protecting Sma 11 Buyer 8 against price
discriminations favoring his large. competitor depends on the an-
swer to that essential1y irrelevant. question. To make application of
the statute turn upon ho\y that Cluestion is i1ns'H' l'cd is , I submit , to
render its protections uneven and fortuitous.

Suppose further, in the hypothetica 1 exam pIe , that another com-
petitor of Band is Big: Bnyer C. who has only recent1y started in
Imsiness and therefore not bought from in the past:. Assume also
that has the same eost. justification for charging the same lo"-er price
to that he did to B, lTnder the Commission s yiew could not meet

lower price to (! by offering him an equally low price. Thus , there
would he n forced dlscrinlination as behreen B and in the price
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charged them by Q. C the new j-irm would ha ve to pay more for 
product than would and would therefore be seriously hindered in
~mpeting with the established firm , in the sale of that product.

And this result, it is said , is required by a 8tatute aimed at promoting
competition by eliminating price discrimination.

J\fol'eover , there, is the sel1el' s side to he considered. If we permit
Producer to meet Producer price, how call ,\Oe justify denying
this opportunity to Producer who has neyer dealt with before?
In so doing we have restricted the number of sellers who can competf'
.effectively for purchases , thereby limiting range of choice and

in turn , the range of choice of B~ enstome.rs. Snch insulation of old-
line se-11e1's from the enc.l'oaehments of 11e"- ri n1.1s npon sa.les to estab-
lished customers ,,' ould hobble rather t hall promote competition.

If sellers may only lower prices to retain eu~tomers ill economic self-defense,
rivals are granted ,ested rights in trade. . o Little incentive to competitive
effidelley remains when ("umpet.itol'~ aJoe ~lJielcled from their rinds ' price nttacks.
Rowe, Pr'ice Discrhn'in a t'iOll. , CornpetU'ion, and Conj'l/8ion: A:nof.1w-r Luul.; Q. t Rob-
i:nso' Patman 60 Yale L.J. 929 , 970 (1951).

The impact on Producer may be pnrticnlarly destructive. Sup-
pose, for example, that he is a ne'" concern , trying to get started in a
field now dominated by and Q. A new firm s chances of success
against old , established competitors are always uncertain. trow much
more precarious must they be if a major segment of the mar~et is
c100ed to him because he cannot adjust his price tl1f'. e to meet the com-
petition of his settled rivals. In the name of protecting competition
we prevent from competing efi'ectively, and we shield and 

against competition. This is indeed a curious resuH.
In adopting the position that it does, the Col11Jnission is imposing

on the Section 2 (b) defense a limitation that the Attorney Gen-
eral's National Committee to Study the Antitrust Laws concluded
would not be in keeping with elementary principles of competition

and would in fact foster tight and rigid commercial relationships by
insulating them from market forces. Report at p. 184 (1955).

Such a result is basically antithetical to the expressed opinion of the
Supreme Court that " The heart of our national ecomonic policy has
long been faith in the value of competition " and that "11\ the Sherman
and Clayton Acts, as well as in the Robinson-Patman Act

, '

Congress
was dealing with competition , which it sought to protect, and monop-

oly, which it sought to prevent.' " Standard Oil 00. v. Fede1' al Trade
Commission 340 U.S. 231 , 248-249 , quoting in part from A. E. Staley

3 See S. Rep. No. 29:3, S2d Congo 1st Se8",.. )1. 6 (1951) ; Austin , 1'1'cc Di,qen mil//Itio/l.

and Rel.n.tetl 1'loolJlems 1/ndcr tile RoIJ;nsol/- Pnfl/l.n./I. .f.tet p. 100, 11. 195a, 2d Hf'\'. Ed. (1959) ;

Wallacf' and Douglas, Antitrust Policies (Iud tile New Attack 0/1. the Federal "Trade Co 11/.-

misM./JIl 19 U. of Cl1L 1,. Itev. 684, 720 , 11. 101 (1952).
~ See Austen! Inconsistencies i.n the La. CCR S:nnpo8ium: BusinessI'ractices under

Federal Antitrust Laws, 158, 166-167 (1951) ; Simon Price D.iscrim'il/atIo1/. to JiG!'t (:011/-

petitiol/ 1 fJ50 U. of Ill. Law Forum. 575. fiBS.



686 FEDERAL TRADE CO1-IMISSION DECISIONS

Opinion 59 F.

ililg. Co. v. Fede'i' al T'i'ade C0777/Jnission 135 F. 2d 453 455 (C.A. 7).
I am bound to say that the construction of the Act made by the

. Commission in this case seems more likely to protect monopoly and
prevent competition.

I conclude, therefore, that the Hearing Examiner \Vas correct in re-
jecting the contention that respondent could not avail itself of Sec-
tion 2 (b) for sales to purchasers '\,ith 'which it had not previously
dealt. But this is not the end of the matter, for, unfortunately,
the examiner s initial decision is deficient in another serious respect:
It contains no finding as to ,\ hether the equally low pric2s met by
respondent were "lawful" prices.

The requirement that the lower prices met be ;:lawful" appenrs no'"
to be established. In Federall'rade Co717/Jn.zssion v. A. E. Staley ill/g.
Co. 324 U.S. 746, 754, the Supreme Court pointed to the "clear
Congressional purpose not to sanction by Section 2 (b) the excuse
that the person charged \\ith a violation of the law was merely adopt-
ing a similarly unla,yful practice of another." And in StandnTd Oil
Co. v. Federal T?'ade C07runission 340 U.S. 231 , 244, the Court ex-
plained that in the Staley case "The discussion proceeds upon the as-
sumption , applicable here, that if a competitor s ' lower price ' is a
lawful individual price offered to any of the seller s customers , then
the seller is protected, under Section 2(b), in making a counter-
offer. . . ." References to " lawful price" appear throughout the
opinion , and at one point it is stated that the interpretation "put on
the proviso in the Staley case" is " to the effect that the lower price
which lawfully may be met by a seller must be a lawful price. 340

, at 249 , n. 14.
I recognize that there is dispute over the correct reading of Stand-

anl Oil on this point. A strong contrary authority is Standard Oil
Co. v. Brown 238 F. 2d 54 (C.A. 5), which concludes that the Court's
use of "lawful" may simply have stemmed from the absence in the
record of anything to indicate that the prices met were unlawful.
I-Iowever, even this case concedes that there is room to infer from
the Supreme Court's language "that if the seller discriminates in
price to meet prices that he knows to be illegal or that are of such a
nature as are inherently illegal

. . . 

there is a failure to prove the
good faith' requirement in Section 2 (b)." At the least, no seller
should be accorded the protection of the good-faith defense if he
knew or had reason to know that the competitive prices he was meet-
ing were unlawful. See Report of the Attorney General's National
Committee to Study the Antitrust Laws 181-182 (1955). Without
such a limitation , Section 2(b) would become a refuge for sellers
who knowingly violated Section 2 (a) confident in the knowledge that
they could rely on each other s violations as adequate. justification
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for discriminatory price reductions to meet competition in "good
faith.
The hearing examiner s failure to make a finding on this crucial

point may have resulted from the willingness of Commission counsel
to proceed from the premise that the prices met were lawful. In
fact, on appeal , counsel supporting the complaint has gone so far
as to "concede" that because respondent's principal competitor was
engaged solely in intrastate commerce and therefore was beyond the
reach of the Hobinson-Patman Act, its (bscriminatory prices , which
respondent met were necessarily " lawfu1.::;; This "concession " re-

flects a misundm'stancling of the sense in \\hich the word "la,yful" is
used in this context. The aim of a In;wfulness limitation on the Sec-
tion :2 (b) proviso is to prevent its becoming a device for the protection
of destructive competition employing oppl'eSSi1)e di8Ci'hninatio?18
in violation of the ObVZ:O1.lS intent of the bil1." fEmphasis aclded.
Fede'J'al T?'ade OO?nm. ission v. A. E. Staley 111lg. 00. 324 U.S. 746
75-'1 , n. 2, quotilig from the remarks of the Chairman of the IIouse
Conferees , 80 Congo Rec. 9418. That is to say, one "oppressive dis-
cl'imination " should not be permitted to provide the justification
for another. That the cases do not spell out this shorthand equabon
of "lawful" with "nondiscriminatory" is not surprising, since there

hRS not hitherto been occasion to do so.
In short

, "

lawful" , as I read the cases , means "lawful" when judged
by the standards of legality provided in the Act. A price cannot
be "lawful" under the Act if it is discriminatory, and a discrimina-
tory price charged by an intrastate seller is not "lawful" under the
Act merely because he is not subject to its prohibitions. A discrim-
inatory price charged by an intrastate seller , which is not itself pro-
hibited by fec1erallaw , is "lawful" only in the sense that a statement
is "truthful" which one lacks the power to brand a lie.

To revert to our earlier illustration , suppose again that Producer 
discriminatOl'ily lo"ers his price to Big Buyer lJ. Proc1nce.r follows
suit and Small Buyer ",ho hnnc1Jes product, complains. 
damaged just as much ,""hen is only an intrastate sel1er as ,,-hen

happens to hrwe fin interstftte b11siness. The fnc.t. that c.onc1ucts
a business that. is not subject to Federal jurisdiction in no wny c1irnin-
ishes the harm to /) from the pricing policy of Q. If 10weT
price is discriminatory and 1.hn1. fnrt bars Q from being in "good
faith:' in meeting it , what difJerence shoulc1it mnke, :for purposes of
determining if can claim the "good fnith:~ c1efense of Sec60n 2 (b),
whether is an inter- or intra-stnte seller? The inability of federal
law to reach a solely intrastate firm should not be permitted to derogate
:from its proper application to interstate business.

(; Reply brief of counsel supporting the complaint , p. 3.
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It is af course abvious that thus conforming the definition of the
,yords "lawfur' and "good faith~~ to t.he basic policy' of nondiscrimina-
tion of the Robinson-Patman Act may engender potential anti~
campetitive consequences apparently similar ta thase described earlier
in this opinion. That is , the result may ""ell be to preyent interstate.
sel1ers from mepting competitively the lo,,"er prices of intrastate
sellers, with a consequent likelihaod af some insulation of the intrastate

seller from effective interstate competition. But there is a vital distinc-
tian between such conlpetitive insulation (,,"hich is, in any event, per-
haps inevitable in aJ1Y scheme of federal regulation inapplicable 

intrastate commerce) and that which wauld derive fram adoption 
the "aggressive:' versus " defensive" test. UndeT the. lattBr, the pro-
ducers most likely ta be hampered are the new small firms which have
never saId ta the. big favored buyers before. But partial insulation of
the intrastate seller should tend to protect and foster small local busi-
nesses that must fight for their share af the market against established
and dominant natianal concerns. Such a. result is entirely consonant
with the statutary policy af preventing the suppression af small busi-
ness by the averwhelmingly powerful mass distributor.

For the reasons stated , I believe that the appropriate disposit. ion 

the case would be to remand it to the hearing examiner far a finding 
whether the respandent kne\v 0'1' had reason to know that the. prices
of its competitors , which it met, were discriminatory within the mean-
ing of the statute. This is in accord with the statutory "good faith~~
test. It shauld satisfy the needs of the statute \yithaut imposing an
undue burden an the parties.

ORDER DENYING RESPONDENT'S ~IOTION TO VACATE FINDINGS AS TO THE
FACTS. GONCLl'SIONS AND ORDER

This matter having come on to be heard upan respondent's motion
filed October 20, 19(51 , reCluesting the Commission to vacate and set
aside the Findings as to the Facts, Conclusions and Order entered in
this proceeding on September 25 , 1961 , and to remand the ease to the
hearing examiner for the taking of further testimony, and upon the
answer of counsel supporting the eomplaint in opposition thereto; and

It appearing that respondent has stated as the principal grounds
for said request that the date

, .

June 19 , 1957 , appearing in paragraph

;) 

of the Cammission s Findings as to the Facts , Conelusions and Order
is inc.orreet , and that there is no evidence to support the statement in
paragraph 4 of s~lic1 Findillgs ~\S to the FaC'ts Conclusions and Order

II For gl'!H'r,ll Ili~cu;;~io\ls of thi;; legislative pllrpo;;e, see 1'.1;.. Au;;tin Price Di,~C1"illli,lIl/-
tioll ((.//(1 Uell/ted /' rolJlCI//.'; /twler tl/c Ro/JiIlS01/- l/tlll-Oll ~1(:( , 2c1 HI'" Ed. (lD59): Ed-
wal"ll~, The Price Di8crimi-nali01l Law (195D; Rowe The E-I'o/uti- on of the RolJi'1I801/-
Patmall Act: Twel/tll rear l-'eTs/!cct'ivc 57 Colull1. L. He,. lO5D.
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that "in a number of other instances, however , respondent granted dis-
counts to buyers who had been purchasing from its competitors and
,vas thus able to obtain new customers" ; and

It further appearing that through inadvertence the numeral " 19~'

was inserted after the ,,'ord "June" in the third line of paragraph 
of said Findings as to the Facts, Conclusions and Order and that said
error should be correcte,d; and

It further appearing that the finding that respondent obtained

new customers by granting discounts to buyers who had been pur-
chasing from its competit()Ts is supported by the record, including
an admission by counsel for respondent that, with respect to dis-
counts granted to four buyers , respondent was trying to obtain bus-
iness rather than meet an equally low Pl:ice to retain business; and
The Commission having determined that while said Findings as

to the Facts, Conclusions and Order should be modified to correct the
aforesaid date in paragraph 3 thereof, there is no valid basis for
respondent' s reqnest that said Findings as to the Facts , Conclusions
and Order be yt~cat2d and set asjcle 

It is o'l'dei'ed That respondent's motion be , and it hereby is, denied.
It is further ordered That said Findings as to the Facts, Conclusions

and Order be, and they hereby are , modified by striking therefrom the
nume.ral "10" appearing in the third line of paragraph 3 on page 2
thereo:r , rmd inserting in lieu thereof the numeral "28"
By the Commission, Commissioners Elman and :Maclntyre no

participating.

IN THE j\IATTER OF

I-IAFFIELD FR1JIT CO~iP ANY, INC,

CUN' SENT ORDEJ~ , ETC. ~ IN REGARD TO THE ALLEGED nOLATIOK OF SEC. 2( c)
OF THE CLATTOX ,ACT

Docket 83;;, Complai-I/t, Apr. 1, 19G1-Dccision, Sept. , 1961

Consent order requiring a. citrus fruit packer doing a suhstantifll bnsine8s in
Vero Beach, Fla. , to cease making 11111awfnl brokerAge payments to cllstomers
purchasing for their own accounts for resnle , in violntiol1 of Sec. 2(c) of the
Clayton Act.

CO?,IPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly described , has been and is now violating the provisions
of subsection (c) of Section 2 of the Clayton Act, as amended (D.

698-490--64----


